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never will conforms to that caſe. Why ſhould I make the order, 
uf afterwards . no decree can be made? The fact may as well be 
aſcertained by affidavit before the order. I have talked to my Lord 
| Chancellor upon it; and the act being ſo poſitive, I cannot con- 
Ceive, how any judge can get over it. I know, there are two a 
2 caſes before Lord Camden and Lord Thurlow, in which the Court 
| f did not require it in point of fact: but I think, as it is pre- * 
viouſly neceſſary, that the fact ſhould exiſt, the Court does not 
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18 Aer f parliament without a poſitive affidavit of the defendant s 
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* au on the firſt day of term on his return from Wella 
minſter-Hall, where he had been attending a motion in the 
cauſe to diſſolve an injunction, that had been obtained by him 
againſt proceeding upon anguity ſecurities, was arreſted for debt ; = 


7 . 


and A detainer was lodged, againſt him! in another action. „ 


LO 


Mr. Leach for the plain if moved, chat he ould Wente þ . 
ſuggeſting, that the courſe is for the Court to examine the parties : 
perſonally, and not to take an affidavit; which courſe was taken in 
the laſt order made upon fuck. an 222 in 70 3 by the Maker 
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June 1718, reciting, that he had purchaſed a capital meſſuage, 


ſame and all other his real eftates whatſoever in the ſaid county 
unte his daughter Elizabah T bet, J pb Hayward, and William 
Mount, (all ſince deceaſed) and their heirs, upon truſt to ſettle 
and convey ſuch part of the eſtate” aforeſaid as he ſhould during. 
his? life by any writing or paper ſigned. by him appoint for his 
younger ſon Cook Tollet,” or, for want of ſuch appointment, ſuch 
part thereof as may be moſt eonveniently ſeparated from the reſt 
of | the eſtate deſcended for his eldeſt ſon George Tollet, not ex- 


| ceeding 861. improved rent per annum, for the: benefit of his ſaid 


_ younger ſon, as he ſhould hereafter direct; and that they ſhould 
in like manner convey all the reſidue of the eſtate to George 


Ti ollet, his eldeſt ſon, for his life, with power to limit the ſame or 
any part for jointure, and to charge for portions; and after the en, 


determination of that eſtate, to the uſe of truſtees and their heirs. grant out of 


| daring the life of his ſon to preſerve contingent remainders; 5 and heh 


after his deceaſe to the uſe of his firſt, and other ſoas and of. the 
heirs: male; of their bodies in ſucceſſion 3 and for want of ſuch HMue 
to Cook Tollet for life, with fimilar powers and remainders to his 


firſt and other ſons in tail male; and in failure of iſſue e to 


dhe is; of Ry; 7 allet RNS e his heirs for ever. 


ing . 
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- The teſtator 3 — 5 that ji Was a poſſeſſed of 1 1 or- 
_ ders upon annuities granted out of the exciſe to the value of 400 /. 


if annum, deviſed to his daughter Elizabeth Tollet out of the ſaid 


een the ſum of, 2 8 7 wer annum ; which be hoped would 
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will a con- 
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male, having 
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verſion in 
fee, with 
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the only in- 


termediate 
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was filed 
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claiming un- 
der an ol. 


the reverſi In We 1 
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A general” 3 
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| | rates. de inbiiey'arifing thereby ſhould be hid out in the: purchaſe ef 


= -: ſeparated from the reſt of f the eftate then already purchaſed, which 


nase for her portion; and he.direQet, that the 1501. Her annum, 
Fires 
„tze remaining part of the ſaid annuities, ſhould be ſold; and that 


5 land Au the county of Stafford, or elſe where, At the:difcretion * 
his executors; and that the land to be purchaſed, together with 
ſuch part of the ſaid eſtate by him. already purchaſed as he ſhould 

appoint for that: purpoſe, or, for want of ſuch appointment, . 
part thereof, not exceelling 861. per annum of the improved rent, 

ds in the judgment of his ſaid truſtees may be moſt ae e 


. © avas intended for his eldeſt ſou Gebrge Tollet, ſhould be ſettled to 
te uſe of. Cook Tollet for: life ; with like powers co limit any part 


male; with, remainders to George Tollet and his firſt and other ſons 
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wan children, -George Tollet, Cook Tollet and Elizabeth Tolle, far- | 


vived him. No appointment was made: by him or by the truſtees a L 
ſince his death for his younger ſon ; and the ſaid 1 50 l. a-year 
Annulty out of the exciſe was not fold till many yeats after; his 
© 3 5 death; when the ſame or a part was laid out in a purchaſe: pur- 


© "A ſuant to the will. George Tollet, the ſon, being indebted to George 5 


| Sparrow in 12110 and being deſirous to tecure the repayment 

© *thereot; with intereſt, and having received divers acts of friendſhip 'F 
„ from Jobn craddocl, who had advanced and paid to and for him 
Ag Cook Tollet divers ſums of money to a conſiderable amount, 
5 "decane deſirous to bebte the: en thereof, * vith - q N 


& \ 
4 1 * 515 3 
/ 6 p : . A - * , 1 . . 5 
N 2 N y e * 1 n : 8 
by Ts a 8 1 
— * : « N \ f » 


a „ by way of jointure and to charge for portions for younger children; 1 
3 | 0 remainder: o truſtees to preſerve, contingent. remainders; remain. 5 
Aer tte the firſt and other ſons of Coob Tollet Tucceſſively. in tal 


in the ſame manner; and in default of ſuch iſſue to the uſe * 
\ .  , George Tollet and his heirs for ever: andi in caſe George, 7 ollet ſhould 3 a 
die without iſſue living at bis death, the, teſtator willed, that Cook 7 
3 zabeth Toilet within a yesr after his brothers 
. death, if he ſhould be living, the ſum of 2000 l.; and the eſtate 
ſio coming te him upon his brother's. dying, as aforeſaid, ſhould | 
maß eharged wich the payment thereof; * and a ſimilar proviſion | 
wen made for Elizabeth Tollet, in caſe Cook Toller ould die with- 
but iſſue, to be paid by George Tollet, and RSA __ Me Oe 2 
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by indentures, dated the iath of May 1725, George Tollet, Jor 
ſecuring the payment. of che ſaid money, and for aſſigning, ſeitl. 
a confirming, the ſaid premiſes in caſe of failure of iſſue. of 
the reſpective bodies of George Tollct and Cook Tallet, did demiſe and 
grant 0 Thomas. Stonier, his executors, &c, the faid premiſes, fo 


eſtate, and [aid annuity of 1 gol., and the produce of the monies 
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make by virtue of any power under the ſaid will, to hold lait pr. 
miles and annuity from the death of ſaid Cook Tollet without ü 


: he Ep” or ought | to "have wy 


el 350 in poſſeſſion, reverſion, re- 
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TY wat to [Kain and Ahe ebe remainder or e in 1. 
= of and in his aid father's eſtate under the will of his father in man- = 
5 ner after mentioned; aud in order to eſſectuate his ſaid intention, 


for the term of ninety-nine years, if George Tollet ſhould ſo long 0 
live, in truſt to diſpoſe of the rents, iſſues, and profits, of the ſaid 
laſt mentioned premiſes to and for the farther ſecuring and paying 1 
_ the debts due and to become due to George Sparrow and. Jobn 
9 Craddocl or Either of them, and intereſt of ſuch debts as ſhould _ 
J | carry intereſt; aud George Tollet thereby alſo demiſed and granted 2 
all faid capital meſſuage, oc, and all. other the lands, tenements, . 
Oe, which the teſtatoß purchaſed, as aforeſaid, and all teſtator's 3 Wt, 
_ eſtate and equitable intereſt in reverſion of faid annuity of 1 5ol., Y | 
ſo deviſed to be fold, as aforeſaid, and the money thence ariſing, 0 
to be laid out i in the purchaſe of lands, Oc, and alſo faid annuity | 
'# 150ʃ. "and all and fingular the lands, &c, to be purchaſed with | 
the money ariſing from the ſale thereof, and alſo all other the Po 
f meſſuages, lands, 8, e, Wbatloever or Cliigr Tollet, the ſon, wherein . 
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purchaſed. by the teſtator, as. aforeſaid, {except ſuch-part of - the | 
value of £61, per annum, as aforeſaid, intended to be appointed for 
4 the benefit of Cook Tallet,) for the. term of ninty-nine years, oh 
oO George. Tollet ſhould, fo long live, in, truſt to pay George, Tollet for 
his ſupport and maintenance the yearly. rent of 8005 and out of the | 
Ty reſidue of the rents and profits to pay George Sparrow, his execu- 
tors, Oe, the faid ſum. of 121. and the intereſt, thereof ; and George 
Toliet alſo demiſed and granted unto Jol V; arg, his executors, 
> &, all ſuch part or parts. of ſaid premiſes, as then was, or were, or 

2 ought to be, or as hereafter, ſhould be, ſeparated from the reſt of ſaid 7 


= ariſing from the ſale thereof, fubje& to the payment. of 2000/, 7 
. 55 (which has ſince been paid to Elizabeth Tollet out of the money 5 
= ariſing from the ſale of the ſaid annuity of l gol. ) and the j Jointure, 1 
: which "might be made by Cook Tollet upon any woman he might ; 
| marry, and to any proviſion for younger childri cl, wh hich be ſhould 
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ler or 5 to hold the ſume . en and 0 


+ after the death” of George Tollet and Cook Tollet fund — = 
the ſurvivor of them withoyt iſſue of their reſpective hodies (ſab- 0 
jet to ſuch jointure ot Janin as were or ſhould be made in pur- * 
e Hazworth ſince deceaſed; his exe- 
_ -eutors, Bc, for a term of 2000 years, in truſt for ſecuring and pay= 
ing the debts contracted before the date of the ſaid indenture'by 
nid George Dollet and che intereſt; and then in truſt for the 80 . 
5 5 uſe and behoof of 010 u Craddock, his os Me” in 


1 was aide ehe, 0 An e Tolle directed . ap- Yo 


” " that upon the death of him George Tollet and of Cook b 
Tollet without iſſue of their reſpective bodies faid Elizabeth Ti Wet, B 
Y -F' ofeph Hayward, and William Mount, and the furvivors and fur- 
Vivor of them, and his or her heirs, and all and every other perſon | 
or perſons, that ſhould be ſeiſed or poſſeſſed of faid pre- ; 
miſes, ſhould convey and affign the ſame and every part there 
of unto and to the uſe of Fobn Craddech, his heirs and aſſigns; * 
To until ſuch aſſignment and conveyance mould ſtand and be 
ſeiſed thereof in truſt for John Craddock, his heirs and afſigns; 5 
and that then and from thenceforth, and after all ſaid debts with 


Intereſt ſhould be tully paid and ſatisfied, ſaid Abel Haworth, bis . 
executors, Vc, ſhould fland ſeiſed and poſſeſſed of all and ſingular 


ſaid 92 for the remainder of ſaid term of 2000 years in truſt = 


| 1 * 0 ST ain Craddact, bis . and +, and. to attend the.) in- 
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© George Taller, the FR vyt his will, p the ith of 1 770 8 


5 alter making : a proviſion for his wife Elizabeth by. way of jointure, 21 


and charging 1200]. as a portion for ſuch younger children as he 


might have by his ſaid wife, which ſam was afterwards relinquiſh- 5 
ed by Charles 7 aller, the only younger child, appointed his wife = 
and Jobs Craddock executrix and executor; and committed wo oh 
7 5 them the een ea od of his children. I whe 
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1 Taller, the fon, 6 died 3 amd FOR | 7 8 e ee 


| and Charles Tollet his only children, and\Zlizabeth, his widow {fines 3 

i alſo deceaſed), and alſo Cook Tollet, who died about July 17 38 with- 
1 out iſſue, leaving, Hannah, his widow, fince deceaſed. George, Tollet, 
| the e, became tenant in tail in l of MF * meſs 
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upon "US t of Cel 22 vickavi Aue be = — 
| became tenant 56 tail an polleGion of all Nic lands, % limited by ». 1 
| the willtof' * nee to C Toller; and George Tollet, the „ 

26d) by bis will, dated "the 22d of Farmary © 
1779, Aer Seen 405 and legacies willed and deviſed, that all 
| the reſt of his eſtate real'and perſonal, ' whereof K. ” FE 
ſeſſed or entitled unto! in reverſion, ſhould: go unto Charles T , e 
his brother: and deſtred, that he would be kind to any of the 
relations, who deſcended from any brother or ſiſters of his grand= . 0 : 
father; and that if Ch Tollet had no children, the teſtator wied, Ms ” OR 


| he (Charles Ti oller) would in ar re hat la ade e be inherited : 
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| AIG nen Wg San any: act to bar the intails and re- 


mainders in ſaid premiſes compriſed and mentioned i in the wilko I 92 858 
de gragefatber. Upom his death Charles Tollet became tenant in 
tail in poſſeſſion of all the lands, Ge, compriſed in, and dire@ted | OR 
to be purchaſed by, the will of the grandfather. Charles Tollet 
married Catherine Craddock, the youngeſt daughter of 

| dock (one of the defendants); and he died in Faly 1796 without iNue, 


and without having done any act to bar the intail and remainders; 
leaving his wife ſurviving; and having (as alleged) by his _— 
appointed her and his relation e Embury executors; and 1 
ing appointed and deviſed certain parts of ſaid premiſes to his wife 
for life, and after her death to Embury, his heirs and affigns for | 
| ever, and the remainder te Embury his heirs and affigns for ever 5 | 
| upon "conſideration of bis taking the name and arms of Tollet; 

| which he has dohe. Abel Haworth is dead; and kis/adininiflrator 


| this eldeſt daughter Ang aſia Fenton; and ſtated, that upon the death * { 


| of Charles Toller, the jointures having fallen in, the plaintiffs tog 8 | 
| with the defendant Catherine Tollet became reſpectively entitled to 
= the lands, Se, beforementioned, but the defendants 0 ww 
and George Embury Tollet, who upon che death of Char! 1 
entered into poſſeſſion of all the faid lands, refuſe to deliver upto 


| the plaintiffs poſſeſſion ef ſuch parts as they are entitled do, and 5 5 1 
o account; and in order to Juſtify ſuch refuſal, W an Eg 
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0 daughter of the firſt named George Tollet, complainant, and ſaid 
1 George Tollet, © Charles Tollet, Elrzabeth Tollet, 'w vidow of George. 


= Willoughby, widow of Cob Tollet, and William Mount, d efendants, 
it was ordered, that ſaid Elizabeth Tollet, ſpinſter, and William 
Mount, the ſurviving truſtees in the will of the firſt named e 
Tollet, ſhould: convey and ſettle ſaid teſtator's real eſtate, ſubject to 

8 the reſpective jointures of ſaid Elizabeth Tollet, widow, and Hannab 

_ "Willoughby, to faid laſt: named George Tollet and. his heirs; ſaid. 

| Charles Tollet, his younger: brother, being preſent in court and con- 

TR ſenting thereto; and that the Maſter ſhould ſetile the conveyance, 

in caſe the parties ſhould differ; and the defendants pretend, that 

ol a . As of {aid premiſes: was executed 1 in purſuance of ſaid 


an the will of ſaid Charles Tollet they claim; and n p 
0 * F n in laid premnjſese:: 64.25. cot niio fi; 


"2 1 a cauſe, 1 in which neither plaintiffs, nor any perſon, under whom. 
they claim, were parties; nor was any notice taken in the pleadings. 
in ſaid cauſe of ſaid indenture of 14th May 1725. Plaintiffs inſiſt, 

chat the conveyance ſo directed was contrary to the will of the. 
firſt named George Tollet; which limited ſaid eſtates upon failure of : 

5 iſſue of the bodies of his ſons George Tollet and Cook Tollet to his 
Fe aid ſon George Tollet and his heirs for ever; and therefore plaintiffs, | 
by as claiming under {aid laſt named George, Tolles, the ſon, by. virtue 
of ſaid deed of 14th May 1725, are not bound by ſaid. deeree. 

The bill further charged, that, in caſe any conveyance; has been 

made in purſuance of ſaid decree, the ſame ought to be declared 

5 void and ſaid eſtates eonveyed to plaintiffs and defendant Catha- 

rin 7 ollet-- according to their reſpective eſtates and intereſts, 

| Plaintiffs ſay, defendants raiſe objections to the deed, which they | , 

| refuſe to diſcover; and threaten: to ſer. up ſaid decree and, con-, 

veyance againſt any ejectment; and George Embury T ollet in 
Hilary Term 1799 levied a fine of the eſtate deviſed by. and pur- 
| © chaſed under the will of Tollet, the grandfather, to the ule, of him- 
ſellf in fee; and the dee e Nun ſome intereſt under 

| ths will-of * * Craddock. hg 07 25510 
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S nn tad Wenne againſt Catherine T lit 40 4 „ 
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the defendants pretend, that by a decree,” bearing date the 17th of 
| November 1753, made ina cauſe between Flizabeth Toilet, ſpinſter, 


Tollet, grantor in the deed of the 14th of May 1725, and Hannah 


* 
4 
— 
r . 


, 


„ 6 Þ 


dee to George Tollet, the grandſon, in fee: under. whoſe. ng 
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- The venir 155 the bill: 3 aha the n may: nba” 5 N 150 
and ſet forth, in whoſe: occupation the; premiſes deviſed and di- 1 
rected to be purchaſed under the will of Tollet, the grandfather, . 
now are, the partieular premiſes and the rents, &c, and the annual Toru 
value of any part in the occupation of the defendants; and that 
they may diſtinguiſh what were deviſed, and which were 121i ä 
after his deceaſe; what intereſt the defendant; Armiſſead claims; ; _ 

and that the defendants Catherine Tollet and George Embury Ti ollet 5 1 
may be directed to convey ſaid meſſuages, lands, Ce, to plaintiffs 
according to their reſpective iatereſts, and deliver up the. title . 
dieęeeds, and be reſtrained from ſetting up ſaid decree and conveyance 
made in purſuance. thereof, or otherwiſe adverſe dees of 288 
plaintiffs, at the trial of any ejectment, which: they have 5 7 — 
or may bring; or, if neceſſary, that one or more iſſue: or n 4 
. be cee, to NN the en of the deed 5 1 5. 
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To 8 bil . eeſendans, the Talus, bot in a ede de- 1 8 
murrer for want of ee 
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7 - The 1550 Bios: vgn TY 8 id, 5 had abs 
=. B - the pteadings as to the form : if the parties waived that, 
WW there. was no difficulty as to the demurrer : but the doubt was, 
Whether the defence ought not to have been by plea. They recite 


the decree only as matter of pretence; 1 there is no aue 
. That. there is Aeg A. decree, A). . 
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The S098 General. in Al port of hs, pf i 9 is 4" 
3 ſtated to entitle the defendants to demur; for it is the ground 
of the relief. - The bill is founded upon that. Otherwiſe they 
have no buſineſs here. Then the bill is againſt all the courſe of 
the Court; and therefore the demurrer i is proper. T he queſtion 
| is, whether the plaintiffs. have any right to come into equity AA 'Y 
the purpoſe they ſtate in the bill, The relief in fact e 1 
conveyance, The foundation is, that by the means ſtated in the 3 
Dill the legal «ſtate. is now. veſted, in the defendants, the Tollets. 

K | The queſtion then is, whether the plaintiffs, have ſhewn a ground | 
in equity to take that eſtate out of the defendants, and to veſt 3 

| In. themſelves. © The conveyance is void at law ; for it is to jake a, 
effect upon the death of the two ſons without iſſue generally; 
Hot a conveyance of the reverſion expectant upon their eſtates tail, 
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| KERN lageßenärar of a ebjeaivn!/y6 de Ute = this plating fs; the 
==> effe& of the ſtatement is, that nothing paſſed by the wilt of Charles. 
43 _ Tollet; and conſequently the defendants could/ have nothing in 
5 we. chem, if ie ſtopped there; but it proceeds farther; and the bil is | 
= really filed againſt theſe two peiſons;- as having the legal eftate _ 
by force of the decree arid/conveythce: otherwiſe: the bill-is —Y 
_ <oniceived; and theſe. defetidarits are not neceſfary parties; add 
| have nothing to do with it, if the eftate remains in che truſtees 
under the will of the original teſtator, The bill certainly f be 
it only as pretence: but then it founds the relief upon that. In 
ſuch a caſe clearly the plaintiffs are not entitled to the benefit . 
che conveyance; and to impeach the deeree. Firſt, they are bound 
by the dectee; ſuppoſing, they have any title whatſoever ; for 
73 when the tenatit in tail was before the Court, whether the decree 
In right or wrong, all perſons it ernaltider are bound by it, and 
Cannot file a bill to impeach it. The decree. was made in 175 8 
5 They could not reheat the cauſe or file a bill of review, if 5 
were parties. No bill of review can be filed after twenty years 
Smith v. Clay (a). But if only two years had elapſed after tbe 
g decree, and ſuppoſing the parties were not bound by it, under 5 
the circumſtances what equity have they, George Tolles, the tenant 
in tail not dying till 1781, and Charles Tollet not til — 
The Court would have made no decree againſt them; becauſe they 
might have ſuffered a recovery; as in Challoner v. Mur bull (8, 
Dunn v. Green (c), and Blake v. Blake (d), in the Court of Ex- 
5 chequer. Upon the merits there is no doubt; and as to the ob- 
| jeQiori of form, that the defence might have been by plea, it 
would have been an extremely complicated plea; and if theſe de 


fendants have not the 8 eſtate * . there | is A Pate bees 
Sh 1 1 I , no 
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on The Lotd Chancellor then obſerving, that the whole caſe was i 
pl before him, and could not be more fully before him, and that this 5 
Court will never go beyond the tenant in tail in poſſeſſion, and 175 
Hold it neceſſary to make the reverſioner a 2580 to the hin eren EH 
Mir, Stent" in tupport of the demurrer. > 
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. aaa l. e „ wee, 1 
5 Ho palleffien z the eſtate tail being ſpent by the failure of me. 1 
6 | upon. the death of Gharkes' Tollet. Their title did not commence | „ 
an bis death in 1796. The plaintiffs are not bound by the decree, 
ot being parties. They could not rehear the cauſe; or bring a 
voin of review. It is true in a certain ſenſe, the reverſoner is not . 
. neceſſary party to any ſuit, in which the tenant in tail is a party: 065 Te 
bot that cannot be applied to an adverſe. claim between the tenant 

in tail and the remainder-man and the reverſioner.. If the 2 

| tenant in tail was the only neceſſary party, why did Lord Hard: 1 mM 
miele take that cautious Rep of taking the conſent of the ſecond * gn 
| tenant in tal? The tenant in tail is ſafficient to ſuſtain the rights s 
| of all the parties as to third perſons, where the truſts of the will 
ate carried into execution: but where the ſurplus of the ellate, 
ſubject to the truſts, remains to be conveyed, the Court will never 
direct any other conveyance than according to the truſts; or ff 
money is to be laid out in land, the Court will take care, that = £7 
it ſhall be laid out, except where. the perſon who would be 

the tenant 1 in tail of the land has himſelf the immediate. remainder - ' 
W in fee. This decree was not neceſſary * nor is relief prayed. * 10 ” „ 
W that cauſe, If a remainder-man or reverſioner is never to be => 
8 heard againſt a decree, which cuts off his intereſt without a re- 
4 covery, he is in the mercy of the tenant in tail; who will always | 
f ſubmit to a'decree, which cuts off the remainder without a re- 
W covery. The decree was obtained by miſtake, and ſurpriſe, and ' 
WE upon miſrepreſentation; and therefore the Court will not now x „ 
permit that decree to have the eſſect contended for; eſpecially | 
Ws upon an eſtate of 20001. Year... If it had been ſtated to the Court, 
W that: the reverſion in fee was not in Tollet bimſelf, immediately 
es pectant upon the eſtate tail, becauſe it was conveyed away by 
his father to a ſtranger, the conveyance in fee to him would not 
W have been directed; upon the analogy to the caſes, where money, 
do be laid out in land, has been directed to be paid to the mo 
1 who would be tenant in tail of the land, if purchaſed, with the 
WT immediate remainder in fee in himſelf, but where a recovery has 1 
rd Horn neceſſary, the Ore would not deprive. the remainder-man | ” 
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enen in Chancery. 


1860. | ef his hind 0. Io equity the plaintiff oupht: not tobe vides 
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5 12 5 by a conveyance directed under ſuch circumſtances. The min 
Fiercurn: 
3 feſt intention of the parties was to grant, the reverſion, ſuch as * 
Toter. 


deed upon A totally different principle, and apply to a different 
ſubject. 'Your Lordſhip decided Challoner v. Murhall upon the 
principle that, the copyhold being extinct by the enfranchiſement, 


if that was not to h as an extinguiſhment of the inteil, it 
= muſt exiſt for ever; and it was ſo conſidered by the Maſter of 
Ss the Rolls in Philips v.  Bryages (%. So intereſts in the nature of 
. intails of freehold leaſes for lives are barred by the act of the par- 

ties, upon the principle, that no common recovery can be ſuffered: 
1 nor can there be properly an intail of them: therefore the party 
A may diſpoſe of them. Thoſe caſes as to copyholds are clear: but 
- that doctrine is quite new, as applied to a freehold eſtate. It is 


decree. The plaintiffs only wiſh to prevent the legal eſtate from 
being ſet up againſt an ejectment. If the reverſioner had been 


would not have been directed: then furely the Court will n not let 
0 chem Re advantage of that done behind bis back. 


Eo According . e to 7a * 1 edi of 1 
to the o 


| prac ot Court, at leaſt down to the time of Lord Guilafora, a recovery of 
| d t 
oo an equitable eſtate 1 was not neceſſary: BOK" it was barred 5 deed. 
Lord Guill- 
_ Ford a reco- 
very of an 
equitable . Edwards v. The Counte/s of Warwick, 2 P. Will, 173. Eyre's Caſe, Onflrw's Caje, 3 P. 
ellate was not Vill. 13. Trafford uv. Boehm, 3 4th. 40. 1 6 1704. 2 Bro. 0 Go 160. "CE, v. Bawden, 
neceſſary: ante, vol. 1.512. 


* * 


but it was 


J. NS <P | The ſame courſe has Woh nee . che late 42 40 Gee. 3. c. 56. PER IC OT the | 


1 who as tenant in tail of the land could bar the remainders by a recovery. In Loxton v. 
1 7 a le, Lowton, in Chancery 22d July 1800, upon a petition under that 4# by the tenant for life 
1 and the firſt of ſeveral tenants in tail in remainder the Lord Chancellor ſaid, he had conſolted 
| 8 Ez Lord Kenyon, Lord Eldon, and the Maſter of the Rolls as to the manner, in which that Aa 


ſhould be executed ; and they had agreed, that it would be proper. not to order the money 
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was. Challoner v. Mur ball, and the other caſes of that ſort, pro- 


now ſettled, that an equitable recovery is juſt as neceſſary as a — 
"lean one. The demurrer goes too far; for they ought to anſwer ai 
as to the fact, whether there has been a conveyance under the 


before the Court, and had refuſed his conſent, this conveyance N : 


| (a) See 1 Benſon, . v. "Wand, Chaplin v. . I i P. Wall 144; 4 471. OY 1 


deed. L een. to order money, in truſt to be laid out in land to be ſettled, to be paid to the perſon, 


to be paid out of Court until ſuch time as the tenant in tail might actually have ſoffered a { 
recovery of the land, His Lord ſhip accordingly made the order; but direRed, that it 
.. „ ſhould have no effect, unleſs the tenant in tail ſhould be living on the ſecond day of the 


next term; and 3 that it woug be proper to make a general © * * the ſub. 


* 
W 


ve 


Caſes: in ©hi arp. 


5 "Ari is: 1 fins it-was ever. altered: | An unreaſonable 0 doube 


== ſtruck him, wherher a recovery was not e ** 
Dy 1 2 Len. 3. Ee, fue. e. 


5 2 * a 90 reading this bill I had a little doubt upon the form 75 the” 
— defence, by demurrer; though it firuck me, that this decree muſt, 5 
"= this Court means to act as a Court of Equity, and does not. 


* 


lend itſelf to the purpoſes of injuſtice, be a- complete protection - 


to the parties, who tlaim under! it. 1 had a little doubt, whether the 
decree ought not to have been more formally ſet out, and the effet _ 
However, according to the opinion I hare 
formed upon the whole caſe, 1 think, the demurrer meets the caſe 


| Nated at the bar. 


186 


86e, I 
 Funrcure 


Tol. | ; 1 


made by the bil in every, way, and upon every ſuppoſition, upon 


Which that caſe can be ſtated ; and upon the foundation of te 
* caſe, ſuppoſing the conveyance. was executed, the demurrer j Is an 
" anſwer to the equity; and if the conveyance was not executed, | 
the demurrer is equally: an anſwer; for it diſtinctiy ſtates, that as 


between the parties in chis cauſe there is no caſe, 1 in which a Court 
of Equity can interfere. 


end ent. | 


_ thele eſtates in tail male, the. reogefion. in fee was to be conveyed 


- to the heirs, of the teſtator, with a great many charges f 8 
daughters. George Tolles, poſſeſing under this title, by a deed, 


The juſtice of the caſe. is perfectly 5 
The original title gives an eſtate for life to George 5 
br allet, the ſon, with remainders to his firſt. and other ſons 1 In tail 
male; remainder to bis brother, Cook T, ollet,- for life, and to bis. 
| firſt and other ſons in tail male; and, after the determination of 


purely private and relating, to his'own affairs, upon, which, It is na- 


nifeſt he was under ſome little difficulty at the time, baving bor- 
5 3 rowed money from Sparrotm, and was likely to contract other 
debis, for the purpoſe of diſcharging. which he was to reduce his 
income to fourſcore pounds a-year, makes a proviſion for bis 
2 and then follows a conveyance of a reverſionary interelt : 
in the eſtate: but it is clear and diſtinct that was not the rever- 


for, whateyer 


don in fee after the determination of the-eſtates tail; 


motives be might have, purely voluntary, upon no pecuniary con- | 


Wh he did not mean to give. it to the diſappointment of his Ying 


In proceſs of 
All the particular debts of that 


own iſſue female or the iſſue female of his brother. 
time he is ſucceeded by his ſon. 
_ renant for life were ſatisfied. A bill was filed in 175 3 by a daugh- 
* de 4 to a conſiderable charge, to. 85 her e Taiſed : 


54 "19 > 
"wp 2 ä 


. 5 (9) ies nd ble, 3 at. 15. 


: * * 
A * X * 1 © 
: 0 8 1 
5 4 ' ' v7.4 . i . W . 


7 
. 
* * 1 — 
* 4 | 
* "4 
* 
. * 
2 U 8 
N 
= 
>.» 


41800. 
FPirreur 
EIN" 


Tor ter. 


. 
” TK 
N 


| 8 b 1 am A; w7 e therefore, char 4 benen, TY 


% 


| ates ©) 


edit been executed, and lands iu ad 
the bill prayed generally, that the truſtees may execnte the. truſts, 


The only perſons made parties to 
ect of 


der. man in tail. "That decree” was executed, or it was Hot. Tf 


not, the plaintiffs have no "buſineſs here againſt theſe defendants. | 


Being executed, as the bill ſtates ir Was, by the order of the Court, 


vpon the Ignorance, not che miſtake, of the Court, (ignorance 1 6 
„ miſtake, ) but upon the i ignorance of all the parties, that there 
exiſted; any ſuch deed as is now brought forward, the conveyance $ 
Has been made; and I am defired at this diſtance of time, forty- 25 

fix years, by a party Rating” '2 title under that voluntary convey- 

ane, to do what? They ſuppoſe it miſtake. ' Iam to fay, Lord 


Hardwicke committed that miſtake. © Am 1 deſired to do an a 
of juſtice? No; but an act of the groſſeſt injuſtice; ; for if this title 


bad not been ordered to be made by the truflees, and the fact had 

| been known, and the truſtees had ſtood out, the Tollets had at alt 
times the power to put an end to that deed by a common recovery. 
It ſometimes happens by miſtakes in conveyancing, that perſons 
get a legal title, which it is to be withed had not been the caſe. _ 
But I am defired to do a fingular thing. It goes perfectly aceord- 
ing to the juſtice of the caſe. The parties living many years 4. 5 
wards, and having each a title to bar, have reſted upon the decree, 
and not done the at A Court of Equity would be a nuiſance, if i it 


gave ſo little effect to its own acts; and if that decree” againſt alt 
juſtice and equity ſhould be reverſed, to let in a volunteer to take 


the effect of a legal conveyance, which, if it bad been notified | 
ta and 1,09 earl it is e 2 one would have S to 
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be allowed. e © * 
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and, the truſts executed, convey according to the limitations of the 9 

will of the firſt George Tollet. 
chat bin were the two Standſons, each entitled by the e 
9 the will to eftates tail, and the truſtees, all the parties appearing to 

55 be neceſſary ; - and it was quite obvious there was no diſcloſure of 

| this private deed by the tenant for life, and no object i in the ſuit, 

that could lead to an inquiry into that. I have no doubt, the 
decree was made upon the ſuppoſition, that the reverſion had de- | 
 ſeended to George Tollet. Taking that for granted, the decree 
very properly takes the confent of Charles Tollet, the next remain- 
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Oy « 0 any 8 by his will gave. two 1 ak at all the 


ä reſidue of his eſtate and effects to Milliam Stone and Antoine 


Bernard Francois Chaſing, upon truſt to convert the ſame, except 
the houſes, into money, and to place. the reſidue out at intereſt ; 


and, after a proviſſon for the maintenance of Ann Clay out of the 
Intereſt, he directed the ſurplus to accumulate; and if ſhe; ſhould 
- marry. before the age of. twenty-one: with eonſent of the truſtees 
he directed them to pay to her three-fourths of ſuch reſidue for 


her own uſe, and to pay the remainder. to her within one month 


after her attaining the age of twenty-five, for her own uſe; ; and 


| - 3 ſhe ſhould remain ſingle until the age of twenty-one, then to 
pay and transfer the whole of the ſaid reſidue} and accumulation 


to ber for her own uſe: but if we ſhould marry under twenty- 


one without ſuch. conſent, then within one month after ſuch mar- 
Triage to raiſe 200 l. and pay the ſame to her, and to ſtand poſſeſſed 


of 500). farther part thereof, upon truſt to pay the intereſt thereof 
to her for her ſeparate" MR no 225 ber de c 
OY: EO WP 5 l 


* 


. a 8 W on 0 750 of. 3 1791 in \ the pa "air | 
inſtituted againſt the truſtees the uſual, accounts: were fea ; 
and des. that Ape * debts, Jegacics, dhe, w were PO 


i? 


un Ga cles. from 4 A . boarding | ſchool with hs Chaſing, + ls 


| POR, 
Upon a mar- 


riage with 
award of the 
Ccurt under 
groſe circume 
ances a pro- 
ſal for a 
ettlement/of 
4. wife's 


fortune giv- - 


ing the huſ- 


band io the 


event of his 
ſurviving her 

a liſe intereſt 
was rejected; 
and the | 
Court refaſed | 
even to pay 


out of the 
. accumulation 


his debts 


chiefly con- 
tracted in the 
maintenance 


of his wife 
and children 


: was employed to inſtruc her. "They went to France ; where they 


cohabited : but they were not married till the had attained the age ; 


5 5 1 an Wen 9 upon [ah Ng ol uy 3 an inquiry Was : 
Aredtes, under what circumſtances Ann Ghaſſaing left the ſchool; 
Where ſhe had ſince lived; at whoſe expence; at what time ſhe 
married, and with whom ; ; and it was directed, that the plaintiff 
7 ſhould be at liberty. to * e the Maſter a e for a 


ſettlement, | TIES: hoc atria wigs Loo a 


5 a. 
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of. twenty-one... At the time of me. eden another. woman 
hyeq wah Chalet as his as ah „„ 


Caſes: in Chancery: | . 
8 | Abe Maſter 925 bis report, dated the 25th of March 1797, fared | 


. the circumſtances of her leaving the ſchool, and the manner, in 
3 1 0 e which ſhe had ſinee lived with Chaſſaing;' and that it appeared by. 
__ "4 certificate under the ſeal of the municipality: of Dunkirk, that a 
 reremony of marriage took place between them upon the 21ſt of 
Joe 1794 at Dunkirk ; "and upon the 15th of June 1796 a mar- 
riage ceremony took place between them in England: but the 
woman, who. paſſed for the wife of the plaintiff, being living, 
| 5 and having for many years lived with him as his reputed wife, the 
f 8 $0 Mliaſter tated, that it appeared very doubtful to bim, whether the 
e WI? marriage with the plaintiff Ann Chaſaing was valid. He alſo | 
ſſttated, that the plaintiff Chaſſaing had any, 0 laying 85 en 
3 1 a enen * him. 6 1 1 e 1 
: Cen : On OO 25 of 3 1797 it was alien, that! T5 call cath * 
= the bank, ſhould be paid to the plaintiff Ann Chaſſaing for her * 
5 „ parate uſe; -direQions were given for paying the coſts of the par- 
-- » ies; and it was ordered, that the ae alen en 346 at 
eV acai Wh Pont before the Maſter. EL dh Ne e 98 
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es 00 the: Aa 1 e ho Mater centfied, har Char. 
g Jaing had not laid any propoſal before him, though ſummoned for 
chat purpoſe. A farther report in 1798 ftated, that Chaſſaing | 
a Had laid a ſtate of facts and a propoſal before him; ſetting forth 
detetſee funds; and that from the ſummer of 1791 he had ſupported 
= 94 his wife Ann and her two children in a ſuitable manner and ata 
„ conſiderable expence; and the only part of her fortune, Which 
bad ever been applied for that purpoſe, was 2000. and the ſum of 
. to her out of the cath in the Bank; that 499“. 145.44. 
| -cath, and a conſiderable part of the Bank Auel e. had been 
| produced by the accumulation of her fortune ſubſequeut to 17913 : 5 
1 that Cbaſſaing having expended great part of his own private for- 
tune in the maintenance and ſupport : of her and her children, and 
=. having alſo contracted debts for that purpoſe, and being other wie 
indebted to fundry perſons, whoſe demands he bad not ability to 
__ diſcharge, except by means of the truſt funds in' this cauſe, it was 
. therefore propoſed by him and his wife as for the benefit of them- . 
lelpes and their children, that in making the ſettlement after pro- : 
pPeioſed a ſufficient part of the truſt funds be appropriated for he 
=_ Abart of all bis cas 18 1 8 the n thereof he — . 
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| e her own hand, ſhould, whether covert or ſole, and notwith- 


| vr appointment, and in the meantime and until ſueh direction, to 


5 e and peculiar uſe aud benefit; and aſter her deceaſe 
| "IN of the ſaid truſt funds to raiſe and pay any ſum not exceeding ' - 


1 dividends, Ec, to and among all the children of Ann Cbaſſaing, 
lawfully to be begotten; in ſuch ſhares, at ſuch age or reſpective 
ages, days, or times, and ſubject to ſuch proviſoes, conditions, and 
limitations over, (ſuch limitations over being for the benefit of 
ſome or one of ſuch children) and in ſuch manner, as ſhe by deed 
£4 or will, c, ſhould appoint ; and, in default of appointment, or 


55 to and" On; all on 1 8 1 her: e and children he to be | 


ting that doctrine in the extent, to which it bas been puſhed by ſome late caſes, was 


2 Whiſtler v. Newman, ante, vol. 3. 47 3. vol. 4.129; and the principles, upon which thoſe 


B. R. $45» 2gainſt the capacity of a married woman, though living apart from her huſband —. "Y 


fone fol. 


Cafes in Chancery: 5 
bene. al reſidue be veſted in truſtees, upon d receive - 2799. 
the dividends and annual. proceeds, as they ſhould. become due; N 2 
and from time to time during the life of Aun Chaſſaing to pay, — 4 
3 and diſpoſe of, the ſame to ſuch perſon and perſons, and for 5 : 3 
' ſuch intents and purpoſes, as ſhe by any writing or writings, ick, 


ſtanding her coverture (but ſo as the ſame was not by way of an- 
_ ticipation (a), direct or appoint; and in default of ſuch direction 


pay the ſame into the proper hands of Ann Chaſſaing, and for her 


d to ſuch perſon or perſons, upon ſuch truſt, and for ſuch i- 
"tents and purpoſes, as ſhe by her laſt will, or any writing purport- 1 4 
ng to be or in the nature of a will, with two witneſſes, ſhould, 
whether covert or ſole and notwithſtanding her coverture, appoint; 
and after her deceaſe, in caſe her ſaid huſband ſhould ſurvive her, 
to pay the intereſt, dividends, and annual proceeds of ſo much E _ . . 
e kunde as remained to bim for life; ; and after the deceaſe of „ 3 
ſurvivor to aſſign, transfer, and pay, che remaining tends and. 


as to ſo much, concerning which there ſhould be no appointment, 


; * 
· 


00 a \ clauſe of this natore has been 1 into theſe else in 3 ; = 


48 of the deciſios in Pybut v. Smith, ante, vol. 1. 189. 3 Bro, C. C. 340. where, though the 1 I 
- " eruſt was to pay the rents and profits according to appointment from time to time, a ge- ; 


neral ſwee ping appointment was eltabliſbed, upon the ground, that a married woman is to 
be conſidered as a feme ſole with reſpeQ to her ſeparate eftaie. The propriety of admit- 


queſtioned by the Maſter of the Rolls in Hyde v. Price, and by the Lord Chancellor in 
- doubts reſt, received a ſtrong confirmation in the jadgment pronounced i in the Exchequer 


Chamber by Lord Eldon, upon 2 very able review of the ſobject, in Beard v. Webb, 
*2; Boſanguet & Puller's Reports 93, reverſing the judgment of the Court of King's Bench 


; againſt a feme covert, ſole trader by the cuſtom of London. The law was finally ſettled by 


the late deciſion vpon the opinion of all tbe Judges in Marſoall v. Ratron, 8 Term Rep. 1 


and having a . «mb 20k ſecured FEA * to * Ken and be — as 4 


” IR I o | 2 
Vor. V. e PEE reſted 
at. 5 N ve 
1 Ss © 1 iy oo 4 8 f 0 


* 


| Caſes: 8 Chancery. 


Þ 1985 veſted in the ſons at the age of twenty-one,” in the ane a 
5 Cnnmaneo that age or marriage, with benefit of ſurviverſhip; and if all ſhould 
$ die, before he, ſhe, or they; ſhould be entitled to any veſted intereſt, 

Id upon truſt after the deceaſe of Chaſſazng, in caſe he ſhould die i in 
deunke life of his ſaid wife, to transfer the remaining funds to her or 

her aſſigns, for her own proper uſe and benefit; but in caſe ſhe - : | 

5 | ſhould die in his life, and there ſhould be a default of iſſue as ; 

4 aforeſaid, then from and after the determination of his life eftate- 
.-/  thereinto transfer. ſo much as ſhould remain according to her. ap- 
0 pointment by will, Se; and in default of appointment and as to 

ſo. much, whereof there ſhould be no appointment, to her executors 

Oc. as her perſonal. eſtate; with the uſual proviſions for the mainte- 

-nance and advancement of the children with the conſent: of ber. 

or of him furviving her, and for changing the ſecurities; and that 

I the huſband and wite and the nne n revoke: the ules and 
—Y nd "_ new Cat e A 13-QrecH | „ 


Frnronkon, 


4 


The Ks farther Aated, FE 1 80 1 of + Chaſhing propoſed 
1 paid out of the fortune of his wife amounted to 1572 l. 145, 6d; 
which would exhauſt ſo great a part of her fortune, that the Maſter 
had not thought fit to approve the propoſal; and that in caſes, 
here the huſband has no fortune to ſettle, the Court has thought 
it right to narrow the huſband's intereſt to one half of the produee 
ol her fortune; in eaſe he ſurvives her, and there are children (a): 
but this propoſes to give him the whole income in ſuch a caſe. 
But beſides that ſpecial objection, the Maſter apprehending, that 
elke principal object of the Court in ſuch caſes is to take care of 
he intereſts of the wife and children, and not to'give the. hufband 
who had married her. under circumſtances immoral or diſhoneſt, | 
or which the Court could not approve, advantiges, which in the 
uſual courſe of buſineſs upon a fair and open treaty of marriage | 
8 the Court would not give, upon that general principle as Wel 4s 
* . 5 upon: the ee of the 725 wee fit 10 difallow it ite 1 , 


_ 1 this 8 2 petition was e by Chang 3 50 his FS 
3 ike; ſtating the amount of the funds, conſiſting of 6295. 35, "Rn 
1 3 Per cent. Conſolidated Bank Annuities, 1600 l. Reduced Annui- 
I 80 - ties, and 6164. 28, 114. ah; and in F e chat the: petitioner . 


0 8 Shes,” Ante, wa 1. YEE * Sen * web W e 
1 Court alſo takes care to ſecure to the wife the capacity of making. 2 2 on a 
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"eaſes "A Ehantery, FO ey» 10 
8 has bow at -confiderable': expence, ahead dls. own 170% I 
private fortune, and eontracted greatpart of his preſent embarraſſ- SS. : 1 

ments, in ſupporting, his wife and children for ſeveral years, during 42 
which ber fortune has been ſuffered to accumulate, and the accu- 

7 mulation compoſes more than is requiſite for the payment of his. 1 3 
debts, and his ereditors have been kept out of their claims ſo 1 e ; „ 
1 the idea, that the fame had been provided for out of theſe 9 
truſt funds, which have been aſſigned by both petitioners for the ©" 2 
: Wu that it cannot be expected they will ſhew him any farther 4 10h 7 Eo A ' 

: indulgence, and as. he Has neither the prefent means nor a proſpect = 1 
of having means of ſatisfying ſuch debts except out of her fortune, 

L and his being ſued and impriſoned will not only be injurious tothe _ by 1 
exedit and intereſt, but deſtructive of the happineſs and comfort e 5 — 


"2665 her and her children; and as ſhe has for ſeveral years had ex- 10 
perience of his good conduct and affeQionate attachment, and is. 


Panos 0. 


particularly defirous, that a ſufficient part ſhould be + theo 1 
bor 5 1 bed 7 e nba OLE.” „%%%ͤ;ö / 
e a 3 Ws ve popes > » 1 8 


' The Maſter of 0 e when the petition was Ws aid, 3 1 
he ought not to forget what Lord T; hurlow did upon the petition „ 1 Y 
in Lile v. Baresford (a); though he _ it a s harſh Ong > in e 
that caſe: : Ba : was e worſe. „„ 
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Mr: Gratis; "Mr. e and Mr. Part, in ta it the b VE 
| Thr are many 'circumſtances. diſtinguiſhing this cal 
from that. There the Court was circumſcribing the power of the 
huſband for the benefit of the wife and children. They had ſe- 
— parted; and had different intereſts. What was to be given was 
to go immediately from the wife to creditors of the huſband. In 
© this: caſe almoſt all the debts were incurred in neceſſary expences | 
Is the maintenance of the wife and children. The order, if un- 
favourable to the petition, will recoil upon them. His impriſon- „„ 
3 ment will not relieve his family. He has been for many years 1 3 

incurring meritorious debts, to maintain his wife in the mugen, i 1 
8 which he found her. In the common caſe of elopement a 

2 ward of the Court, the intereſt of the fortune for the mainte- 1 

| - nance of the huſband and wife is ſcarcely ever refuſed. Mr. ang 

125 N were eee they did! not agrees. and mere C 5 J 
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All he aſſes is to the : amount © of N and che accurmulation + is 
| above TE 


. 
Med. 


doubt, whether I could go ſo far) would be, that the ſettlement 


3 children, with a power to her to give him a part during his life. | 
But as to paying his debts, incurred under theſe circumſtances, 
aſier having carried her away, one of his ſcholars, and living with 
ber in ſuch a way, that his marriage with her would not have 
been near ſo great an offence, the attempt is in my opinion an in- 
ſult to the Court. At preſent I ſhall only refer it back to the 


tive 3 and have lived with great tenderneſs. - By lng 
this application the- Court. will throw. him into a fituation, in which 


__ "Cnazzarne - 


| the criminal law of the country would not place him. | He has 


| * te * l . no pore ow W 


_ Chancellor's opinion. 


Mk. 


Caſes 10 Gan 


exhauſted all his own property in the maintenance of his family, 


and only deſires to be put in a way to ſupport them by bis in- 
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different works. Pattenſon's is the original work. Corrections, . 


| improvements, and alterations, have been made upon that from 
time to time. The plaintiff has taken a different line; having : 


had a ſurvey made for the purpoſe z 3 to which he i 18 very well en- 


titled. He bas made a very good map; with which it is very „ 
pleaſant to travel. I think it is fair, they ſhould try their weight | 
with the public. W hat right had the/ plaintiff to the original _ 


- work?. If I was. to do ſtrict juſtice, 1 ſhould order-the defendants 
to'take out of their book all they have taken from the plaintiff, and - 
 reciprocally. the plaintiff to take out of his all he has taken from | 
Patterſon. I think, the W mer as f be e a on 1 95 
not t filed e bim. F e 
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No order was made. 
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doe Brat — . . 1 8. 1, 
3 W HART ON. v. * LAY. e mo 8 5 
Bf „„ 22, 25. 
Tu 115 ; bill was ; fled under the following circumſtances: 00 dhe 
| EA 1 grourd of 
Traud a ge- 


"a 1788 ob Wharton Efq. being juſt of age was Sofleſel of a neral ky HET 


decreed 7 
175 conſiderable eſtate, and entitled to conſiderable reverſionary in- ang 154% "hh 


tereſts expectant upon the death of his mother Mrs. Hall Stevenſon cutities to 


ſtand only 
- and of his aunt, Mrs. Frances Farquhar ſon ; who was of the age of 5 the ba. 
ance; 
ſeventy-two, very infirm, and not in a capacity to diſpoſe of her though the 
vouchers had 


property ;- he had alſo very great expectations from his great aunt - 19s deflroy- 
Mrs. Margaret Wharton, ther ninety years of age. From the canſenee 
_ year 1788 dowh to 4794 he had conſiderable money negotiations | 1 
with Fo 92 Mendes Da Co ofta; i in the courſe of which he executed 
| ſeveral ſecurities to Da Coſta and Jſaac Bernal. Mr. Wharton was Peſt obit 
| firſt introduced to Da Co o/ta by Edward May, a Barriſter; who, 8 . 
being aſked. by Wharton for a perſon to diſcount a bill of 1000 JI. tm ot 


roſs in · 
upon a wine merchant, mentioned Da Go ofta'; with whom he had quali, 
Kt eſtabliſhe 
previouſly. had money tranſactions. In 1794 May as the confi- ſoch ſecuri- 


ties not be- 


dential friend of Mr. #harten came to, a ſettlement with Bernal ing liable tos 
and Da Coſta; who delivered up their ſecurities ; ; and Mr. Wharton, impasch ... 4 


ment on the 
ſoon afterwards executed other ſecurities to May. The authority, ground ot 


under . which May acted in the ſettlement with Bernal and me 1 
Coſta, was the following letter: V FE, EY 


Pear Mar, „ Nerot's Hotel. 
_— L will be much obliged to you, if you will take up from 
« © Bernal and Da Co ofta all the ſecurities they hold of mine accord- 
« ing to the plan we agreed upon, and I ſhall give you other ſe- _ 
e curities for them—l am ſo much aſhamed of theſe damnable 3. 
225 tranſaQions, that after having cancelled I ſhall thank you to burn 4 
« them, that no veſtige oy” rename] remain yay Wwougy 
N . N LR Cole 
70 Edward May, Eg. 6 Jon WHARTON. 9 
1 ic e Strand. ee June a 1794." vv 


The Genre obtained from Mr. Wharton ny Moy i in this tranſ- 

action were Fes: 1 

Ten bonds, dated the iſt * Juy 1794, from F I 

Mr, Wharton to oo. for ſecuring 2000 4 ; one . JET Y 
1 | „„ ae 8 2 


ere. 


bv . Bp : RUS af * K 5 
BAN . 144. 2d. 
a a 2 N g ; ; i g 
» 2 * . ©%"S 


_ Cale in chancery. 


8 which bonds was afterwards converted into 


Y two bonds for 10001. and 10120. e 8 20% 


your of the ſame — from Wharton to why 98 Lag 


ja £44140 
Oo bond 9 warrant 1 attorney, 4 3d No 1794. 


1 Fs Wharton to May for ſecuring boco/, on the death of Mrs, 
+1. Stevenſan, with. intereſt at woke 105. Yr Rh. in the mean | 


One bond and; warrant of. atthiney; dated 3d W 1794, = 


1 from Wharton to May for n Pe; and intereſt by, . 
ments of 10000. ber annum. | F 


ts ; N 
N YL 


The object of the bill filed by ! Mr. 8 was to me " 5 
| theſe tranſactions, as the reſult of a fraudulent combination of the 
- defendants May, Bernal, and Da Cofta, to impoſe. upon the plaintiff. 
For this purpoſe the bill prayed, that it may be declared, that the 
ſecurities, given and executed by the plaintiff to the defendauts 5 
are to ſtand as ſecurities for what is really due from the plaintiff | 
on a balance of all accounts; that an-account may be taken of all 
- monies advanced: by the defendants Da Cofta, - Bernal, and May, 5 
Sede to the plaintiff or on "bits account; an account” of all | 
- monies received by defendants reſpeQively from or on account of 
the plaintiff; 3 and that the balance may be aſcertained, which the 
— plaintiff offers to pay: and an injunction to reſtrain the . 3 


from ene at law, and from ane the ſecurities. 


i 1 bill was twice amended, and a FTI EE Role bill filed; 404 5 
each of the defendants put in ſix anſwers. _ The conſideration for 
the twelve bonds obtained by May. for the ſum of 2651 40ʃ. accord- 
ing to the repreſentation i in May's firſt anſwer: was 


Paid or ſecured by May to „ on ks _ 


19,2124. 124. 104.3 ing up the plaintiff 8 ſecurities to; „ 3 
amount. 


a . by May 8 45 8 
for the uſe and at the I of the  plain- 5 
uf as per ſchedule, - „„ 


25,0861. 72. = F000. 


. act 


The ſchedule to May's anfwers ft forks an account current 


between him and the plaintiff . in Jul 1793; in 


. DK „„ PET . 


5. : : . 


Cas 
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1 4x 


| which among various payments by May on account of che 3 


Rag were ſome in 
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eurities of the plaintiff g and intereſt due upon them: 


"of A bond for | ow” va £ 55 PA 
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| The ſow of 19,02), 12. 10d. conſiſed of the following 6 
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71 
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be ſom of 6 
dbu s for 9,740 l, dated the 7th of 


— 


Mrs. e on for 6ooo!. Re CN TR 93 a “ 


f n 
4 4 X . l * ” 2 - * 
N.. , * 1 8 * d +: 
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5 $4 be lum of 9461. accrued due to Bernal as follows: . 
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. as "PIER? 22d of Ofober 1789 upon the fame terms. 
1789 Nov. 9th. Pa obit bond by plaintiff under the 


JJ]... © 
N 790. Feb. 20th. A fimilar bond 1 in conſideration of 


: 


i £ . 4 x 
. 


VV 
Sehe. 23th, A ſimilar bond in conſideration af 


4 


1,900 


o 
52 


. 1,05 l. „ 
2 ori! iſt. A RN ond in conſideration of 


8 


4 and Auguſt 179 3 to Bernal and Da Co ofla. . 


0 2 1 F * 7 7 7 4 


740, was the balance due on a 2 bond of the 
ne 1792, after deducting 

3000 U, which according to Bernal's latter anſwers formed the 
conſuleration of the poſt obit bond after mentioned on the life of 


By agreement in October 1789 for a pof obit bond for es. 
in ee of 1 1,000 J. if the Plaintiff ft ſhould ſurvive Mrs. 


4% 0 0 


Wall 0 
July 28th. A Grailar | bob 6 in confi deration of ITE 


5 | Te 4,1 0 o 
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Ao Wharton died i on the' Sth of 9 I 701 1 in kl ninety- | bw 


gilt year of her age. She was born on the zꝗth of April 1697. 
On the 7th of June 1792 che plaintiff paid to Bernal all intereſt 
from Mrs. Wharton's death to that 0 0 ; and executed the dend 
for ae r in twelve months. e e 
A8 to the bond dor + 45580 the Th of * 1762, —— 
ſtatement by the anſwers of Bernal and Da Cota. was, that it was 
taken by Da Cola in Bernal's name for a debt, which, Da CM 
told Bernal, the plaintiff owed him, but he thought it beſt to take 
it in Bernal's name: and Da Coſta informed Bernal, that he had 
delivered up four of plaintiff 8 F notes to him as the con- 


0 deration Tri it. e 


8 F 4 3 a * A 
5 N : — * 


The boos for OY diced the 6th My Ju 1793, was a 1 
obi bond for payment of 6,486 1. on the death of General Lambton, 
in caſe he ſhould live beyond the 25th of March 1994, and the 
_ plaintiff ſhould ſurvive him: but in caſe of his death before that 
day the money advanced only was to be returned with intereſt. 


. 


General Lambton, who was of a very. advanced age, died upon 
the 22d of | March 1794 3 conſequently” only the ſingle ſum be. 
came due. The conſideration for this bond was ſtated to be a 


note of the plaintiff s for 3,243 J. payable to Da Co o/ta or order. 


and for which Bernal ſwears he paid Da Coſa the full amount in 


caſh, notes, or drafts on a banker. Im rh was e with 


Conti: vor E ts, 2 0 of this bond. 


in his letters, but which, as the plaintiff contends, 
| Res Tom 1 6301. to 26304. ob th. 5 . 6 


15 * 


The bond for 1588 dated 5 my of ate 1791, was alle a 


a obit bond on the life of General Lambton, in CO: of 
book of which wy was Oe 8 and 200 tots Da e 86. 


— * 8 


Ebe note 4 2,6 1 Was. a . note . hs plan, 


; 4 the 18th of May. 1793, remitted by the plaintiff to Da Go ofta, 


in exchange for a note to the ſame amount, as ſtated 25 Da fe 


The N of 35 phimift s 1 1 hn 49 8 2 4 of 
April 1794 · Bernal by his anſwer ſtated, as the conſideration, 
* that Be: ae ped me full amount as calh in account with May, as as 


» 4 * ” 7 Ye 1 J Ll 4 o 2 N 1 9 
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5 


mo 


| Caſes in Chantery, 1 


The to IOW for 60001 each, And the 35 ok Wan l 2799. 
1 were given in conſideration of two other bonds of the plain- 
tiff, Which May aſſured the plaintiff he had diſcharged or taken 
| up from Bernal; one dated the goth of May 1793, for 6000]. 
payable at the death of, Mrs. all Stevenſon, in caſe the plaintiff 
ſhould ſurvive her; and the other, dated the 6th. of July 1792, 
ſior 6,000 J. payable at the death of Mrs. Fargqubarſon, in caſe the 
- plaintiff ſhould ſurvive. ber. The conſideration paid by May to 
Bernal for theſe two bonds was ſtated by May to have been his 
- own note for 7, 500 L with an obligation to ſecure the ſame fartber 
N * n ned; warrant an e ; WRICY: Be afterwards executed. ; 1977 


weng. 


"Mor, : 


"The . 3 by, the plaintiff, bor has. Honda, a ac- 1 
55 cording to Be?nal's anſwer, was, 28 to the bond depending on the 1 Fug 
life of Mrs. Stevegſem, 3. O00 U., ſtated to have been paid by Da 
Co ofa. to the plaintiff; and, as to the bond depending on the life of 
Mrs. Farqubarſon, 3.000 L, written off by Bernal on the 7th of · 
Ne 1793 from the bond fot. 9,740 l. dated the 7th of June 

3 6 1592, which became payable. on the 7th of June 1793. Da _. 
was partner with Bernal for el. of the conſideration for SID 
: mentioned yt obit bond. e ee died in Fee, | 


Y | 
4 n . p 
1 122 + - 3 JJC * 9 
1 
* ; 4 ; 
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| The e gebt 14 Fae abs plain by D Da Go mM JODIE to 5 WW 
-_ and intereſt from the roth of July 1794; for which ſum 7 ö 1 
the plaintiff had given bis bond of that date to Da Cofa; pay 
able by inſtalments, and May. gave bis bond and warrant of attor- * 
| ney asa collateral ſecurity. Da Coſta Rated, that all mccounts' de. 
tween him aud the plaintiff were finally ſettled upon the 29th of 
April 1 7943 and the balance of that account due to Da Cofta, vis. EY 
7.427 l. was the conſideration of a bond for 6,0001. and a note for 
12328 U, taken by Da Coſta from the plaintiff on the iſt of Max „ 
following; and that bond and note being delivered up by 3 2 
na, together with a note of the plaintiff's for 60. in the 1 
hands of one Parker, which Da Coſta undertook t to o par, formed N 3 
43 che e for! that bond of mm 5 , og COTA 9 


. 
1 


Bae! as bis e Rated; a on ati wy of July 1794 . U 
Fina was indebted to him on bonds and other ſecurities 19,2121. N 
Wo. 3 ak never paid the Phaiatir perſonally any ſur of money 
„„ . . „ one | whatſoever 
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Duale, and be was a ſubſeribing witneſs to them all. 
dcdat de became acquainted. with May in January or "February 


- "4,; 
7 


_— püt „ 3 Wee of Da Coſta; ka” 
fwears all the above tranſaQions- paſſed: between him and Da 

Cola, who acted as agent of the plaintiff, but not of him (Bernal); 
« that he ſettled and paid all the money to Da Cofta as the plaintiff's 
agent; that all the bonds and ſecurities were prepared by . 
Bernal ſtated, 


1791;-and had afterwards very conſiderable money tranſadions 


with bim; and there was generally a very conſiderable balance 
due from May to bim; that in the account between him and 


May were ſeveral promiſory notes of the plaintiff” s; that he 


| (Bernal) kept A regular entry of his accounts with May; that be 
Kept no account of the notes of the plaintiff's, which he diſcounted 


for Da Coſta; that on the iſt of uu 1794 oy" mm Tm 


0 EY SO on his own N aceount. wi SAR e FE 


Di G by tis bee Nec hi de 6ſt b vets n 


8 with the plaiatiff at May's houſe in 1788 or 1789 that the plain- 
tiff wanting money, and May repreſenting. to him (Da: Coſta) the 
_ plaintiff's large expectations, he at the inſtance of the plaintiff and 
May at that time and various times afterwards had very conſider - 
able money negotiations with the plaintiff; but can give no ac- 
count of the particulars: but the ſame were finally ſettled on the 
29th of April 1794 at 7,2 27. ; and the {plaintiff then either took | 


away'or deſtroyed all the vouchers; that ſuch accounts and vou- 


chers having been delivered up to the plaiatiff or deſtroyed by him 
or at his requeſt, he (Da Caſia) cannot ſet forth the ſeveral ſums 
ef money or the amount thereof received by him from or on 


account of the plaimtift 3 ;. that ſuch balance of 7,227. er 


with the plaintiff 's note in the hands of Parker formed the whole 


conſideration for his bond for 7, 900l.; that he cannot ſet forth any 


particulars, either as to the perſons, to whom, or the times and 
places, when or where, and the perſons, in whoſe preſence, the 


ſeveral conſideration monies for his ſecurities were paid; that in 


che courſe of ſuch money negotiations with the plaintiff he (D 


Coſta) occaſionally, and when he had not money of his own for 
the purpoſe, got the plaintiff's bills diſcounted by Bernal; and 
hat in all ſueh caſes he always gave or remitted to the plaintiff all 


the money he ſo received from Bernal; which were the full value 


for the We but he cannot ſet forth "me PRs: all the vou- 
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"as hach not, not ever aa. any ache Wick: init any acabunts 2 1 
or entries relating to any tranſactions or dealings with the plaintiſf W 
are entered; that be cannot ſet forth any account. of the monies. Mare _ 
Paid by: bim and Bernal to the plaintif, or the times when, r 
_ purpoſes, for which, or occaſions,'on which, the ſame were ad 
. vanced, or of the monies received by him and Bernal of plaintiff or 5 e 
- bis e except as before ſtated. He admits, he received 5 
ſeyeral ſums of money from or on account of the plaintiff or for 
bis uſe, and for inſuring his life, but cannot ſet forth the particu, © 8 
| lars. or-amount, except as before ſtated; but ſuch inſurance was 1 „ 
upon the! life. of the. plaintiff ſingly, not againſt that of Mrs. a | 
1 Wharton, He admits, he di not pay any money for ſuch en- 
furance; but at the plaintiff 's requeſt, leſt it ſhould. make his 
affairs too much known, he took the riſk. upon himſelf, He ad- 
mits, he purchaſed about 5,000 l. India ſtock for plaintiff to enable 
bim to vote at the India houſe: but the plaintiff not having, the 
5 money forthcoming, the fame could not be completed and plain- ; * 5 
tiff thereby loſt ſome money: but to what amount defendant does e 
3 not recollect. He admits, he acted ag agent for the plaintiff; ; that „ 
be cauſed the bonds or wol 3 5 them to be e h e 
"hs Executing, . 2 . 


tw 
ws 


0 165 by kis Anden | Rated bim(df . to 1 been "TY : 
e friend of the plaintiff: he admitted, he introduced „ 
Da Co oft to the plaintiff. as a money broker in 1788; and that n 

| chere had been previous money tranſactions between him and 3 
Coſta ; that he knew the plaintiff 8 fituation and expeQancies ; that 
be was defirous of concealing his borrowing money from his re- 

5 lations ; ; that he was paying exorbitant intereſt for money; and „ 
he (May) recommended bim to put an end to it. "Be admit, : I 
that all the ſecurities given by the plaintiff to him were given upon 5 
15 the 37 0 Boy he way e W 3 ar . wk re * 


4 ; 


6 that he had uſed his bel . to obtain the is upon te terms 
: as- advantageous to the plaintiff as he could; and he declares, that . | 
be had not in the lighteſt manner benefited himſelf, nor had er 4 
intended ſo to do; and that on being repaid: with intereſt the ” ne begs 3 
money he had paid for the plaintiff, AY was ST io deliver wp - 


Ws | * x | 
WB the plaintiffs ſecurities. e 1 ; 
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7 The firſt gd of May; ſw: Amin any lie IR 


een panned 


„ 10 of Bernal and Da Cha, and ſtating in ſtrong terms his - 
q * ; *. 5 ance of their dealings with the plaintiff, previous to June 1794; ſtates © 
- IT. manner, in which he firſt became acquainted with, and inter- 
—_ _- fered i in, their tranſaQions/ thus. Th or about June 1794 one 
mim, who was and is 4 ſtranger to him, called on bim to 
23 7 0 conſult him i in his profeſſional character reſpecting certain actions 
. uſury againſt Da Cofta and Bernal, and which related to the + FM 


4 ; 
Wl - . plaintiff} and ſome few days after ſach i interview with Williams 
Ul the defendant. May being then confided to his bed, and. the plain- 15 


= 2 | 2 | 5 tiff calling to ſee bim, he (May) for che firſt time he had ever ; 
N bpbeld any converſation wich plaintiff or any other perſon or perſons, | 
8 : . Oe except Wi Hliams at the time aforeſaid, on any tranſaction, that bad 
=_ _ paſſed between the plimiff and Da Cofla and Bernal, — 
= : © the plaintiff the circumſtances, which Wi Iams had ſtated to ; 5 
| A 1 : him; and aſked the plaintiff, if it was poſſible, he had been fo 

a EE: very thoughtleſs ; and from motives of friendſhip, wiſhing to 
—_— render plaintiff all the affiftance ! in his power, and with a view bs 
extricating him from the- embarraſſment he was then. involved in 
| reſpeQing ſaid tranſactions, requeſted plaintiff not to conceal the 
real ſtate of his affairs: from him; when plaintiff confeſſed to bim. . 
1 that the moſt part of what he had heard was true; that he there- 
—_—  - upon recommended to plaintiff, if poſſible, to ſettle his affairs, and 
3 put an end to'the exorbitant intereſt, which he was paying; and that 


; 
N 
N 


] _ after fome converſation plaintiff requeſted bim to interfere in ſuch | 
- tranſactions on his behalf, and attempt to ſettle the ſame; to which : 
95 . replied, that if he found upon inquiry the information he bad 

{| received to be well grounded, he would e aſſiſt bim. , „ 


3 "I 8 ſecond Fi third 3 ho: 3 3 account; « addon, * 
Ui =” 5 > chat Williams informed him, he had i in his poſſeſſion an account of 
= „ the bills and. notes of the plaintiff 8, on Which be could prove 
1 1 uſury againſt Da. Cofta and Bernal, and which. he then produced 
. to him. He Rated, that the plaintiff knew, Williams. had com- 
4 DT.  menced the actions; 3 and that he (May) at firſt thought, plaintiff 
=—_ was the director thereof, until Williams gave him a copy of the de- 
1 1 73 4 5 daration or information ro read; when perceiving a. variety of - 
dier tranſactions between Da Co flo and other perſons, he was then 
= — fatisfied, plaintiff was not likely to have knowledge of ſuch private 
35 affair or to have 385 thing. 10 * with: ſuch action: nevertheleſs | 
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N "Caſes m Chancery. | 


5 wa n 1 was very anxious, that ſuch action mould . 170. 9 
cCatried on; and endeavoured to colle all the ann, and enen Ew FN L "i 
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1 bs Wy firſt 0 3 1 that bs paid * . 
. 3 to Bernal the ſum 19/2124, 1 127. 10d. on taking up ne 
F plaintiff” 8 ſecurities: to that amount, being unable to impeach any „ 
of them, which account was confirmed by the firſt anſwers ok 2: 
5 Bernal and Da Coſta, by. a ſubſequent anſwer be ſtates, that he did 9 
by the directions of Da C and Bernal and at their requeſt pay 5 
to Williams 800. out of the money, which he (May) was to py” "© 0g 'J 
to Da Cota and Bernal for plaintiff's ſecurities, as a compoſi- 4 5 - 1 
tion for ao aQion aQually commenced againſt Da Cy fla and Bernal 9 
for uſury touching ſome of their tranſactions with plaintiff _ 
other perſons. | He gives a deſcription of the perſon of Wi iliams, - e 
but, who he 1 Is, cr where he reſides, or what 3 is become of him, he | 
: ſays, he is unable to ſer forth, He ſays, he afterwards ſaw Williams = 
i come out of a coffee-houſe, and ſpeak to a Mr. Cunningham WL EI. 
6 and i in the end of Auguſt or beginning of September, being a hort c 
time after he had paid Williams the 8000 J. he ſaw Williams and 
Mx. Cunningham in a chaiſe near Stamfurd,, going towards the 
north; and Williams then told him, he came from Northunberland | 
or We PEER org and he (May) has never ſeen or heard of him 
| ſince. He flates, that the ſaid 80007. was actually paid by him - "= 
in caſh or bank notes by different ſums to Williams in Ju, 1 9 „„ 
© guſt, and September, 1794, at Mays then houſe in Surry-Streets— 46 
: but in whoſe preſence the ſame was paid he is unable to ſet Forth = 
5 from his belief or other wiſe: „ he not now recollecking the ſame, e 9 
ang having bad nv Treaſon to induce him to remember. He' be- „ 
= lieves, Da Coſta. and Bernal, or one of them, and Wi Diams had : „ 
5 converſations together reſpeQing plaintiff” 8 ſecurities, and the e 
charge of uſury, and the compromiſe with Wi Iams, but not with 
4 him (May); he having no concern with ſuch compromiſe farther _ | 
* than by paying the 80007. At the time of the delivery of plain- 
_  tiff's ſecurities to him by Da Cofta and Bernal there was a tacit Ty : 
admiſſion by all Parties of uſury reſpeQing the charge brought bkß — 
- "0 lliams. He believes, i in a converſation between him and Bernal K 1 
on the Tubje& of the qui tam actions, he admitted, he had been 1 
155 conſulted « as 9 Counſel by Williams rel] rene ſaid e e 
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| Caſes in chene. 
aid 88 e he did ſay, the beni Oe *. ſever 


plaintiff, he afterwards told Bernal and Da Co Na, that he ſhould be 


able to compromiſe ſaid actions for 8,000. or 9.00“. and that he 
= offered to ſettle with Williams, and to take the plaintiff? 8 ſecurities, 
6 which the plaintiff } had given to Bernal, in payment thereof. He a ; | 
| admits, he did frequently adviſe Bernal to compromiſe faid actions; * 
Hl and believes, he might have aſſured Bernal, he ſpoke to him as his. 5 
8 friend and for bis ſecurity, and to ſerve him ; but ſays, his chief a 1 
view 1 in the buſineſs was to aſſiſt and ſerve the plaintiff.” He admits, Fo 
8 he wrote the letter to Bernal in the bill mentioned; but ſays, ſuch 5 

| letter 1 Was written with the plaintiff” 8 privity and at bis expreſs # 
85 regu, and in his 9 and ith the conſent A Wi Hams. 


Te 


"Thar letter, which the! bil ops to | have ben written in 
Tor FOG: was in the iert words: | 
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8 N « I have been, all day with Mr. 8 401 have vat 3 
. bim into the terms 1 left you yeſterday. Have you ſeen Menges ; "It 
] * and does he conſent? # 6 do on my honour as a friend recom- 1 
5 mend the, ſettlement 3 7 and 1 do f it, knowing i it beſt for vou. 1 3 
ä call on you on Sunday, ang 
7 « A Mr. Ditcher has paid: bis bill. Let 1 me e oe 5 5 5 5 5 550 
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if Williams " fibſtantiated the fucts; and admits, he bed 
. Bernal, from the papers laid before him he thought Do Offs 
8 would be in a dangerous ſituation, and that he did adviſe Bernal 
1 to get rid of bis name 1n ſaid actions by paying a ſum of money 
4 to Mi Mam; - and that he afterwards informed Bernal, he believed 
8 D Cofta had taken illegal intereſt and more commiſfion than de 
Xs ought from the plaintiff | and divers other perſons, \ whoſe names 
5 bad been mentioned 1 in the papers laid before him. He ſays, at 
the requeſt of the plaintiff and Williams, and in order to ſerve the 


By 
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{1 


> „ | between | 


1 


3 
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will arrange the buſineſs. 4 


Da Ca, with the eonſent of the plaintiff and Milliams, that Da 
WO N ſhould pay 4,900 l. to Williams out of the plaintiff” s ſecuri- 
5 gies by vay of compromiſing lad aQions; and it Was Steed 


deute mm Chanteiy, 1 
yy Heroes hy 3 Range EP ie knowledge of the olaintiff did: [ok 1799. | 
_ Williams, that Bernal ſhould: pay Williamt the further fam o 
4.000, out of ſaid ſecurities ; and thereupon it was agreed between ebe lon 5 
Bernal, Da Coſta, and May, with the conſent of the plaintiff; that Mar. 

_ Bernal. ſhould give up to May the plaintiff 8. ſecurities 8 
amount of 19,2124,125. 104. ; and that May ſhould give ſecurity 
200 Bernal for 1 1,212 J. 125. 10 d. and ſhould pay 8000 J. the 
reſidue of the. Gid ſum to Williams;, and he. (May) hath accord- 
ingly paid. the ſame to Williams, and alſo paid 11,2121. 125. 10d. 
40 Bernal by his. bond, dated the-3d of July 1794. He denies, 
_ that the qui tam writs. were iſſued by his directions ; or that te 
attorney, who iſſued them, was employed by him: nor does he „ 4 
know, who was the attorney, who was. firſt employed in ſaid 4 
. buſineſs. Soon after he was informed ſuch actions were com- 
menced he found the plaintiff directed every thing relative thereto, 7 
Ku and paid the expences; and plaintiff, or. Williams with his appro- 
bation, as plaintiff informed him (May), employed Mr. Edwards 
5 to conduct the ſame. He ſays, he never did a ſingle act in the 
| whole affair without the conſent of the plaintiff; and he informed 

Te: the plaintiff of the compromiſe with Williams; to which the 
T plaintiff aſſented. He firſt endeavoured to effect the compromiſe 
With 7 lliams at the plaintiff”s 8 requeſt ; > who was anxious to keep 

the whole affair ſecret, as ſoon as he had given up. the idea of pro- 
+. ceeding in the aQtions ; ; and the plaintiff bound him (May) to a 
ſolemn promiſe neyer to divulge his n name; which he (Mar); moſt 
rigidly, obſerved. 3 
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"The defendants Da Co ola And $620; by their Yor anſwers, 
and depoſitions (a), being examined for May, ſtated, that they 
; had been ſerved with que tam writs at the ſuit of Williams ; and, 
though conſcious of their innocence, they aſſented through May 
to the compromiſe, by giving up each 4, 000 J. of the plaintiff*, "H 
: fecurities : Da Cofta aſſigning his reaſon, that having determined 
to give up buſineſs he wiched to avoid having a charge of that 
ſort brought againſt him; and Bernal alleging May's perſuaſions 
under the profeſſion and appearance of triendihip and a deſire to 
ſerve Wm ſuggeſting his enen that 9 Co ft had taken 


(a) On 5 . to e Bernal s © ines an objeftion was 8 on the part of 
the plaintiff. The Lord Chancellor declared, it could not beevidence.; as it involved the 
queſtion. in the cauſe ; for if the tranſadtion was fair, and May was to pay Bernal, the 

| Plaintiff moſt pay Oy. Ms . 9 e a wiſh t to hear 120 . 
was read de bene . 


. %% WL Bp 8 : | Weg 


3 1599. . legal Fey 8 more . than he EY 3 * 
— pPlaintiff; and that he (Bernal) would in conſequence be affected. 
1 * 3 Bernal gave the ſame account as May of the purchaſe of the two 
= pg obit bonds for 7, 500 J. in September 1794 May upon receiving 
che bonds giving his note for that ſum, and 2 within = 


e wo > execute e nds he 4 e | 


I 85 7 
Ws 


= 9 gene Ge ther et e 8 of Fil 2704 be delivered 
4 the plaintiff? s ſecurities to the amount of 19, 2121. 12s. 16d. 
= to May; who gave him a receipt, promiſing either to return the 
\F : ſiecurities on demand, or within a month to give Bernal his bonds 
and a mortgage for the amount: but about three weeks afterwards - 
it was agreed, chat May ſhould pay to one Mt. Williams 8,000 J. 3 
out of the amount of ſaid ſecurities, and ſhould give ſecurity to 
- Bernal for the reſidue only, viz. 1t, 2120, 125. 10 dl. May ac- 

| cordingly gave Bernal his bond and warrant of attorney, and alſo 5 
a mortgage for ſecuring that ſum; and after the 1ft of Fuly 1794 . 

: and before the 18th of September 1795 he paid Bernal at different 
times the whole of that ſum and alſo the whole of ſald ſum of 
7.500 J. and the farther ſum of 6 37 l. 12 7. 6 d. for intereſt; which * 

ſums make together 19,3500. 54. 44. and the 8000 JL. paid to 
. Williams made 27,3 gol. 51. 44. being the amount of the ſecuri- 
. ties delivered by Bernal to May and of the 7, 500 f., the purchaſe 
. money of the ſaid two þoft obits, and the ſaid intereſt money ; and 1 
: Bernal thereupon delivered up to May his bonds and warrants | 
= and mortgage ; and Bernal ſays, he has not now any demand 
= whatever upon the plaintiff or on May on account of any money = 
| adyanced by. * . to the OW: 
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; 5 Do Cofa Gan POL BY had 8 & F "LM two 8 amount- 
5 ing together, as near as he can recollect, to about 1 Fool. for two 
inſtalments on account of his debt ; and May with certain other bo 
perſons as his ſureties have lately executed another bond for 

the remainder ; 3 which now remains 0 to him. Yo. | 


E a . er, a was. — in e ions, 
þ Mr upon this account of the tranſaction with Williams d : 
by the plaintiff, depoſed, that he does not know the plaintiff, but 
that he knows May; that upon the 6th of May 1794 the defend- 
ant 1 and one T bomas Williams {Both * whom until that time 
; 7 „ . „ TY 5 . 


4 . 


— in u cheers: . 
were ee 0 tue deponent) called at "his: . a * 
| May in the preſence and hearing of Williams, then told the 8 


1 nent; that his (Mays) name was Blake, and that he was tecom- 


ended to the deponent by a/gentletnan bf che Temple, whom he 
named and May in the preſenee and hearing of Williams then 


gave directions to the deponent as an attorney to commence four 
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ſeveral actions at law in the name of the ſaid Thomas Williams, 175 


two againſt Da Coſta and two againſt. Bernal, upon the Statute of 


ury; and May aſſigning as a reaſon for dire ing two actions | 


againſt each of them, that each had committed offences againſt 
| the Statute in Middleſex and in London; and immediately Wer 


May had given ſuch inſtructions the deponent obſerved, that i it | 


Would be neceffary to inform him of the reſidence and occupation 


in life of William:; whereupon they or one of them told him, 
Williams had lived at Briflol; but was come to London for the pur- 


poſe of bringing ſaid actions; and was then reſiding at the Golden 
. Groſs Inn; and the deponent underftanding, that Williams had 


not then any ſettled place of reſidence at Briſtol, adviſed him to 


take a regular, ſettled, lodging, ſo that the deponent might give 
the ſame as his ſettled place of abode, in caſe he ſhould be called 


ofe, and that he might know 


upon by order of Courtfor that pur 
where to ſend: to him; and ” 


conſequence thereof Williams ſoon 


afterwards took 'a lodging i in the Adelphi. In conſequence of ſuch 


direQions the feponent did on the 6th of May 1794 ſue out two 


: bills of Midale, 7M in the name of Williams, one againſt Da Cofta, 
the other againſt Bernal; and on the 10th he ſued out two other 


bills of Middleſex. The writs were ſerved on Da c 


2 on the 5 


igth of May and on Bernal on the 21ſt. The deponent was 
ſerved with a Judge's ſummons to ſtate the reſidence and occupa- - 


tion of Williams ;- which he accordingly did. On the gth of 
Fuly 1794 be took out and ſerved upon. the attornies of the de- 
fendants rules for time to declare; and on the 1oth Vi lliams called 
upon him; and told him, he was not to proceed any farther in 


ſaid actions by reaſon, that ſuch actions had been ſettled or com- 
promiſed to.the fatisfaQtion. of his friend; and the deponent ſoon | 


afterwards underſtood and believes, ſaid actions were ſettled or 
compromiſed by means of Da Ca and Bernal delivering up to 
May ſome ſecurities of che plaintiff's to the, amount of 8000 J. 
The deponent never ſaw May on the ſubject of the actions fave. 


75 * 51 


on ES ſaid 6th of "Mo: z and though * nr” ſuch directions fo 10s; 


the 


Ee Caſes in Thancefy KW 
6 1799. "the 8 Ab looked on Williams: as hie ir in the 
actions, and-accordingly made Williams debtor to bim in his day- 
book with reſpe& to the coſts. On the ſaid "6th of May the 
= ets deponent received 51. 5 . towards payment as attorney in ſaid 
”  aQions; which ſum to the beſt of his recollection and belief he ſa 
_ = received of 5 ; W be then made hs! ©; Wa yy in 5 


REECE, 6h May: 1794, Thomas Wi th lame 7. + Received of Me, 
. Blake and bi on account t 1. J e 
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"On the 16th of * May hs Teponent OTF the farther Go a 
| 6: be. of Wi lliams towards farther PArment. of his bill ; 3. 1 he . 


N then made the following entry: ad Wo ol i; 


y 20 * 8 * 
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_ . 16th. May. 1794 Williams 9. . 0 Brat ai Dao ofa. 
| . Received of Mr. Williams to give retainers. to Counſel,” and 
LEE >: neue ou +, wo; "ma; and 1 2 * e e 


The Laid two 1 of 3 40 . 460 "Ip are 8 hi _ 
3 n ee ever received towards his demand as er in + Gd 
| en ang; 4450 $695 Kill remains due to him. | I at 


b., 
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. 5 | The i original writs were «produced by Edwards. „„ 


. „Frem abe ee upon e 'Conviifon' Wop bankruptcy 
3 alien May in 1798, which was afterwards ſuperſeded, as hav- 

Ang been ſued out by fraud, it appeared, that Bernal proved a debt 
of about 28,000. under the Commiſſion; and May upon his ex- . 
amination ſtated, that he was indebted to aut at the time of his 
Y bankruptey about that ſum. Bernal and his partner De Hilda v were 
5 the Oy under that e CCTV 
. The nie note, "hae Wick 1 note for 2.630 U was oF by 
. the plaintiff to Da Coſta, was produced, cancelled. Upon inſpec- 

tion of the note, and from the letters between the plaintiff and 

5 . Ya, it was contended for che plaintiff to have been originally 
1 only; and the calculation of intereſt on the face of the 

5 5 note NY to 15 for that um Da Co 2 was s indicted for a 
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e 107 the e eg zned by _ and 9 2 « Norfolk 
5 Street agth Abril 1794, Which was the fame date as that of the 


5 


9 2 7% * is for e and i in full | for commiſſions to this 19 
0 Theſe.» were 4 en e 40 this als.” 5 ws pro- 
portion of the argument was. occupied by a minute inveſtigation ef 
tttce anſwers and ſchedules; upon which the plaintiff contended, 
_ © "the fraud and combination of the defendants manifeſtly appeared. 
_ The tranſactions with reſpect to the two 5H obit bonds upon the 
| © Ives of Mrs. Stevenſon and Mrs. Farquharſon | in particular were 
0 much canvaſſed, as well with regard to the terms, upon which they 
_ were purchaſed from Bernal by May, compared with thoſe he 
. afterwards obtained from the plaintiff in conſideration of that pur- 
cChaſe, as upon the original conſideration paid by Bernal; who, 
though by his firſt anſwer he admitted, that the plaintiff on the 
th of June 179 3 paid him the intereſt upon the bond for 97407. 
and 3cool. in part payment of that bond, which was alſo ex- 
_ -prefalyMated in a letter from him to the plaintiff, by his ſubſe- 
quent anſwer repreſented the 3000]. written off that bond to have 
been the conſideration of the bond of the õth of 'Fuly. In oppo- 


for Mrs. Farguburſon. pg obit; and it was contended upon theſe 
i e that there was the ee reaſon; W the 


| was att 
who had been one of the Counſel for the proſecution, ſtated, that in confequence of a vari- 
- nance in one of the counts they wels obliged to reſort to the general eount. May was the 
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Tollsteral ſecurity. hartor, not, being confidered competent, was not produced. The 
Court (Mr. Mainwaring) ſtated to the jury, that, though very conſiderable ſuſpicion hung 
4 upon the tran ſaction, the man muſt be tried by the evidence. The jury however pauſed 


conſiderable time, before they.reluQuntly found * you. Da * applied for +097 
. * the indiment ; which was refuſed, 


wot 
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A ; 4 ene of en {ep by bir as * ee conlideration. 


. « Received of To Wharton Ela. + tre anc one ie 
8 . by note payable at twelve months with intereſt; which 8 


5 . to this on the part of the plaintiff was produced Da Cas 
receipt, dated the ad of July 1793, for 3000l. as the conſideration 


Bed to give a colour to this, as an acquittal upon the merits: but Mr, Raine, 


8 Principal witneſs, loaded with much. ſuſpicion, particularly apon that tranſaQion, being Aa | 


. | 
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of goool. ſtated to have been written off the bond for. 9740lʃ. upon 
_ ihe 7th of June could not poſſibly be the conſideration of the bond 
upon the life of Mrs. Farqubanſon; which had no exiſtence till the 
Sth of July. On the part of Bernal it was attempted to recontile 
it by ſuppoſing an inaccuracy in the anſwer, and that by the letter 
he did not allude to a payment in caſh, but 25 an een for 
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Court, or otherwiſe:undey the protection of the law. 


Even as to intailed property he is to a certain degree 1 in a Gtuation, 
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EY plaid bd not the credit, to Which he was entitled; 4 5% 3605 45 YN 
ia which the Lord Chancellor concurred; obſerving, that the ſum 


It was farther Ceuett d for the plain that one 69 2 Da'Cy ter * 
receipts being now admitted to be falſe, the other, which was alſo 
produced, dated the 27th of May 1793, for 3000. as the con- 
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5 The Lord Cnanenrion, 3 during the argument, chat 2 
"it appeared by May's s bern ſtatement, that 57000 l. of the payments 
| Rated to have b been. paid FT bim for the Plaintiff 8. wis paid after the 5 


The arguments upon \ the general pr ni A 1% this g 


2 "N oi 'y EY Mr. PTA ” „ Steele, Mr. Romil 3 Me. 7 
Raine, for the plaintiff. —The plaintiff cannot be ſtated. as a man of : 
weak underſtanding, or a minor. But it is the conſtant practice of : 

Courts of Equity to conſider perſons in this ſituation as under their 
protection in a certain degree, though they may have attained that 
gage, when they are no longer to be conſidered as wards of the 
The reaſon 
is not only grounds of public policy, but that perſons in ſuch a 
f ttuation do not deal upon equal terms; for concealment fram their 
1 friends and relations, and all thoſe, who. are likely to give. the beſt i 
advice, is eſſentially neceſſary in ſuch tranſactions... The ral . 
quence is, ſuch a perſon 1 is not in the fame ſituation as a young 
man preciſely of the ſame age, but wholly independent of relations. | 
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This caſe "My al TM different. OY my A POP | which . 1 
in each of the caſes of this kind the Court has thought fit to in- 

terpoſe. Whether the manner of dealing, or the ſituation; of 

the plaintiff, or the ſubject matter of the contract, or the relation 

between the parties, be conſidered, in all theſe different views this 

caſe will be found to be compoſed of all of theſe ingredients, each 

of which ſeparately the Court has always conſidered a ſufficient 75 

ground for interpoſing. The three defendants May, Bernal, ang 

Da Ha endeayour to diſtinguiſn themſelves from each other. 

| That is impoſſible upon the whole caſe; and they muſt now be 

taken, when all the circumſtances are conſidered as one. Bernal 
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88 concerned in money wank ions," Thee b. he is a ee 0 
he ſtates, that of theſe tranſactions, of which the bill ſeeks an ac- | 
count, though be entered into them in the character of a mer- 
chant, he has no books of any deſcription, in which there is or can 

| be traced any entry of any one tranſaQtion between him and 
che plaintiff, When thoſe tranſaQtions are conſidered, that there 
muſt have been entries in Bernal's books muſt be evident. They 
are bill tranſactions. Bills were lodged with him by the agent of 
the plaintiff, his name upon them; all payable at future times. 
There muſt have been bill books, bankers books, entries of drafts, 
calculations of intereſt, in all the ways, in which ſuch tranſadtions 
are entered i in the books of Mr. Bernal, a merchant. But how-w- 
ever ineredible and improbable | it is, if, becauſe he ſays, he never 
made any entry of any of theſe tranſactions, that muſt be believed, iy 
the whole conſequence is, that if he was the moſt upright mer= 
chant in London, it muſt be his misfortune, that he is in that ſitua» - 
tion; for this and every Court of Juſtice has a right to expect, that 


of ſuch tranſaQions.. It is meident to his ſituation. It is part of 
bis obligation as a merchant; and the Court can have no faith in 
His tranſactions upon ſuch a ſtatement, that, though he is a mer- 
chant, and keeps bocks with other people, he has no entry of theſe 
tranfactions. I deſire no better evidence of fraud. If the cauſe 


-ſiood "ale ns as that Mos, it 18 _= impoſſible he could 
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he had ſettled accounts, and delivered up vouchers. Vouchers 
perform the office of verifying accounts and entries in merchants 
books: but they are not accounts or entries: and though ĩt ĩs per- 
feckly true, that a merchant may have delivered up vouchers, that 
in no excuſe for not having at any time made any efitry of theſe 
enormous money tranſactions. If he had delivered uß vouchers, 


tit does not follow, that he was not obliged: to produce the books. 
Quan better evidence of fraud be offered? If he did enter theſe 


tranſactions, he knows, the production of the books would ſpeci- 


flically fix the fraud upon him; and if he did not, there can be 
but one reaſon; that bis was practiſing the fraud, with which be 


is charged. If any caſe could exiſt of. omitting entries, leaſt of all 
. ought he ta have done ſo in this caſe; for he was not dealing with 


_ a' merchant; who might have books to ſupply the want of entries 


in his books. or to check them: but be was dealing with a perſon, 


from whom the Court would not expect books, with a perſon, 
Who, he knew, could have no check. He ſays he never in theſe 
ſix years ſaw the plaintiff: but once at a caffee · houſe; the whole 
of bis tranſactions with the plaintiff were carried on through Da. 
Ca. Was it fit, that Bernal, knowing, he was tranſacting with 
an agent of the plaintiff, not perſonally with him, was to furniſh 
him with no means of checking his agent? Was he to permit 
Da Cofta:to become the ſharer and partner, as he was in many in- 
ſctances, with him, and to make no entry? Was he to become a 
ttruſtee for Da Ca, Wharton' s agent, and to be able to give no 
account, but generally to ſtate, that whenever he had paper from 
Wharton, he gave value to Da CH his agent? Da Caſta ſtates 


himſelf to be a: very old money broker in London, and to have 


| been emplbyed in this way. He. alſo has no books. He could 8 
hardly be ignorant, that Bernal kept no books: then it was the 


more incumbent on him. Therefore che plaintiff can get no ac- 


count either from his own agent, to whom he paid a commiſſion, 
or from the perſon, 


action between the plaintiff and, Bernal. was in 1769. Mrs. Whar- : 
ton then was above ninety-two3. the plaintiff twenty-two, at moſt, 
There was no other contingency, upon which. that obligation cauld 


Fail but the plaintiff g not ſurviving Mrs. Wharton. Conſider. the 
nature of that contingency. It was an event, againſt, which ; an in- 
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the comigeney is inſerted; or not, it is the ſame thing. It is the 
viſk che creditor always neceſſarily runs: the fund for payment 
1 depending upon the debtor's ſurviving, ' Tf that was a reaſonable 
Sargain f in 1789, Wat was it in 1 7912 She died in September 
1791. Thelaft bond was given only five months before her death; 
and all theſe bonds were upon the fame terms, for double the "mY 
received. Upon the ſame ground it might be contended to de 
5 reaſonable, 25 _— had Sarnia in ertremio. 


e 8 were due ſi bs alter Mrs, Ip bur lun s death. 
| Bernal then calls upon the plaintiff: but ſo far from expecting to 


8 be paid he advances other money, and takes other ſecurities. All, 


that can be alleged for him, is, that after her death the ne 
took up thoſe 5ſt obitt, and in July x5 7 92 gave an abſolute bond for 
1 9,7400. payable at the end of one year from that time. Before that 
new bond became due, Bernal flates, that he had ſupplied the plain - 
tiff with 3,00 more, for which he takes a foft obit upon the death 
of Mrs, Stevenſon. Theſe two dates, vis, the tranſaction of that 
foft obit, and the date of that bond ſubſtituted for the former pot - 
7 obitte, are material to ſhew the plaintiff's ſituation, and the impoſſi- 

bility, that Bernal could expect payment; for only ſeven days before 


3,000. and taken a 2 obit. Can he then ſlate himſelf to know, 


"and he was at liberty to pay or conteſt it, as he thought proper? 
At did not reſt there. Plaintiff was not in a condition to pay the 


more upon the death of Mrs. Farqubarſon ; which is the ſubſequent 
 rranſaQion, upon which May dealt with Bernal, Theſe tranſac- 
_ tions ſhew the ſame ſtate of diſtreſs, that gave riſe to theſe unfortu- 
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the bond for 9,740). was due he had furniſhed the plaintiff with 


the plaintiff was in a ſituation to pay that bond of 9,700 U that 
the was A free agent; that chat bond did not become due for a year, 


bond for 9, 700 l. the week after; and when that bond became 
due Bernal makes a new contract, and writes off 27000. from the 
bond of 9,700 J., and takes another oft obit bond for 6,000. - 


nate means of raiſing money, and made the plaintiff the prey of 
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'Neatagem, upon which, if one could forget the indignation ſuch. 
a ſcene excites, one ſfiould pity the folly and weakneſs of ſuppoſing, 


: Wugaror 


* . hat ſuch a contemptible artifice could ſhut out an inquiry. Ber- 5 
q 2... nal's ſecurities might be queſtioned ;. and ſo might. Da 'Co ofta' 2 
= Irma difficult to ſoreen them: but if they could hand over 3 
. ſecurities to another perſon, and could produce a written authority 


' from the plaintiff, deſiring that third perſon. to interfere, it was 
| intended, that perſon ſhould ſtand in this Court as a purchaſer, __ 
there ſhould be a univerſal deſtruction of all vouchers, and Berna! 
then ſhould tell the Court he has no demand. May ſtates, that be 
* interpoſed not only in his profeſſional character, but he adds the 
=. - Aimulus of private friendthip, to Bernal, according to his ſtatement — 
= upon honor in his letter, to the plaintiff, according to his ſtatement | 
upon oath. What is the effect of this as to the plaintiff? He is 

in juſt the ſame ſituation. The effect i is only, that Bernal and i 
Da Coſta pay 4000 l. each to Williams. May muſt have been a . 
JM ; BE: very monied man, if this was ſo; if he could pay at that time 
. Williame, of whom he gives no account; and he had 2 
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. 0 much money, and ſo many bank notes, that he can give no ac- A | 
_— count, how he paid that ſum, though ſo recently afterwards called 1 


upon to ſtate, how he paid that ſum of 8000 J. to aperſon, of whom 
he knows nothing, who ſtumbled upon him by accident among the 2 
3 many practiſing Barriſters in this town. He denies, that he bad | 
—_  ” a. thing to do with the aQions, that he knew the attorney em- 
—_ Ployed, in his firſt auſwers. At length he admits, Edwards was 3 
= attorney; Which enabled the plaintiff to have recourſe to bim, ; 

and 'to develope this e . aud completely . 
. the anſrycrs, - 2 4 
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= 5 10 theſes ET a 1% in 1155 anſwer fr ent intended bepest 2 
| rw to the plaintifl. There is as little benefit to him as in the other 


tranſaQtions, where May purchaſed the þ off obits,-1 in which he in- 
„ | creaſes the debt above 40001. more than he had. contrafted to 
Pay. If he had acted in tue character of a fair and honeſt adviſer, 
= + HE; would not have ſuffered the plaintiff to pay a farthing of thoſe 
3 b | . demands without inveſtigation. If the reduction of the 80001. 4 
L AVpon the ſettlement with Bernal had been obtained for plaintiff's | 
= | benefit, May would have- had ſomething to have Rated, But "= 
g | 10 * for him 135 Nats e but that he placed plaigtiff | 
1 e | 5 r 
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a0 Aae he Tait fitnation ; only putting a cover over * 
tranfackions. Tour Fordſhip has the beſt evidence of the nature 
of their tranſactions. May then Was adviſing his friend 
bann to come "to this ſettlement, where he had fuch complete 
evidence of the impoſition practifed upon him. The plaintiff had 
not to bring actions for uſury. The advice ought to have been 
fle a bill; and have an account taken.“ But May ſtates, that 
he gave this advice; the conſequence of which is making plaintiff 


debtor to him in theme lags TIO: . . hrs ve "come 
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the benefit, which May profeſſes to give plaintiff, is ſhewn' by his 


taking a bond for 6000 J. payable by inſtalments, and another 
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bond for 60007. payable upon the death of Mrs. . Stevenſon, | 


With intereſt at 31 fer cent. in the meantime. He makes the debt 
abſolute inftead of contingerit. - The gain upon that tranſaction 


is 450. He ſays, he had thoſe bonds valued.” Suppoſe; that 


was ſo, then he makes a profit of nearly e. Oe” 5 ; which 


however i 18 Rage IHE true: ee 


* 


As to Da I "he 


the plaintiff upon 29th April 1794: Wharton alone ſettling | the 
accbunt with Da 'Cofta, unattended,” unaſſiſted, by any perſon, by 


any man of buſineſs; and Da C claims the benefit of that 
ſettlement, as if he had pleaded it?! The ſettled account remains. 


4 1 F it was properly ſettled, there would be two parts. The vou- 


chers, which verify it, may be delivered up: but where is this ac- 
count; and where are Da Cofta's books, containing the entries, 


from which it was made out ? Can ſuch a ſettlement ſtand Da 


Rants upon: ds eleven of accounts ah 


iCofta, the agent of Wharton in all his money tranſactions, in all his 
| iranſaQtions with Bernal preparing the ſecurities, and a ſharer 


in ſome of thoſe tranſactions? Is that to preclude him from giving 
an account to bis principal, and to enable him to claim ſecurities 
for the benefit of himſelf, and of him alone? But one voucher 


5 remains, that is utterly inconfiftent with that account: that is the 3 


receipt from Da Cofta dated on that very day, 29th April 1794, 


for 21001, in full for balance to'that day and commiſſions. That 
| Important paper aſcertains two facts: Iſt, That Da Cofta received: , 
| ot only intereſt upon theſe money tranſaQions, diſcounting bills, 
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ſirmagem, upon which, if one could forget the indignation ſuch. 
a ſcene excites, one ſliould pity the folly and weakneſs of 3 
that ſuch a contemptible artifice could ſhut out an inquiry. Ber- 
nal's ſecurities might be queſtioned; and ſo. might Da 775 ofta' 8. 
It was difficult to ſereen them: but if they could hand over tbeit 
DR ſecurities to another perſon, and could produce a written authority. 
from the plaintiff, deſiring that third perſon. to interfere, it was 
5 intended, that perſon ſhould ſtand in this Court as a purchaſer, — 
=_ _Þ thee ſhould be a univerſal deſtruction of all vouchers, and. Bernal 
”' . then ſhould tell the Court he has no demand. May ſtates, that be 
= interpoſed not only in his profeſſional character, but he adds the 
— fimulus of private friendſhip, to Bernal, according to his ſtatement 

upon honor i in his letter, to the plaintiff, according to his ſtatement _ 4 

upon oath. What is the effect of this as to the plaintiff? He is 3 

in juſt the ſame ſituation. The effect is only, that Bernal and 
ao % pay 4000 l. each to Williams, May muſt have been a 
E 1 very monied man, if this was ſo; if he could pay at that time 
— Zool. to Williams, of whom he gives. no account; and he had 1 
1 ſo much money, and ſo many bank notes, that he can give no ac- 
cCougt, how he paid that ſum, though 1o recently afterwards called 
3 upon to fate, how he paid that ſum of 8000 J. to a perſon, of whom. 
he knows nothing, who ſtumbled upon him by accident among the 
many practiſing Barriſters i in this town, He denies, that he bad 3 
any thing to do with the actions, that he knew the attorney em- 
ployed, in his firſt auſwers. | At Tength he admits, Edwards was 
che attorney ; 3 which enabled the plaintiff to have recourſe to bim, | 
and to develope this Ne ered proceeding, » and enn, ; 
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10 the plaintiff. There is as little benefit | to him as in the other ; 
©, tranſactions, where May purchaſed the 5 Ht obits,-in which he in- i 
$i creaſes the debt. above 4000. more than he had contracted to 
| 5 pay. If he had acted i in tae charaQer of a fait and honeſt adviſer, I 
he, would not have ſuffered the plaintiff to pay a farthing of thoſe 
demands without inveſtigation. If the reduction of the 80001. 
upon the ſettlement with Bernal had been obtained for Plaintiff's 's 
benefit, May would have had ſomething to have ſtated. But * 
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40 e FP Ride ſituation; only putting a cover over theſe. 
-tranfa&ions, ' Your” Pordſhip has the beſt evidence of the nature 


of their tranſactions. May then was adviſing his friend N 
Wharton to come to this ſettlemetit, where he had ſuch ee 


evidence of the impoſition praftifed upon him. The plaintiff had 


not to bring actions for uſury. The advice ought to have been 
file a bill; and have an account taken.“ But May ſtates, that 
he gave this advice; the conſequence-of which is making plaintiff 
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taking a bond for 60007. payable by inſtalments, and another 
bond for 60007, payable upon the death of Mrs. A. Stevenſon, 
With intereſt at 31 per cent. in the meantime. He makes the debt 


| abſolute inftead of contingenit. The gain upon that tranſaction 
is 4500). He fays, he had thoſe bonds valued. Suppoſe; that 


was ſo, then be makes a profit of nearly _ MN it; which 
however i. 15 not old true eſtimation. 1 


. to Do Cote, | N Rands' upon't F 


the plaintiff upon 29th April 1794: "Wharton alone fettling the 


-acconnt with Da Cya, unattended; unaſſiſted, by any perſon, by 


: any man of buſineſs; and Da Cota claims the benefit of that 
ſettlement, as if he had pleaded it? The ſettled account remains. 


7 1＋ it was properly ſettled, there would be two parts. The vou- 
chers, which verify i it, may be delivered up: but where is this ac- 
count; and where are Da C Mals books, containing the entries, 
rom Which it was made out? Can fuch a ſettlement ftand ? Da 


the Elmer of accounts ih 


iCo ofta, the agent of Wharton in all his money tranſactions, in all his 8 
tranſactions with Bernal preparing the ſecurities, and a ſharer 


in ſome of thoſe tranſactions? Is that to preclude him from giving . 


an account to bis principal, and to enable him to claim ſecurities 
For the beneßt of himſelf, and of him alone? But, -one voucher 


5 remains, that is utterly inconfiftent with that account; that is the 


receipt from Da Coſta dated on that very day, 29th April 1794, 


for 2100“. in full for balance to that day aud commiſſions. That 


: important paper aſcertains two facts: 1ſt, That Da Cya received! 


_ IP intereſt 


on theſe money tranſaQions, diſcounting bills, 
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give an account of | thoſe commiſſions, that Da..Cofta's anſwers are 
_ #ramed as they are. He alſo admits, that he charged plaintiff with - 
inſurance, but that he put chat in his pocket, taking the riſk upon 
himſelf. Beſides, that paper aſtertains, that that ſum of 210%. 
1 was upon that day the balance of that ſettlement, if theplaintiff could 


be bound by it. It is remarkable, that among Bernal's ſecurities 
obligations appear, for which Bernal does not pretend that he paid 


A2 ny conſideration, but that they were taken in his name for the 
benefit of Da Co 72 who was the agent of Wharton, upon his 
telling him, that he had given up notes of Wharton's as the con- 
 ſideration. He ſtates mo reaſon for. this tranſaction. It is __ 


| therefore, that all theſe defendants are combining to get as many 


ſecurities as they can from this young man, and to make the trauſ- 


| ackions inexplicable by confounding the ſecurities, paſſing them 
from hand to hand, and multiplying them, ſo as to make inveſti- 


gation very difficult. Add to this the ſituation of Mbarton, juſt of 


gage, que of thoſe young men, to protect whom againſt depreda- 
tions of this ſort is always the objeQ of this Court and part of the 
public policy of this country, and Will be ſo. as long as it will be 
an Abject to take perſons of conſideration out of the hands of 


Wü 0 feed tee for a a time at the pair ver ruin. 


* 


Taro: 45055 8 come - into; | diſcuſſion not. a wat while ago. 5 
The firſt is Vaug bun v. Loyd: before Lord Thurlow {a); who was 
of opinion, that a variety of deeds aud ſettled accounts obtained 
from the plaintiff ſhould not be permitted to ſtand, but that de- 
a fendant ſhould be put to prove the whole demand. Plaintiff had 

conſiderable property, but involved, and ſubject as to part of it to | 
: a life intereſt, which made his income conſiderably ſhort of. the 


annual amount of the eſtate he poſſeſſed; and he was a man living 
in. the country, not much 1 in the habits. of buſineſs, and rather A 


weak man. He was involved with Led to a conſiderable 
amount. The ſums paid by Lloyd for Tome in the original. tran(- 


aQion were paid to relieve him from incumbrances parily by mort- 
gage, partly by debts upon bond, judgment, Oc, upon which exe- 
cutions were taken out. The defendant, who. was an attorney. at 


4 22 eftry, undertook to aſſiſt him. He made advances for the ule 
of the 1 unqueſtionably to a conſiderable amount. Mr. 


<4 i” 4 1 * 
* N 5 * ; '4 
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creaſed bis difeutrics; Lord 


a 70 father-in-law, ds a man WW} forte: its TY hat 
mote ſome, advances. - Lloyd took upon himſelf that part of the 
_ Property of Forvel, which had been advanced by his means to 
 Faughan, and then he farther aſſiſted him, till he got ſecurity to 


the amount, of 38,0 0. The: bill: charged fraudulent accounts, = 


. general releaſes improperly obtained, und [prayed a Seel ae. 


count s and that the ſecurities ſhould ſtand only for the balance. 
The defendant- put in four anſwers; ſtating a mortgage for 1 8 


20,990 lin 4769, Fhe conſideration was ſeveral ſums of money 


advanced from time to time. He ſtated ſeveral accounts ſettled - 

from time to time upon che fobting of that mortgage tranſaQion, 

and intereſt calculated upon it. He had received part of the rents 
2 and accounted for them; and he inſiſted upon the benefit of theſe HEE 
ſiettled accounts. Upon the evidente it appeared, that ſeveral ſums 


of money were charged improperly - upon plaintiff, and that he 


1 had not oredit for other ſums, and the enen Tat der were im · 7 
PR Ay ö and the een Wang in the a 1 


r 


n ein of psd [he 
account and ſecurities could! not ſand.” It was infilted; there ſhould 


de s decres to ſurcharge and falify. That was difficult from the 
nature of the caſe: but Lord Thur 

Action was: ſo far impeached, that that was not the relief he dügh abs 

to give. He relied upon Pidubct v. Brown (a); where its ad 


chat it wasdecreed by the Lord Chancellor, that upon producing a 
dond or mortgage this Prim Facie is a good evidence of a debt; 


but that wherever there are manifeſt ſigns of fraud in the obligee, 
De in ſuch caſe he ought to. be put to the proof of actual __ 
ment and though he may kappen thereby to loſe ſome part = 
. the money really due to him for want of being able to make ſuf- 
| - "ficient proof, this is but a jut puniſhment of him for the fraud, 
of which he plainly. appears to have been guilty, and will be 3 £2 
6: proper * to others from E che like G9. CREE 


2. 


"tid Thurlow Bid. hi Was «re ak of Thad.” te produced . 


* mortgage and bonds for the fubſequent balances, If there was 


nothing toimpeach them, primd facie: they were good evidence 


5 of the debt: but fraud was WS. upon them; ** * g : ; 


: I 
Fas x "na vid; bs 44 * A'S of * 46 * 
Fo 158 r 8 3 5 6 


© 37. . 288. i ; iy tr a rue 7 
* Attorney an, this hook ach Lord gau, gore in his enen. 5 
_— . 


. 


ro was: of opinion, the vol 5 


= 8 ” tou hich: PE ca ſecurities, ities, were not as and "Winn * a. 
* — brought within Pidgoct v. Brownq: for when a man is proved I 
Wee ve 5 
. guilty of fraud in a tranſaction, I have a right to ſay, that recen 
3 is | May. or ſecurity. ſhall not operate againſt the party, becaule to a certain 
eestent its, clearly fraudulent; therefore. the party guilty of the 
= - . fraud ſhall be compelled to prove What he has advanced and the . 
4 5 ves conſideration: it being olear he did not advance” the whole. . 
=. pe reſult was that inſtead of . 33,0007. the greateſt part of the 
_ deht was, wiped. off, Several ſums, which he pretended to have A 
Paid, were not paid; and he received vaſt ſums for timber. 5 
T There is reaſon to believe the defendant loſt money by it. He 
YE unfortunately had aid, as theſe defendants ſay, that all vouchers _ 
were delivered upz and he probably ſubmitted to loſe the money * 
. rather than produce the vouchers. He ſuffered in-conſeq nce of F 
: his having taken an unfair advantage; and the Court proceeded = 
5 upon the idea, that AY aw, my: * 1 not een an of 2 
=. 8 "1 the ſecurities SIS IO I x 2 5 8 7; 55 PEN 7 3 58 
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5 1 of the accounts WES bai age yo enter, to the ac- 5 
ö counts in this caſe, as far as they go for as te a. great. deal there 
is no account at all. This plaintiff had delivered. himſelf. over-to 
May, and Da Coſta. . They managed him as they plea ſed, and made 
1 him execute any inſtruments they. required; and Da Cota has 
= made him execute iaſtruments prepared by bimſelf, and in ſome 
= of pps be bad the ſole * in others an e Sith 
of TR. oy ; de al theſe ad He. relation My aka" 3 Co 1 77 
2 Bp . in to the plaintiff, the knowledge of Bernal, not only of the plain- 5 
3 8 98 18 tiff s expectations and ſituation, but that he Was dealing with an 
q SE: | avowed: agent, his own friend, with whom he. was dealing! in all 
1 „ mercantile Ife, without more detail of the circumſtances, upon 3 
2 i" . 5 each of theſe grounds, the plaintiff. has a clear title to relief; but 
1 . 85 upon all of them, this is a caſe, in compariſon with” Which 
5 . . other caſe i is Wightz the features of fraud are ſo pregnant, e 
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* n 4a) The decree direfed an account: = al . 8 8 between the . 
4 "7 . ul and the defendant, the parties to be examined vpon interrogatories and to produce upon 
n oalh all 'bodks; papers, Oe z and it was ordered, that the mortgage io he pleadings men- 

2 1 ____ _ tioned do fand as a ſecurity for what _ be daes 2 40, ks. aaa, * the — | 
= OTE . of ihe account, 5 | 
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Cin in „ chanenz. 1 855 4 YL 


5 ende and conſpiracy are ſo marked, that it is impoſſible it 1295. 
| carr eſcape the attention of the Court, that no caſe can be found, ye re. 
in which there has been ſuch various and complicated fraud as in . 
tie The Court ſeeing, that effect would be given to theſe con- 
- trivances; if the Court does not give the relief we deſire, vis. that 
none of thefe ſecurities hall ſtand as proof of debt, will adopt 5 
Por Talbar's rule. it would be monſtrous to conſider theſe ſecu- 
- rities as proof of debt. The Court will expect, that the defend- 
.  antsſhall give an account of the conſiderations paid for theſe ſe- 
cCurities, and ſhall not 'thelter themſelves by contriving to give up 
| heir vouchers. If the defendants have put themſetves into any 
Z : difficulty by the deſtruction of thoſe ſecurities, they are difficulties 
of their own raiſing, produced by their oon fraud and they - " 
> ought'to de the ſufferers, The plaintiff is therefore entitled to 
| cherelief prayed; As to any act of 3 all that has been 
done under equal trand and decep Tour Lordſhip will find, 8 
. that down to the time of filing the Edt and long after the ame i 
_ fraud was pradtiſed. Therefore nothing done, before the bill was 


fed by plaintiff, can | poſſibly give any different effect t to . trad £ 
* thas if 0 the evi 1,0 an 
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Me Mente 5 Mr. V. F onblanque 5. the Deda May ay 3 "4 

i The Solicitor General, Mr: Richards, and Mr. Sutton for Da CD > od 

5 Mr. Graham and Mr. Hart for Bernal. There is no caſe even 

charging defendants as conſpirators, where the anſwer of one has 

been read againſt che others. Whether in a charge againft three 

What one ſays (hall affect the others muſt depend upon the proof 
of their connection. But there never was a caſe, where ſuch evi- 

: dence was uſed; where the evidence of what one defendant ſays | 

. is to affect another, to ſhew, that they. were cbnnected 1 1 5 

5 Thee ſecurities were given, when Mr. Wharton was at lealt of the 

age of 283 when he was in poſſeſſion of a large fortune,” after 

Mrs. Wharton? s death, beſides his paternal eſtate, 26d when there 0 

is no doubt at all introduced into the cauſe, ' that all the evidences | 1 

and vouchers were at Wharton's deſire deſtroyed. I do not diſpute, 

5 that this Court always ſhews attention to expectants; that is, to. 

_ young ; men having no fortune, but having expeQations from rela- 
tions and other perſons, but I deny, that your Lordſhip as before 

you an expeQant in the ſenſe this Court conſiders that Word. He 

Bon Son married tome ns ; «ad was at leaſt 27. i a man at 
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4 5 "hath ce: 
BR |= the. tranſaQions/of the world muſt be very 


—_— that word. 


©. endeavour: to impeac 


Cite 10 — 2 = 


of e is not of age ſufficledt 19 bind wel * , 
changed from 


what they. have, been hicherto. It is true, he bad ſome additional 


 expeRanons. „His mother probably Haſs tone Joivruge; 0 4 


ſomething. alſo was to fall to Him from 
That does not make a man an expedtant l in "whe © 0 this Cone 


All that was driven away in Lord Chefterfield Ns. 


Juen by the conſideration, that Mr. 
ation of a very large ICY was himſelf in poſſeſſion of a very 
Coſiderable Fortune. The only cireumſtance qiſtinguiſhing ba 
_ caſe from this is, © that Ny D100 ＋ N arlborough was not 0 
© years « of age. All the Judges there, and there never were more 
1 
nally, it was impoſpble to give relief upon the ſimple ground, that 
be might: have made a better bargain. ¶ barton neither was a very 


young nor to be gon 
ae competent to a 
judge of ther. propriety, 


, with the former, as it appears, through the medium 
Da Cola. It is poſitivel 


 tranſaQions e aroſe,” w 
taneous. from. the pl 
theſe tranſactions. May s inter 
_ phaintifſh and. a deſire to ſerve him. | 


if he is to p 


Pflaintiff was preſſed by theſe perſons: for money, perpetually — 
and if he did not comply, they were exaQing' 
more engagements; 4 and he wanted, Pp. 3 
jons to extravagance, which. his con- 
eld out to him; 4 and he thought, he, 
caſe, when the ſecurities: 
and he could avoid any farther. connedtion 
calings he thought be had reaſon to complain, . 
It is aſked, why. May . did not 
h their ſecurities. He ſays, he- ſhould haye .. 
but, he conſulted with Mr. Walton, in 
aid. he gave his opinion, that,. 


vs, dons there being no Tenge to e Mu 2 
ee e . 


"x preſſed by them; 
from him more, 60 obitt, 
PR an end iO. all the temptat 
nection with theſe: people h 

"ould be much better off and more at 
were in May's hands, 
ff with, men, .of whoſe, d 

and of: which, he was aſhamed. 


been very glad to doſo;; 
whom the plaintiff t had confidence 3 3 


„n .could 


Spencer, though in enen 2 


admitting, that the bargain was uncanſcionable e. 5 


fidered an expectant, but of full age, per- 5 5 
& for himſelf, to enter into engagements, o 
and he was alſo in poſſeſſion of a . I 


He had had many tranſactions with Bernal and. R 


y denied by the anſwer, and there is not 

the leaſt proof, t that the letter from the plaiatifh, upon which a 
as diQated by. May, and that it was not ſpon- 3 
aintiff, who might wery well be aſhamed of - 
ference was out of friendſhip to * 2 3 


It is aſked, how he was ferved, - 
ay - all the ſame money to May. The anſwer. is, the 


Chis " Ehaneery, 


Plaintiff knew this Was true. He went with May to Malton's 


.chambers. ; ant he might have examined Walton, if he did not 
know it was true. Was it for May to engage in any ſuit to im- 


| peach the ſecurities contrary to the advice of the perſon, to whom 
the plaintiff reſorted for legal advice? Tf he could not impeach 


/ - *them, nothing remained but to take them oye” There i is no 0 round 
9 to en him * that head.” 


= Piddodk v v. 7 "A the bill was to be ehrte 4 a ſecurity | 
_ eeecuted for no conſideration ; the plaintiff himſelf ſo weak a man, 
that he was net to be examined but. by the Maſter himſelf; and 
our Lordſhip is to follow that in ſuch a-caſe as this; /harton 
neither. a young nor a weak man, fully knowing what he did, 


perfectly aware of it, having in his Poſſeſſion all the ſecurities, 
which were delivered up by Bernal. There is no ſimilitude 


'between the caſes. As little reſemblance is there to the other 
caſes mentioned. Vaugban v. Lloyd was the caſe of an attorney, 
-who had had full poſſeſſion of the plaintiff,” a man of fortune, per- 
feckly unacquainied with buſineſs, making mortgages, turning 
intereſt into principal, till he was perfectly devoured. There were 
ten by the defendant, a man df. 


_ glaring inſtances of advantage take 
I buſineſs. His accounts were very irregular. He could not make 
odut any money due, and upon the face of the account produced 

by the defendant the miſealculation: was evident. Lewvis v. Mor- 
gan is a caſe of the ſame ſort. The defendant, an attorney, had 
| conducted himſelf in an extraordinary manner. There were bills 


ciple your Lordſhip very wiſely laid don in Newman v. e (a). 
| Bux theſe caſes do not apply to this. Wharton was not in the 


leſſened by the death of Mrs. Wharton. As to the tranſaction of 


de impeached for uſury (3), ſo neither could it be affected on the 
| ground of extortion; for it was confirmatory, It took place nine 

months. after the- other ſecurities were due; the party having had 
Fall time te turn ee. The eee wn then confirm. thoſe. 


| ? 7 i "I 1 LD A, fs 8 : 1 5 1 - 85 3 323 1 5 mY Men [7 1 Ni 7 
* * — 2. _ | | p . EP 1 x 
48) The Lord Chancellor pn in the argument daa, thr ” elite coal nate 

impeached.on' the ground of err. e 5 


1 799. 


Wain RTON 


Bb Ss 


a: 


* 


orf coſts to an enormous amount. The Court went: upon the prin- 


power of May. The preſſure of his neceſſities was conſiderably 


June 1792, when the conſolidated bond was taken, as it could net 


1 
Kune; ; not Witt May 1 imſelf declined to PE em. | 


8. 3 
1799. 9 
— 


"x e * 
a with 5 94 deliberation this pe Cape; in 1 1792 1 was, 
"May, 


q 1 afterwards, again confirmed in 1794. But if theſe tranſaQtions | 
_ were. impeachable in Equity, though not at law, yet a man in 
the plaintiff's ſituation in life, A, Member of Parliament, muſt. 
haye paid ſome, regard to honour. May's advice was to pay 


the debt, though perhaps e by eg 366 blüten. þ 
to a certain N Ne a fo md gy | . 5 


e 9 can 45 end caſe 0 e 1 ſhould * 
it was confirmed ; 3 and Lord Cheſterfield v. Fanſſen brings out the | 
WM | ſtrongeſt principle; that can beſtated upon the effect of confirmation. 
3 All the learning and diligence of the Bar at that time were em- 
1 plwoyed. Lord Hardwicke with every diſpoſition to beat dawn: 
he practice of fot obits, ſtating. them to be vitia lemporis, found 
; ; the confirmation too ſtrong. Poſt obits: certainly are not to be 
> encouraged, The Court will undoubtedly lay hold of any oppor- 
unity to repreſs that ſpecies of dealing. But, circumſcribed within 
certain rules, thoſe tranſactions will always take place. The * 
morality of the Re Exchange. is different;from that of We min- 
en Hall; and men of the faireſt character will engage in them! 
But, however improvident the contract may be, however the party 
may be induced to it by the preſſure: of diſtreſo, if, after that is 
removed, he comes fot ward, and does chat, which ſome men may, 
from honour, ſome from the regard to the opinion of ſociety, des, 
- ſhall be bound. If ever there was an inſtance, in which great 
authority applied itſelf to repreſs. the practice, and that attempt 
failed by the ſtrength of ihe c doctrine of conſirmation, it is that 
caſe. Nothing can induce your Lordſhip to loſe-fight: of that 
authority, unleſs they can ſhew in this cafe, as was attempted in 
that, that it was a continuance of che ſame fraud. Is this plain- 
5 0 ufa perion of that weak inde ſtanding, that be was likely to be 
. ſurprized, inattentive to the concerns of life, and the intereſts 
- thn, attached to his ſituation Non will try him by chis o] n Gr, 
A relpondenee. A more careful attentian is hardly to be found in 
A 5 any man with regard to the ptadlice of looking into his on affairs 
| wy from time to time. As Lord Mansfield'has ſtated of the policy of 


4 N . tis 221 1 "may be of that of this Court. It is 1 mield and noten 
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5 Caſes in Chancery.” ; + ip 
ory ſword? 7 445] is not for a man ſcrutinizing. his afairg/ in; this wits. 
to come to this Court, and ſay Shield me;'“ confeſling, that hi 
eyes were oper; and fully aware, that the policy of this Court were. "2M 
would: protect. bim; 3 for he throws it cut as A threat. As the 5 Max... „ 
charge riſes high, the proof abates in proportion. 0 pon à charge, 
not of common fraud, but of the rankeſt perſidy, it may be ex- 
petted, that ſome evidence to Juſtify. ſuch a charge ſhould find its 
way te your Lordſhip. | All but Edward's: evidence has been ſup- 
plied by: the ſuppoſed contradictions. 'Of the contradiQtion between 
theanſwers, of the ſeveral defendants, the plaintiff cannot avail bim- 
I ſelf. Of the contradictions in the anſwers of each defendant he may; 
but not unleſs the contradigory paſſages are ſo ſpecifically pointed 
4 out and ſupported. as to allow of a correct judgment. The con- 
* ſequence of the decree i is not interpoſing on behalf of a man of weak ff 
=_ -underſtanding, but of one, who appears to have looked forward in „ Ea 7 
a all his dealings to this auſpicious moment to relieve himſelf ; and — 
not under common circumſtances, but poſſeſſing himſelf of all the = 
vouchers, and calling upon: your Lordſhip, having the vouchers in LAT a 1 
in his poſſeſſion, avowing by his bill; that he has burnt the evidencs 
of the defendants to ſend them to ſubſtantiate. in the abſence of 
5 evidence, that which « can only be ſubſtantiated by evidence. Lord 
F Hardiicle thought the loſs of vouchers, the deſtruction and the 
having given up vouchers, 2 material circumſtance. It is ſaid, in 
_ caſes, it 5 1125 been . if the: vouchers had been 


F 


— 


10 the a 5E May: "But FO 100 Vale Torr The 
eaſt, that is to be expected, from a plaintiff coming to ſet alide 
2 fecurity of this ſort, is, that if he does not prove himſelf impoſed. 
-upon in every inſtance, in which he has dealt with the party, yet 
| be ſhall ſpecify ſome particular inſtances, and- prove them, i in order EY 
: to ſer alide the ſecurities, open the account completely, and thrown „ 
upon the adyerſe party the entire burthen of making out the de- 
mand. Even to obtain permiſſion to ſurcharge | and fallify there 
mut be a foundation laid by charging ſpeciſic « errors, and proving 
ſome of them actually to exiſt. In not one of the ſecurities | 
beteten Do Cota and the plaintiff. are errors ſpecifically pointed __ 
out. | He contents himſelf with the mere general allegation, 8 
the full value was not advanced; not ſtating, that the ſecurity : 
; was io much, and che money advanced ſo much. Tne very | 
5 | queſtion m ſuch a cale is, Whether he ſhall be put to give 
0 any account of his advances 3 F "He. is entitled to ſet =: 


1 790. 
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Caſes in Shancery, 


and reſt vpon is bond as a ſufficient voucher 36 the: . 
_ tice of his debt, until they lay a ground for impeaching 1 it, and call 


upon him to ſupport that bond by-evidence- of his advances: - Till 
then he is not bound: to prove, that he advanced a ſhilling. 
As to the compoſition of the actions, men of the greateſt 
character and the moſt conſcious innocence have bought 
off proſecutions for offences of a very high nature; with 
regard to which they would be very unwilling to appear at the 
Bar of a Court of Juſtice. That is not the courſe of proceeding of 


- a firm man, nor what he would be adviſed to adopt ; but theſe 


errors operate upon men's minds; and therefore it is not to be 
"oo to the defendants, that they gave way to that apprelien 


ion. We have ſeen the effect of ſuch an apprebhenſion upon * 
weer honourable man, who was attacked for uſury i in penalties to 


the amount of 150,0007. Though conſcious of his innocence we 
was apprehenſive : : he did not know what might be the effect of 
flalſe ſwearing; and it went ſo far, that the perſon, Who ſupported 
che actions, being upon a croſt-enamigütlon ue and 1 | 
by went out of Court and put an end to his exiſtence. | „ 


As to the charge, that the defendants did not 13 wes, that 


5 might be a reaſon for their acquieſcing i in objections made to their 


accounts, that they are-not ſo, fully, proyed as they might be, and 


that cannot be ſupplied by. their books. But it has never in caſes, 
where! it was much more obligatory, been carried to the extent now 
| preſſed. They neglected to keep books to their own injury 
> merely. They did not ſtand 1 in the confidential ſituation, of truſ- | 
tees or agents to the plaintiff, that obliged: them to keep his accounts. 


In Lord Hardwicke v. Vernon (a) not long ago before your Lord- 


- ſhip, we for the plaintiff attempted. to affect Mr. De Let. in that 


way. He was bound to keep Lord Hard wicke' 8 accounts, and 
had kept no accounts. He was therefore reduced to the neceſſity 


of furniſhing the account from ſcraps of paper and from his me- 
; mory, and to make out the beſt account, he could. We contended, 

that ought to have been of no avail as a ſettled account: : but: your 
Lordſhip thought, that, even. fo circumſtanced, though his omiſſion 
Was very culpable, an agreement having been made, that an 


accountant ſhould make out the beſt account be could, it was too | 


much that he ſhould have no credit for the ſums paid. In Lewis 


v. Morgan the Court expreſily ſtate, that without the offer to give 


| back the vouchers, Wer would not bave opened che account ; ; and 
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Eo thoſe Fems; the vouchers for which were deſtroyed, they © 1799- 


refuſed to open the account. 80 1 in a caſe before Lord Hardwicke, 


 Fownſend. Y. Lowfield (a); containing. many ſuſpicious circum- 


ſtances of fraud: the witneſs was dead, through whom the tranſ- 
action had gone, and the money paſſed. The death was an accident, 


not depending upon the party: but Lord Hardwioke ſaid, he 
could not totally ſet aſide the ſecurities, and referred to a caſe in 


- the Houſe of Lords to the ſame effect. It is infinitely ſtronger, 
where it is the act · of the ꝓarty acknowledged by him, that actually 
| precludes us from proving the demand i ina caſe, in which in many 
| — Inſtances. it is clear the full ſum. was advanced, and in all according 
to the plaintiff” s. admiſſion. a conſiderable ſum muſt have been ad- 
vanced. It would be an eaſy way of deſtroying every ſecurit 
raiſe ſuſpicions upon the tranſaction and give a-ſecurity inducing . 


be party to give up the vouchers. After ſuch a deciſion no party 


would, 3 as 80 . did, offer to give back * en 


1 vill ſtate to bs 3 upon 


my mind at preſent; and leave it to the plaintiff's Counſel to 
conſider, whether they can carry the decree farther, I think it 
impoſſible to impeach 1 


firmation full at 
at preſent adviſed, it is impoſfible, whatever the deere may be 


rnal”'s original tranſaQtions with Wharton 5 
as to the 59% obitt. | The ſettlement of thoſe tranſactions is 2 con- 
strong as that in the caſe-mentioned. Tthink, as 


1 


againuſt May, chat he could have any "equity over againſt Bernal. 


The inclination therefore- of my opinion at preſent i is to let the 


fecurities ſtand for the 1 217. 125 7. rod. fling 1 account 
ao ted for he 8 ,000 = 


3 la Moy and- Wharton there is no account ſettled. The 


Accounts are of ſuch a nature : „the falſe accounts given, the 


| 


- falfification of his o- account by the production here, make it 


perfectly 1 to e A e ee wen RY with m_ | 
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tboud for 7,900 l. I cannot conceive, that may not be unravelled, 


or that it is a true account. He ſtates a ſettlement upon the agth 
of Hs and that the balance was 73227 ee en | 
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that day. It is alſo true; that two days afterwards he takes a bond 
ſor 6, ον , a note for 18%) Which with the note for 
G. in Parler's hands are the baſis of the bond for 7,900 J. 
upon the ſecond tranſaction. But when I come to look into 


Bernal's account of the ſeveral ſums taken in his name for the 


benefit. of Da CH, I find; how very near they are the exact 
amount of the ſum ſtated by Da CH as the balance upon the 29 k 
of April. There is the 1, 700 l. with 1200. intereſt; 500 J. win 
ſome intereſt, l do not know exactly what; the 2007.; the ſuſpi- * 


cious article of the 2, 630 l. Theſe ſums altogether make 55 Lol,; 


and adding the 251004. they come ſo very near the ſum, that it 
impreſſes my mind, that the account was ſettled by taking a ſecu 
rity for thoſe othier ſums, which were covered by the ſecurities in 
the name of Bernal, and that Wharton is doubly charged The 
conſequence would be to give r relief 1¹ far to Wharton as to the” 1 
1 1124. 126. 10. a 
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* between this caſe and Lord Cheſterfield x v. Janſſen, where there was 
no doubt, that the n money had been advanced, faid he could. con- . 
vince the Court, that. all the mean 
Was the greateſt reaſon, to, doubt, whether the. plaintiff eyer receivod 
che money, Which it xras imputed to him, that he did receive, and. 


A OOTY OOF I 
* 
* 
4 4 A 
= 
1 # 
$ 


whether Bernal aQually . 2 Hob. SOON: n 
extent he repreſents. | 


went upon the preſumption, that the. conſide 
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Tbe Aye Sell * the hy: contraſted this caſe n 155 5 
"tbe eſter field v. Fanſſen ; in which there was no. queſtion; that the 
money was as Fairly advanced, aud Sir T beodare * doubted tbe 
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was not advanced; and there 


e 158 CHANCELLOR-ſaid, he was very open to argument 
upon it; if that was ſhewn, it would carry it quite out of the caſe; 
adding, that in throwing out the preſent ſtate of bis nn he A 
. Hoſt obit bonds were paid, either to barter, or to Da Co hs as aept g . 
of Wharton; and as to Bernal it was no affair of. his mn pod 


* 


experience or from the Reports and Books ) 


death of Mrs. Farg 


Call in nm 5 


Leia of FE Ben. and communicated his doiihis to Mr, 
Spencer. . 5 The Attorney General alſo referred to Lord T, burlow' 8. 
opinion on confirmation in Crowe v. Ballard . 


ing Bernal's. account. of the conſiderations. he. had paid for his 
ſecurities, and to bew, t chat Bernal having i in ſeveral inſtances bad 
notice, that Da Cofta was deceiving the plaintiff, and particularly | 
from the circumſtance of his taking the bond for 1,00, as for 


to cover a debt to Da Co oft, had no right to conſider Da Cofta as 
the plaintiff $ agent. On the part of Bernal | it was again attempred 


alleged, the plaintiff had not credit upon the tranſactions of May, 
| Fung, and Jah, 179 3· The Lord Chancellor faid, it was not very 
W material, how i it was paid; for he ſhould not decide upon. that point; 


but 9 oy it open to him to. e what be could W it before the 
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1 W 1 e very ae a 155 is prin- 
1 cireumſtances, that lead to the decree I am about to make. 
It is a long time, ſince I have been acquainted either by my own 
ith a caſe of ſo 


ſingular and complicated fraud, or more ee calling upon 
the Court to make thoſe perſons, who ſtate themſelves as 
actors in that. Nw account oak Ow: deuten in e 155 


: 7. 


"hot 5 TY age wt He dee Sos of 4 


not in à capacity to diſpoſe of her property. That therefore, it is 

. £leir, as well as the reverſion in his own eſtate upon the death of 
his mother was certain. He had alſo very large expectations indeed 
from Mrs. Wharton, his grand-aunt ; who was entitled to two 
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money advanced, by him, though by his anſwer he confeſſed i it was 


W to account. for the payment of the 35000 /. for which, it was 


Nev. 25. 


| conſiderable eſtate and a conſiderable certain reverſion upon the 
barſon. She was entitled to a moiety: of a third 
| of the Wharton eſtate. He was one of her co-heirs : : and ſhe was 


| PE: vw) we! Wharton _* He was her un 2apy heir, —_ 


e % FTE) 


— Eat in char tet. 


3 1599. id] is \peifetlly well known. a She had gone Through- a a very 
5 * dong life with | great frugality ; ; and was very likely to be diſguſted 
.v.., by any -extravagance of her nephew. It was prudent in him, as 
long as ſhe lived, to have a reſerve, and to borrow privately. The 
art tranſaction, which gave riſe: to this ſuit, was in 1788. He had 
a ſingular enough ſecurity ; 3 2 bill for 1 1,000 l. upon Mr. Laſeelter. 
If that had been a common bill, there would have been great dif- 
_. 9 ficulty to have got chat diſcounted. For ſome reaſon, not at all 
1 3 explained, he applies to his friend Mr. May for a proper perſon to 
discount that bill; and May recommends Da Co ofa. In the firſt 
5 tranſaction, che ſubject of this ſuit, which be gan about Autumn 
| 1789, he applies to Da Co Na, who has been employed i in all the 
= duſineſs afterwards as the broker, to raiſe for him 1,000 J. upon a 
5 52, obit payable upon che death of Mrs. Wharton. | He appears to 
| have been preſſing for the money, and to. have received it all at 
| Newmarket i in Ober 1789; the terms two for one. 1 ſay little 
upon "the groſs inequality of it. With regard to theſe bargains, 
they are always unequal. Another ſum of 1,000 J. was obtained 
upon the like terms; and theſe. two ſums were united in one bond 
for 4, oo0 J.; and I take it theſe two ſums were all paid to him. In 


1590 we find three more ſums, in all to the amount of 2, 270 l. 
Ido not ſtate the ſmall ſums ſeparately. They were following 


Pretty rapidly, upon the ſame TOY 8 . AY MOEN 3 05 _ 
5 death oF Mrs. W 2 ES 


+: 


* 
4 


The next daten was in 170. Upon d hk tha 7 1 . 
are two pot obits for: G00 l. each, ſuppoſed to be advanced, p yable, 
tt, one upon the death of Mrs. Wharton, the other upon the death 
of General Lambton. He executed in one day to Bernal theſe 
85 to bonds for 1,2001, Mrs. Wharton dies in the September follow- 
nber. 1791. Upon her death, at the end of fix months, 
55 Do amount of all her poſtobits, in the whole 9,740 J. would become 
due upon the face of the ſecurities. Wharton came into poſſeſſion 
; of very large ſum of ready money upon her death. In June fol- 
A lowing a bond was taken, dated the 7th of June, 17025 for the 
whole ſum of 9,7404. ; a plain, common, bond, payable in a year; 
and at the ſame time, which is a remarkable circumſtance, upon the 
| ſame 7th of June 1792 that this bond is taken for theſe ſums, 
Eo which, if the eonſideration was really paid, had certainly become 
= a _ the * W * . obit- — a bond was executed 
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0 debe; "OO for a1 as bor money n WW: 2 7 ; $a. 
and it is now confeſſed, that "no money was advanced for that (2D 
bond; 'b6fthir fum was to cover a debt to that amount ſuppoſed * 1 5 
"36 be offiiig upon nötes palſed betten Du 69 and” Wharton, ier. 
But in the tratiſaction of that date no notive is taken of Da Co We 

It is a plain bond as for money lent by Bernal. What Bernal had Sl 
to do, if there was no eonfederacy between him and Da 2 ©" ES. 
: wh cove top” D Cofta's demand by taking. the ſecurity | in his 5 1 
8 own name, "br not * al gs. Ped wn? the year came round, . "+520 


®.% + '$ 


95 and the 175890 and upon che ih of 5 179 ry à new 
tratlackion took place. "fofteall of. 9,740. we find a new bond 
for 6, 74% atid 4 Pot obit for 14,0001. | Thar fot obit.v Was one, 
| \ pon which 3.6800. Was or was not paid: but! it is certain, that 

5 upon tt that date it could only relate t to that only contingency, upon 

_ whit” thete ad at that date palled a any ſecurity between the par- 

EY Therefore it can only. in my apprehenſion refer to the poſt 

_ 2, that was then ſertled, 3 payable upon the death of Mrs. Hall 

Be Sttvoiſon.” In à month after rewards, the 6th of Fuly, another foft 
bit is taken for the Uke Ya of 3000 payable upbn the death of 75 
5 Mrs. Farqubitfon ; and allo We find 1 upon the lame date, and 

| making part of the fatme"tranſifiion, another fot obit, in its con- 

5 oeption or 6,486. in San of 3,343 hos ſuppoſed to be 

advanced, pay 7able upon the death o 0 General Lambton, 1 in caſe be 

ſhould ive” beyond the > 5th. of March 1794. and Wharton 
ſhould farvive him. It did ſo happen, that General Lambton died : 

a day or two before the day. Therefore only the ſingle ſum be- 

|» cime An ärtlele of charge in the . ſettlement of accounts. 
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"II have 9 now. ed al the berufen upon which 8 could 
ky. any account due. in, June 1794. From June 1793 to June 1 
1 1794 another year elapſed, and another period of atrangement 

arrived. But alſo before that period two notes were given; which = 
| came as ſubjects, of demand i in the ſettlement of accouſits/jn. Fune mT 
5 1794: one for : 2 6 30 Fas fuppoſed to be a ſum of money due from 
V. Barton to Da Co ofta. ; The plaintiff contends, that. was originally 

only for 1 639/.; aud the note upon inf ectic u appears to have 

| been mutil ted in a clumßy enough manner. 1 other note is 
8 for 2, 900 J. * when che tranſaction was s inveſtigated, to have 
. * V been 


#8 1799 1 A note, which paſſed i in account 5 money 5-ſagpoled to have 
—— "been Tent by Mr. May to the plaintiff; and. which had by May 
ng been put into the hands of Bernal; and May had, received the 
VA” value from Bernal; and therefore having been originally a, debt 
5 Wharton to May. it PO to, ** * . ann, to 

Y Bernal. V 1 7 „ 
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Wo N 54 thn. it eder u now, 5 „A tithes 
5 has had no active ſhare } in the buſineſs, to ſtate, how he came into | 
the tranſaQion, I will ſtate it from his own. anſwer. : His firſt | 
> anſwer was prepared with due ſpeed to prevent an injunion. 
. He gives a frank and bold anſwer. He ſtates himſelf to have 
N been the friend and acquaintance of Wharton. 1 He became con- 
> neQted with bim by his reſidence at the fame time at Y ork. He dif. f 
| claims, except A very vifling concern, having had any money tranſ-- 
I actions with Da Go ofa. In that rrifling concern he ſtates: himſelf | 
a Knol to have been acquainted | with him; to bave had. a good opinion, of 4 
RES en him, becauſe having been a bankrupt. he had after having obtained. 
-.. certificate paid money to. his creditors z and the aſpec of e 
DE anſwer is, that, Wc far from having, had apy,tranſaQion, in which 8 
1 hel had become indebted to Da Oe, be had lent him money; he 
| lays he lent bim a ſum of 30ʃ3 and he profeſſes to know a 2s little 15 
of Bernal. He knew, there were fuch perſons ;\ but knew w.nothi i ng. | 
of their travſaQtions: but he repeats ſeveral times, | that he; had no 
idea the plaintiff had. any conſiderable dealings, imprudent deal- 
4 ings, with either of tbem. Having in ſtrong terms ſtated. his utter 
| ignorance of any dealings of: the plaintiff with Bernal or Da Cofta. 
he then ſtates the hiſtory of his entering into this tranſaQion,. and. 
the manner, in which he firſt became acquainted, that the plaigtif 
had any money tranſactions with them, or became involved in 
any embarraſſment. He repeatedly ſays, he gave great credit to 
Mf. Wharton for underſtanding and- prudence: but che circum- 
ſtance, he tells (ir is well enough drefſed up), 1 ie, that 4 Mr. Wil- 
Yiams had conſulted him upon a caſe of vſury, and i in that conſulta- . 
tion had diſcloſed circumſtances to him of the dealings. of theſe 
Js perſons with ſeveral perſons ; J and among the reſt he. found they 
had been dealing very deeply with Wharton. From his regard for. 
Wharton this circumſtance” preſſed upon his mind; and, he being 
ill in bed, Wharton comes to pay him a friendly Mb and 1% 
e upon his — bed deen button; communicates to bim 1550 * 
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he was 48071 is de is ad him in tis diftieſs; pd very prü- 17990. 
 dently and wiſely ; adviſes bim to extricate himſelf; and he being Ct 

more a man of buſineſs than burton offers to affiſt him; and = = 
5 he tells him, how he eame to the knowledge of his affalb. Whar- Bus Wo 
fon ad and We bowl crate this GREP alfſtance.” £ J 
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3 obſerve, 4 ſwears; that this h den a piſſed in or abort 
Fung 1794 and the date deſerves attention. The anſwer was 
ſworn upon the ach of February 1795. Swearing at that date 
he dates the incident of Willems in or about June preceding. It 
is not eaſy to conceive, chat io fingular an i nt, and à con- 
verſation, that produced ſuch ſerious employment in Mbartoms 
buſineſs, could remain for a few months in any confuſion in May's 
mind., He as chis paſſed in or abqut Junc. I take it the 1ſt 
day of that month. He cannot make it later; for a little after“ 
wards the letter authoriſing Muy to take up the ſecurities fies the 
date of his employment in Wharton's buſineſs.” But from the moſt 
| certain nee we know, (Iam now giving credit for the truth 
tory of Williama, eredit to a certain extent) we know, this 
inciden of Mi lliams: was long anteeedent to June; ; for the writs 


4 *. 


3 actions, that were brought, upon the Gch of May. 
1 This we find from Edwurds's dep fitions'; which deſerve all cre- 5 


dit; for he } is perfectly confirmed by the writs ſerved and the ap⸗ 7; 
pearances put in; and, when we go farther," we md: this caſual 
client of Mr. May's, who opened the ſcene of uſury, who, he 
ſwears, was aud is a perfect ſtranger to him, this Mr. Wi 2 iam, 
is brought to Edwards! by Mr. May under the borrowed name 'of 
Blake; his perſon nt being then known to Edirardi, and is intro- 
duced to; Edwards as the perſon to carry on the actions; May 
making: uſe of Mr. Mulion s name; and May utider the name of SEL 2 THER 
| Blake paid Edwards five: guineas for the firſt expence of bringing 1 IE 
the actions. The farther account is, that Ii Mam: being aſked by : 5 JJ 
Edwards, where he lived, where be came from, anſwered he came 5 
| from BM. Edwards naturally thought, that as Williams les Ws 2 
at an inn, if he ſhould be aſked at the Judge's chambers, who the „ 
plaintiff was, and where he lived, Ge, it would be neceſſary __ - _m—_—__ 
auother reſidence. * Therefore at the recommendation, of Edwards. f 
he took a lodging i in the Adelphi. A little more money was ad- 
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. W Upon cine lad on L am neceſſurily driven vo this conclub 5 
ibat Mu May's aceount: of his entrance into the buſineſs 


of Whar- 
don, Bernal, and Da Coſta, is a downright fiction, a fable invented; 

and it is utterly impoſſible, that May in that anſwer can have 
ited it correctly; - and farther, f it is abſolutely certain, that it is a 
delbergte, contrived, falſehood; ; and it takes from him, and all 


he can ſay i in his.own favor, every degree of credit. . confe- | 


© quence of that converſation! with Wha#ton® however” he Teems to 
| ay he had an authority; to interfere, and to treat with Da Cz ofta Id 
Bernal on tie part of his friend, and to ſettle * 755 
eien e, He ſaye a fem days after the receipt 


f the 


Pu. dated the 27th of Juue, he appointed Da Coffs '#nd B ur 


do mest ich, in ardetito- liquidate their demands. We find, upo 


2 w. it of. July only three days aſterwardy;"the ente a takes 
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=o E e meeting, Slog infpedion er ofithe buſineſs, is not 
IF very qbyique. . Suppoſing him Nane as we fd of 
Mor ton, performing the duty; he. profeſſed: ta | 3 

utterly impoſſible. within, the time to ISPS = 
ee *in ar ide up 28th. 


ald bring forward, to the amount of 19,212 L 127. 10% in 
"Uk is included the 2,9004, the note of the plaintiff to May Vin 


alli is admitted, and agreed to be the ſum, for which | L is en- 
titled to 8 78 17 | 1 gs he Was 8 ** to _ 2 ſe- 


3 


= comes 1 0% 7 5 7 rake into. o Renal 8 8 to W 00 
among all“ the eſe damnable tranſactians (6). There was a little 
more in the. buſineſs ſtill. Though Mr. May had f no evidence to 
impeach, theſe tranſadtiqns, a few queſtions were to be aſked. 
The 17001. was no debt of Bernal s. „ Ke nnen ae was 
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ſelf, for that. 18 neceſſary to make up the ſum of 19,212 J. 12. 704 
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Caſes: in Chancery: © „„ 
. bim. Bernal, if the ; queſtion, had been. put to kiw; nodla. 
it is to be ſuppoſed, have given the anſwer he now does. 80, as. 
to the 2.630 J.; that was not his affair, but Da Co/ta's, to be ſettled 
With him. 80, as to the ſum of 3.243 & the conſideration of the 
N 59 obit payable upon the death of General Lambton; that alſo 
was matter of inquiry. Some examination might have been had, 
how the money was advanced. No: no queſtion is aſked : all is 


admitted. It paſſed as a debt Wharton Was . to _— 
to hs! amount 1 1 85 8 12 6. . e e 


>. *. 
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Bot ms! is not all; for we and another eee "Mr, — 
wht is the friend of barton, who had been in an affliting ſituation 
' himſelf, feeling a regard for Wharton, and acting for the purpoſe 
of extricating him from his embarraſſments, takes this opportunity 
of quietly and ſnugly ſettling his own demand. Who was the 
middle man there? Who ſettles the account between Wharton and 
: May? And it is a very fingular ſettlement; for he takes a bond 
for 4,1407.; making Wharton debtor to him, if the account is true 

and 4 in the ſum of 5,873 l. 145. 2d. It was very handſome 
und Wir, if che account is juſt: but it was an odd occaſion, upon 
Which r May was to ſettle his account with Wharton ; and ſuch, 
that, with the credit he takes for being in ſome degree a man off 
-'bulineſs, it was not very prudent to put an end to all the 
vouchers, which were to ſubſtantiate that demand ; for itis obvious, 
it was an account current between Wharton and May; 3 and fertling 
ſuch an aceount, when the buſineſs h he was employed i in, was, not 
to ſettle his own account, but to get Wharton out of 25 * theſe damn- 
"8 oF * Oh was 9 „ 


IX 15 was. to o ſtop here, . the caſe v went no . is it poſſible, 
that this Court ſhould not relieve againſt ſuch a tranſaction, ſettled 


b ſuch "We perſon as May, ſettling his own affairs at the ſame time, 


and ſettled obviouſſy without i inquiry, examination, or any attempt 
to do. the duty he took upon himſelf as the friend of Wharton ? 


"The belt, that could be faid for him, would be, that he was inad- a 


vertent, , Careleſs, and ſurpriſed; that 2 was not quite the man of 
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' bulitiels ks Gags himſelf, But chat is not all; lee che EY dowd - 
not reſt here. Aﬀer this we find another tranſaction about the 
ſame time. But firſt 1 hall take notice of the manner, in which 


_ this ſettling, and what he calls extricating'Fbarton, was effected; 
The friendſhip he fhews Wharton is, that he makes Marton debtor - 
to him to the ſame amount. The debt is ſhifted from Bernal to 


May. He makes himſelf. creditor: of Nbarton for the debt of 


Bernal; and takes at the ſame time bis own demand liquidated | 
and ſettled ; and he takes ſeparate bonds, and for the whole ſum, 
to cover the 19,2124. 125, 104. How is Wharton relieved ? 


Ho is he a bit the better for this? How does be get out of the 


hands of Da Coſta and Bernal? But he puts himſelf into the hands 


of May; and does not ſave one _{ingle-farthing by the friendly in- 


terpoſition of Mr. May, nor rid himſelf of any one difficulty. * 


was indifferent to him, whether he owed that ſum to the one or 


the other: only that by removing the tranſaction farther from the - 


| original dealers any unravelling or other ſettlement of / theſe ac- 


. counts was made more e diff oult upon ths O's of Wharton. 


_ * "= 
. 8 
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Ih far 1 3090 ſtated. ths 5 E, AS. it appears ag N 


gd his firſt anſwer : but having dropped this circumſtance. of Mil. 
ame as in the courſe of his ſtory affording a plea, why, he ſhoulc 3 
take upon. himſelf this employment as the friend of Wharton, a 
little farther inquiry was made: the firſt anſwer having, ſtated no 


more than 1 have related, 1 ought to Notice, that Mr. Ayſough 


was the witneſs to theſe ſe -curities. . 1 do not know, whether I un- 


5 derſtand i it, accurately; : but I think, it was ſuppoſed at the Bar, that 


5 Ayſeough had expreſſed himſelf, that the plaintiff had been relieved 


by May, and that May had got him out of a dreadful ſcrape. . That 


is not ſo. In the anſwer, there is a little confuſion in the expreſ- 
Lion, but it is, that Wharton aid, May had got him out of a dread- 
ful ſerape, not that Ayjeough paſſed ſuch a judgment upon the tranſ- 


action; but that the plaintiff faid fo in his preſence... Then 222 


cough executing the bonds as a witneſs gives very little countenance 
to the tranſaction: a fair man, of Wharton's acquaintance, defired 

by him to witneſs the execution; 4 be being very well ſatisfied with 
EE Ay: $ condu@t ; and ge not FIGHTS farther. LE 


. 


"Dies the © tanks TER it comes s out, 8 this is not a that 


ere the 1ſt of July 1794- * admits r 


. JJV 


8 6f fallchoods ene, ay A © dt bad eee, 1 


paid as a compenſation for the actions brought in the name wa 
| Williams, and paid by Bernal and Da Caſta, being very much 
alarmedat the event of the actions, or very much afraid of their 


characters: it is ſometimes; put one way, ſometimes the ather; 
and that this payment was made, for whom? For the advantage of 


Wharton ] No: it is diſtincly ſworn, that it was 
In the account with Be 


nal eredit is taken by May for the $000k 


as paid to Williams. bs ſuppoſe, it is hardly neceſſary: to Nate 77 
much as to that, | after all the evidence, that was read; and ne de- 


gree of eredulity can poſſibly be ſo great as to be impoſed upon, 


now that the matter is opened a little, by the Rory of Was; „ 
and conſidering the different accounts May gives. 'The former 
account” was, that May was conſulted by Md a perfect 


| ranger to him. Ia the ſecond anſwer he ſtates, that he ſuſp 


eQor of the actions and that ſuſpicion con- 
tinued in his mind, till Milliams gave him a copy of the declara- 
tion or information. It is clear, no declaration or information 
| ever exiſted. He ſays, that in reading that declaration or inform- 
| ation he found, it extended to money tranſactions between De 
e and other en, en un Naa Wharton, 11 that 


the name of Franco. From all theſe eircumſtances be concludes, 5 


chat the plaintiff could not furniſh the matter of the declaration. 


All this is ſtrauge invention: but it goes upon nn clearly d 


demonſtrated to have no pre 1 5 


5 5 vpos 0 Ong of May. "Dor N is not all 1 evi- 


Joes as to his conduct; for ang have read, and properly read, 


as evidence the examination of May upon that fraudulent Com- 
miſſion of bankruptcy, that was ſuperſeded. Upon that I find, 


| "that May for a very confiderable period before was in all his ut 
Actions involved with Bernal and Da Cofla continually: Bernal = 


ſupporting lim at York with credit: they ſupporting his credit; 
he Tupporting theirs ; and 1 cannot forget, and it is juſt here to 


take notice, that this is not the onty caſe, in which 1 find Mr. May 


playing all theſe tricks of a ſharper, detected by the contradiction 955 


* wr own ee e 255 che evidence wer od him. 
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„ ales in Chamterb. 
5 1799 . The veſiite * that Wharton has been circuttivented; Udided and 
Waves cheated, into all this ſettlement-of aceounts, by Mr. May, with-his 
. . eyes ſhut: May profeſſing to act as his friend and agent; but in- 
ſtead of managing his affairs managing his own. How far he is 
intereſted, whether he was employed by theſe people as a ſetter to 
engage Wharton, is not diſtinctly diſcloſed: but from the whole 
this reſult appears; that by the confederacy and agency of theſo 
three perſons, playing into each other's hands, the plaintiff has been 
groſsly defrauded, 1 cannot take upon myſelf to ſolve: how the 
8, ooo l. came into the hands of May. Bernal and Da Cya appear 
to have loſt that ſum through his interference. It is clear, theß 
were alarmed, and that they were glad to abate that ſum in that, 
which they brought forth as the demand againſt Wharton. That 
ſum abated was not put into the pocket of Williams.” How they 
: came to let it paſs into May's, unleſs that upon the ground of ſo 
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E many other tranſactions they thought they could get ĩt back again, 
ls Iannot take upon me to ſay. Such a tranſaction is completely 
inexplicable. One has heard a. ſtory of perſons, who had ſettled 
their tranſactions of cheating other people, and ſat down to play. 
5 One obſerved another packing the cards, but gave him no inter- 
ruption, becauſe he thought, he ſhould pick the pocket. of the other 
of what he would get by cheating the reſt. Whether this was a 
tranſaction of chat ſort, or not, it is very elear, that May as the 
active, real, friend of Wharton, doing what he profeſſed; might 
have taken advantage of that 8,0001.; which among mm os 
Very Ry has been W 8 8 80 to 1 wn theſe tra Ns. 
a Upon, the reſult of the whale mean to ils wi | ground of 
my decree, before 1 come. to othe particular Aire en, 9 
. By the decree it was declared, that the nine bonds for payment N 
of 2000 l. each, and the bond for 4,1 Fol., dated reſpeQively the 
iſt of July 1794, and the. two bonds for 1,000 /. and 1 1,012 4., dated 
F the zd of November 1794, given by the plaintiff to the defendant Wl 
b : Max, and alſo the warrants of attorney, Qc, and alſo the bond for = 


-7900/., dated the 1oth of Fuly 1794, given by the plaintiff to, the 
defendant Da Coſta, and the warrant, &c, appear to have been the 
"_ of a e between the defendants Bernal, Da Coſta 


# 


— m chene, 


and M; * to. defraud and impoſe on the plaintiff, bd dbtained by 1799. 
bo an abuſe of the confidence given to Da Cala and May, pretending —— 
to act as agents for the plaintiff, with the privity and knowledge of 1 
5 Bernal, ſharing in the -uojuft gain of the ſeveral. tranſaQtions in Mar, 4 
_ the pleadings mentioned; and that the faid bonds and judgments = 
hall only ſtand as ſecurity for the ſums, which ſhall appear to be 
7 l _ _—_ Soom the popes 1 220 "Re: accounts e 9 
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1 account was „ directed ol al ws 5 8 "RE ? 
| : tween the plaintiff and the defendant Bernal; in which the plain- 
5 eff 1 is to ſtand. charged with 4, O00 l. as due from him upon the 
8th of September 1791, on the bond, dated the gth of November 
2 17894. and in reſpeQ of the other bonds, payable on the contin- 2 
_ ;yency, of} his ſurviving. Mrs.. Wharton, and alſo. of the bond for 
1, 200d, dated the iſt of April 1791, payable upon the death of 
1 General Lanibton.: It was ordered, that the Maſter do inquire, what 
was the conſideration of each of thoſe bonds ; and whether the ſame 
was. really, paid or advanced to the plaintiff by the defendant Ber- 
nal at or before the-execution of ſuch bonds reſpeQively ; and in 
what manner the ſame was paid; and in caſe it ſhall appear, that 
| the ſame; was fully paid, that ue plaintiff ftand charged with the 
ſum, for which the bond was given; and in caſe it ſhall not fo _ 
appear, that the 4.08 ſtand ot with ck ſum FE» as was 1H I 
nnn | ie Z q 


| The ſry was > directed to inquire, tending: the fur of 3 3000 l. 
4 actually paid and advanced by the defendant Bernal to plaintiff _ 
at or or before the execution of the bond for 6,0001., dated the got 
of Moy 1793, and payable on the deatli of Ann Hall Stevenſon ; 

in what -manner the ſame was paid or advanced; and whether the 
_ lame or any part thereof was either returned to Bernal or wrote 
off i in account between the plaintiff and him on the 7th of June 
| 17933 ; allo to inquire, whether the ſum of 3,000 4. was really paid 
or advaneed by the defendant Bernal to the plaintiff at or before 
*the execution of the bond for 6,000 , dated the 6th, of July 1793, 
and payable on the death of Frances Farqubarſon; and in what man- 
ner the ſame was paid or advanced. The Maſter was alſo directed 
to inquire, what was the ſum - really paid or advanced by defend- 


ant Bernal to the Pian at or before the execution of the bond 
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1799. [6406 7 dated waa 6th ol 61 5h 179 4; ed the eres, 
Wan = 1 Lambton's death; and in what manner the ſame was paid or 
. advanced; and it was ordered, that the Maſter do ſtate, what ke 
MF ſhall Bud to have been the ſum really due by the plaintiff lexdlu- | 
ſteof the two bonds for 6,00 J. each) to Bernal on the iſt of 
© - Jul 27004 (in his own right) and alſo what ſums claimed by him 
= at that date were claimed by him in truſt for, or as ſtanding im had 
=_— place of, the defendants Da Cofa and May reſpectively; Which 
_— ſums in reſpect of the privity between him and them are to be 
| Io <aftied: to- the: ſeveral accounts hereafter directed. SONS: rm 2» 
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3 Ev An account was directed {of all gels 4 Wan e ib 
3 1 the plaintiff : and the defendant Da Co ofa; and an enqu uiry, - what | 
_ -  filims Had been receſced by Da Cy la, as broker « or agent for the 


N 


= Plaintiff, and what ſums he had paid or diſburſed to or for the uſe 
E : * 15 of the plaintiff; and what commiſſion he had charged, and What 
—- :*- ought to have been allowed; ;, and an enquiry, whether" "the 


£ 


. caneelled note for 2 6301." dated the 18th of * 179 15 which it is 
in the hands of the plaintiff;8 Clerk in Coui t, was really'g given for 
* ſuch ſum or for 1,6 30 J.; and what was the conſideration for the 
=_ Wu and when paid, and in what manner; and the Maſter was to be 
a cꝗk überty to ſtate that ſpecially, and by a warste t rt, if he hall 
1 5 „ think A and t the parties aa 9 5 2697 ec, ae . tt 
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wa account was directed of all gende and oaks CO 
=_ --- thi plaintiff and the defendant May, and of all monies received by 
1 | > May for or on account of the plaintiff, and o 


0 f all dutus paid or 
5 #iſhurſed; to or for the uſe of the plaintiff; and it was declared that 
May acting or pretending to act on behalf of the plaintiff, as his 
= 1 confidential agent in the ſettle ment of his affairs, is to ſtand charges 
2 „„ „ ſum of 9,000, obtained as an abatetment fromm the demands 
e up by the two! 'other defendants Da. Fl fla and Bernal, Again 
5 the plaintiff by the art and practice of the defendant May; 0 that . 
75 55 5 8 the defendant May is entitled to hold the two bond, dated reſpec 
vue the gdof November 1794, which he obtained from the plaimiff 
_ in lieu of bonds for 6,000/.. each, payable. on the reſpeQive deaths 
wa of Ann Hall Stevenſon and Frances. Farqubarſon, and with which 
=—_ - - bey was intruſted by the plaintiff to compound and ſettle with Ber- 
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yi eon Agens fies fo the production of all 
2 wink papers, Ac. and the parties to be examined upon interro- 
| gatorics, Me. In the meandime. it was ordered, that the defendants 
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May and Da Ola be be reſtrained. from entering up any judgment 2 
or carrying on any 20llon f in the Court of Great Seſſion in Scotland ; = 
don their ſeouriyies, unleſs upon the default of the plaintiff to anſwer 2 
interrogatories. or to proſecute the account, this Court ſhalt other- 9 
| wiſe order. The defendants were reſtrained from aſſigning their 4 
| ſecurities. The plaintiff 1 was. ordered. to pay the coſts of the de- | 2 
mw the: fair Holders | of the bonds; and 1 the defendants May, 4 
Bernal, were ordered to pay to the plaintiff thoſe 2 
; 5 os . with his own. The confideration of farther di- — 
eeaions, intereſt and ſubſequent colts, | was reſerved, with liberty + 
10.apphe yy 1. n in boa . 5 1 
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the firſt, for the lives of General M Lean and his wife and the 
"ſurvivor, the ſecond for her life, and the third for his life, ſingly, 


. 
1 


 Indentures, dated the 21ſt 'of September 1789, aſſtgned all the ſaid 
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EMERY Miean Weg purchaſed: il Hutchin ſon Merc. 
1 and Willia am Mure three annuities of 2607. 300 l. and 3 50 ,. 


all ſecured. by the joint and ſeveral bonds of the Mures, by 


annuities to Jon Ogitvic and Edmond Ell Von, their executors, c. 


A A Dy by bs het . to Ateidec de to which he was 'enticled r ROE n My 
Fit by hi e 15. kalle; the ace ob en e 4 28 8 5 0 for direck- 


upon | 


Now. 25. 


Teftatorhay-. 
ing proved 
the value of 
ang ities, *. 
ſecured to 
the ſeparate 
ule of his 
wife, as 2a 
debt ander 
the back. "= 
ruptey of the 
grantors, his 
aſſets were 
annuities, as 


2. 


: deceaſe'in truſt to pay an annuity” of 27. to Margaret MLan 
1 for life, and the like annuity to Saſamnab M. Lean, an annuity 
50 of 201. to Betty M*Lean, and ſuch other-annuities, . not enceed- 
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arrears due at his. deceaſe; and in caſe he ſhould die in her life, 
then as to the annuities of 2001. and 300 l. from and aſter his 


=, jng '5ol. per annum, as he ſhould at any time direct j and upon 


: farther truſt to pay to and empower the ſaid Taue A. Lean and. 
her aſſigns to receive the ſaid en ee ſuhject to the ſ- 
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"The Murer batt wikis e See Teas was: ininted 


1 a creditor upon their teſpective ſeparate eſtates for 4613 4. and 


| pon the joint eſtate for 8, 390 l. 74. 32 and 0 271g, ; 


May 1796, made a general diſpoſition of all bis real and _ 
eltate to bis wife, b 55 r eg, eee eg and aſſigns; J 


and reciting, that he had given her all his propert he 
revoked ſuch abſolute bequeſt, except *as* to plate, jewels, and 


„ lin 15. en 


5 calculated 8 of the: annuities. 1 es Rs 
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8 Lean e no iſſue y b his will, dated dhe t 


appoi inted Opitoic a· "ey [ 


houſhold furniture; and gave the enjoyment of all the reſt of 


his property to her during her natural life; and directed, that 


Acer her death that property ſhould revert to e 2 Parke 
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The will was 4uly ve * three 1 Thi codicil * | 


| unatteſted. | The teſtator died upon the 1 8th. of F ebruary I 798. 


A 1 . [73 


His widow. and che other 9 owe | the wil and 


95 


| Afier ay 3 10 the ating . Un was + flea 5 4 widow, 


55 on behalf of herſelf and the other ſurviving annuitants, and the 


- "truſtees under the ſettlement, the widow claiming out of the aſſets, 
firſt, the ſum of 1,850/. as a gift made by her huſband in bis life 
dime to her ſole and ſeparate uſe; and, ſecondly, an annuity. of 
TE; 2k TIRE. for her life, ject + 60 the other wan, accord» 
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_ only eee he could obtain was by 


| admitted'a creditor under the n eme and the defendants ; 
| denied, that he elected to prove under the'Commiſſion and give up 
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Ing to the tee Fir” fupport of the latter Gum the 1 
charged, that che teſtator without conſulting his wife or any of 


the other perſons elected to give up the ſaid ſeveral annuities, and 


to prove the ſum of 8;3267. as a debt under the Commiſſion in 
reſpect of them; and that he received ſeveral dividends; and 


others are expected; which in the whole will amount to more 
han ſufficient ro purchaſe an annuity of 5007. and upwards for the 
ue of the plaintiff; and that the commutation of the annuities for 


o AC. 28. .» Ts 


a ſum of money cannot affect her right under the ſettlement. The 


. prayer of the bill was, that an account may be taken of the debts, 


Jegacies, and funeral expences, of the teſtator, and of his perſonal 
eſtate; that the plaintiff may be at liberty to deduct 1,850 l. out 


of bis eſtate; and that ont of the refidue an anntity of Fool. for 


1709. 
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her life,  fabje& to the other annuities according to the ſettlement, 


may be-ſecured; and that ſhe may be permitted to receive the 


igtereſt;of the remaining part of the perſonal elle for her ſe, 
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* ſtated, that at the time the Commiſſion iſſued the penalties of 


the bonds were forfeited ; the annuities being in arrear, and that 


by the teſtator in Famaica it was determined, that an agreement 
ſigned by the executors” of Atkinſon, a deceaſed partner with the 
Mures, was void; and that the teſtator had no remedy ; and the 


the annuities. They ſtated, hs the plaintiff in many conver- 


ſations approved of his proving under the bankruptcy, ang 
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ng _ claim as "we NIE annuities. 


& upon an appeal to the King in Council from a judgment obtained 


uring himſelf to be 


os cupperei;h the es claim to 1 8 501 Jun Eewi, depoſed, : 


that upon the'6th' or 7th of February 1798 he was requeſted by the 15 


| reſtator and his wife to accompany him to Guildhall on Saturday 
| the 1oth for the purpoſe of receiving a dividend from the eſtate 


of the Murer, amounting, as was ſuppoſed, to about 2 2,000 L; and 


Which dividend, when fo received, was intended by General 
M Leun to be immediately paid over or delivered to his wife for 


* 8 and benefit; - for he then, and had it various 
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hi un 3 9908 the money . "TY the 014 
dividend ſhould, ſo ſoon as it was received; be delivered into the 
hands or diſpoſal of his wife, to be by her either veſted in the 


whole or in part in the public funds or upon mortgage, as be ſhould 


chooſe, in the names of truſtees, for her on ſeparate uſe; and 
it had been agreed between him and his wife, that the deponent 


ſame intention reſpecting the dividend afterwards; and in particu- 


lar, when the deponent called according to the appointment on 
Saturday the loth, notice baving been received, that the dividend 
was deferred to Tre/day, and the. plaintiff expreſſing ſome diſatiſ- 


faction at the delay, General A. Lean then told her, that ſhe ſhould 


a give herſelf no uneaſineſs upon that account; for the dividend 
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u. deponent adviſed, her immediately. to demand payment from the 
eee bankers, and to apply and veſt che money for her 
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x minution of her fortune ande 


* r 


and he lamented the loſs with tears, not upon his on account, 
"6 but bis wife's ; of whom he always ſpoke with great tenderneſs and 


would affuredly be paid on Tugſday next; and ſhe ſhould'imme- 
diately receive it, and make what uſe of it ſhe thought proper. Upon 
the 15th of February, the deponent was informed by the plaintiff, 
{that Callender had in purſuance of her huſband's directions and 
authority rity delivered to her two checke, drawn by the. aſſignees upon 


account of the ſaid dividend... She produced the. checks; and the 


1 con” Tow bankers, for 1 8 50 l., payable to Ann M. Lean or bearer, on 


ſe aceording to 
_ the repeatedly: declared intention of her hufband, and he ſo ad- 
viſed her under the apprehenſion, that in caſe her huſband ſhould 
die, before che money ſhould be applied or veſted, andi hie Mould 
not have deſtroyed the codicil, which the deponent underſtood he 
| intended, ſome trouble or difficulty might - ariſe to her reſpcQivg 
the ſaid money: but the deponent did not diſcloſe his reaſon to her 
on account of his promiſe to the. teſtator not to mention the tranſ- 
action as to the codicil. As the deponent did not aſſign any ſpecial 
reaſon for her demanding the money immediately, ſhe choſe to 


deſer it from motives of delicacy; ; her huſband being then very ill; 
| * and ſhe then ſaid, Calender had informed her, ſhe could receive 


payment, when ſhe choſe to demand it either, perſonally or other- 
wiſe. The deponent often heard General M*Lean ſay, he had loſt 


2 large part of his property by lending money upon bad ſecurities; 


| affection; eſpecially, as ſhe bore with ſo. Eat Sanden ſuch u 4 
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| 1 knen Wess depoſed-+ to a . in his wed upon . 
the 1 th of February 1798, relating to the dividends. due from 
the! eſtate of the Murer, amounting, as was ſuppoſed, to about 
2,0 which had deen poſtponed from the- roth to the 13th. 
Un the courſe of that converſation General M.Lean gave directions 
and authority to Callender to receive 85 dividends, and to pay the 5 
| fame, or 1,850 /., part thereof, to bis wife for her own fole and 
| proper uſe and benefit, and to dot "00 n in 125 e na 5 
eee biber A ; 
Tue eder Aſs PEO 0 my nie the laſt, that the 
plaintiff's few” days afterwards informed _ that and had . 
del were un Her two checks for + 1 8 e . | Aj 
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with the teſtator; and previoully: to the dividend being declared 
che requeſted the deponent to retain a part thereof and pay a bond 
debt of 1000. and alſo 700., which had been advanced on account 
of the dividends; and the remainder was to be paid to the teſtator 
= himſelf. The deponent having heard, that the teſtator was in 
Wy diſpoſed; and having been repeatedly told by him, that he had moſt 
preſſing occaſion” for money to diſcharge debts, went to his houſe _ 
upon the 1 gth of February 1798, intending to pay him 1,650/. 1 in 
part of his dividend upon the joint eſtate and 200 l. on account 
4 of his dividend upon the ſeparate eſtate of Hutchinſon Mure; the 
5 deponent being employed by the aſſignees in the management of 
me affairs of che bankrupts. He found the teſtator ſick in bed, 
and incapable of ſpeaking to him or of tranſacting buſineſs; and 3 
0 the beſt of his remembrance and belief be did not mention to 
be teſtator che occaſion of his coming there: but he did mention ; | 
WT it to the plaintiff; and propoſed to leave the checks with her; but 
upon condition, that they ſhould not be ſent into the Wa s for 
| payment, until proper receipts were given, either by the teſtator 
himſelf, in caſe he recovered from his illneſs, or by his perſonal 
| repreſentatives in caſe of his death; and the plaintiff having con- 
e to receive the checks on oi terms, the "IR delivered 
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I them to her e for the uſe of the teſtator ; and the "IM 
"Mins nent did not make any offer to her to fetch bank notes or'caſh for 
„the ſaid checks or either of them. The deponent and the 
* 5 18 0 plaintiff were the only perſons preſent at the delivery of the 
checks to ther. The teſtator was not capable of giving any di- 
rections as to the payment. The deponent previoufly to the 1 5th 
of February, and to the beſt of his recollection on or about the 10th, 
called on the teſtator to enquire after his health, and apprize him, 
© that a dividend upon the joint eſtate had been declared, and that a, 
., _ dividend upon the ſeparate eſtate would be declared on the 13th : 
but he never called for the purpoſe of paying the teſtator the ſums 
£ of 1 ,6gol. and 2001. on any other day than the 15th. The teſta- 
decor never did give him auy directions for paying the ſaid money 
or any part of the dividends to any perſon, or expreſs any wiſh, 
deſire or intention, reſpecting the application thereof: but the 
deponent delivered the checks to the plaintiff for the uſe 2th the 
dean as before e and. e other uſe eee 
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P paid till the 2d of July 1798; when they were received inder the Wl 
—_ WOW by 1 Mrs. M. Les and the abet ereentor wh pe 8 24 
= Win ol ect to 1 25 3 upon 3 e plinti? 8 1 1 5 3 
1 5 ſettlement. it was admitted, that there were no creditors, whoſe rights 
= . tame in competition with her. It was cantended, that the annuities 


. having. never been in arrear (a), and conſequently the bonds 
_ | not forfeited,” and General M Lean having proved the value 
=_ as a debt under the Commiſſion without the conſent· or privity of the 
= ON truſtees, the plaintiff was entitled, conſidering his conduct Wa 
3 breach of truſt, to have annuities to the extent of her right unde 
1 . the ſettlement ſecured to her out of his perſonal eſtate; or at leaſt, 
NY G if he ſhould be conſidered as having aQed for the beſt in proving 
- „ debt, and therefore ſhe ſhould acquieſce i in that meaſure, the 
7 plaintiff claimed for her abſolute uſe all the dividends proceeding 
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ene in cbeneep. 


Be the bie to the extent firſt mentioned, the plaintiff * Wenn 
1 reſtrained. it to the latter part of the alternative; and the Court ex- 
1 5 preſſing a very elear opinion, that the plaintiff was entitled to all, 
that the bankrupt s "eſtate paid upon the proof in reſpect of the 


value of the two annuities —_— * wh the ee 8 Spun! | 
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of death, nor upon condition, that the donor died; but was an : 
= abſolute, unconditional, gift, without relation to the time of the Wh; 


death of: the donor or the duration of his life: yet it was ſuch a 

: diſpoſition as this Court would ſupport againſt all claiming as 

volunteers under the donor. It is now to late to deny, that, though 
at law a man may not make a gift t to his wife, a gift of property to 


ber ſeparate uſe, accompanied with delivery, will be ſupported i in 


EL Equity. Tn this inſtance the gift is complete; for, whether 
money or bank-notes. or caſh - draſts, were put into her hands, the 
ſame rule would prevail; and the delivery is not the leſs complete, 


© becauſe drafts payable to bearer were given, and not ſpecie. The 


bond fides of the tranſaction cannot be impeached; nor the p piety 1 


5 of the motive be queſtioned.” No fraud, circumvention, or prac- + 


tice, can be imputed to the plaintiff. | The i intention was not ſud- 
denly conceived, and inſtantly executed. The application of che 
dtafts, chen brought, upon the 1 5th of February, did not depend | 
upon. Callender, the agent of the aſſignees. He could not by 
- tacking any condition to the delivery diſappoint the intention 


and direction of the teſtator. The condition, which he days ; 


he annexed to the deliverry, was a condition neceſſary for 


the aſſignees; Who were entitled to a receipt from General 


5 1 Lean, or from his repreſentatives, if he was dead at the time of © 
T payment.” Calender could not, as agent for the aſſi ignees, diſpenſe "9h 
With a legal diſcharge for their ſecurity. | But that was diver/o 

i intuitu; and. AS between the donor and donee could not defeat che 5 
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l canſt upon a minute examination of the authorities by the Lord Wenner 6 See Ti ate. v. 85 
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WO Calliider ſpend particularly to what paſſed uporthe 1b bf. 
February : but he has not ſtated what paſſed upom the roth; when 
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But if the contolieitic't in [the cat e owe de fulfctont o 
prevent the Court from acting in the firſt inſtance; a more ſatisfac- 5 
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grounds are, brought forward t to induce the Court to act upon What 
bas rather been intended than done; F what probably had been i in. 
 rerrupted by the teſtator J death, bur till was not completed. during 
his life. There i is no writing manifeſting t this ift. It reſts 2: j 
in parol; and, though we ſee no reaſon to doubt, that it Was bis : 
| intention at. the times ſpoken. of to give the money, and! it is not 
unlikely, that, if he had then actually received it, he might have 
executed that i intention, and have aQually given i it, it is now ſufficient 5 
to diſappoint this claim, that the money was not then receiyed, nor 
any notes for it in the poſſeſſion of the teſtator. 0 1; is unneceſſary 3 
to conſider, how te would have actually applied the. notes upon 
ni. I 5th, of February, w when they. were. firſt. brought to his. houſe, ; 
or the money, when they were paid. Upon the 1 5th, the ei- 
dence. of Callender ſhews, he was incapable of acting upon his pro- 
perty. He did not then act upon it; 3 and it was then, and not till 


chen, chat he could have delivered even the notes for the money. 3 


It might have been his i intention to give it upon the 1 ith: but he 
| had it not then to give. It was then a choſe i in action, A debt due 
to him. ; There could then be no delivery ; ; and upon the I 5th he 
was ineapable of acting. The gift, to have effect, muſt have been 
perfected by delivery ; 1. and, reſting upon parol evidence, both the 
intention and the execution of that intention muſt be clear and 
preciſe beyond. a doubt, to induce the Court to act upon the ſub- 
Jed. The will confirms the evidence, that the teſtator had talked 


. in this way: but the codicil ſhews an alteration of i intention. | Cal- 


lender was not examined by the plaintiff. - Shall ſhe conſider. the 
_ dividends/ as her own contrary to the intention of the N 
And allo a © the perfonal late * 10 5 ou: 
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The only point, upon. which I entertain any doubt, is. 46 to 
the gift but J do not think there is ſufficient ground to direct LY 
iffae. Nothing leſs would do than a dear irrevocable gift either to 
ſome perſon as a truſtee, or by ſome. clear and diſtin& act of his, 
by which he diveſted himſelf of bis property, and engaged to hold 
it as a truſtee for the ſeparate uſe of his wife, If I were to admit 
declarations of intention or of a diſpoſition of his property to the 
uſe of bis family, 1 hould let in a fort of evidence, aud upon a 
prindjple, "thar- would have à moſt exteaſive effect. But I will | 
be had given Callender diſtin directions to 
pay to the | ſeparate uſe of his wife: does that veſt it in her: 
does that make ' Callender 4 truſtee for ber; and could ſhe in 
this Court compel execution of ſuch a truſt ? But the money was 
not paid by Cullen der; ;/ and Callender WG not act, as if he under- 
ſtood; he had:received any dire Under theſe circumſtances - 
I do not think, there is ſufficient 0 to direct an iſſue. The 
iſſue cbuld only be, whether upon Saturday, the roth of February. 
1798 there was an affignment of this property to the plaintiff;' for 
before it was clearly an intention only. I do not like to refuſe an 
i ed the parties 2 2 55 it; and therefore [ will read the 
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- The Maſter of the Rolls did | not change is. op opinion; and the 
e was drawn up accordingly. An inquiry was directed, what 


dividends had n received under the bankruptcy upon the two 
annuities, JJ FA RG . ; 
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4 e by his: with thc. 16th-of ble, 3788, 
© reciting; chat che ſum of 1a, 5ook. Bank 4 per cent. Annuities 
„ eames. of in truſt after death to 


ſatis faction hy the advancement of a portion. The preſamption from Ay does not arifo from the 
Ga and parol evidence of an intention to = cannot be admitted originally, as It may, where 


Mtrodaced to * a preſuwprion. | 6 x 1 
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> Ty 3799 Grin to DER wife Elizabeth Agathee Wynne A * life. an au- 
. 0 - nuity of 400/., and, fubje& to the ſaid annuity, the ſaid ſtock: was 


= Fig entirely at his diſpoſal, and that he had transferred the farther ſum 
Bank, of 300%. Bank 4 Her cent. Annuities to truſtees, upon truſt to fe- 
dure to Lewis Borgue an annuity of 100 during his life; and ſub- 
ject to the ſaid annuity; in "traſt for bimſelf, bequeatlied to the de- 
fendant Bankes and two other perſons the ſaid 12, cool. Bank 4 
Annuſties, ſubject to the ſaid annuity of 400 I, and the ſaid 3000 “. 4 


Bank Annuities, ſubject to the ſaid annuity of Tool, upon truſt to 
N the ſaid capital two ſums and the intereſt and dividends thereof 1 


55 to ſuch and the like uſes and purpoſes, as are therein after declared 
8 1 the reſidne of his eſtate; and after giving to Mary, Counteſs of 
Montalbun, a legacy of 4, 000 l. he bequeathed all the reſidue of bis 
eſtate and effects whatſoe ver and whereſoever to the ſaid truſtees, e, 
in truſt out of the ſaid reſidue in the firſt place to pay: all his Ju. 
_debts, funeral expences, and charges of proving bis will and; exe- 
1 euting the ſaid truſt, and the ſaid legacy, and. any legacyy that he 
= - > might give by any codicil; and in the next place to lay out all the 
aacdlienr reſidue of his eſtate and effects in the public funds or upon 
real ſecurities, and out of the i intereſt and dividendg, if ſufficient, 
Wd net our: of: a ſufficient part of che principal, of his faid 
= relſiduary eſtate, to pay ſeveral annuities ; and upon further truſt, 
=—_ , * they ſhould out of the ſaid reſidue of the faid. eſtate yearly, until 
„ daughters or any other child of his body, who ſhould. be 
nn. living at his deceaſe or born in due time afterwards, ſhould attain 
their reſpective ages of twenty-one years, - or be married, pay bis 
ald wife or the guardians of his ſaid children for the time being 
1 ; 05 for the uſe of ſuch of the faid children the ſeveral ; annuities of 
b RE. 50“, to be applied and diſpoſed of” for or towaftls the mainte- 
f „ and education of his ſaid children, or otherwiſe for their 
aſe and benefit, as his ſaid wife or guardians ſhould judge proper; # 
the ſaid annuities to be free from all deduckions whatſoever; and in 
RE. - there ſhould be any ſurplus. of the intereſt, &. of the ſaid re- 
© | fiduary eſtate; after paying the ſaid annuities, upon truſt, that they 
_ ſhould from time to time anveſt ſuch reſidue and ſecurities, as afore- 
7 Rf order that the ſame might accumulate for the benefit of the 
a perſons, who would become entitled to the ſaid reſiduaryeſtate under 
__ +2 his will; and upon further truſt, that they ſhould Rand poſſeſſed of 
- thefaid reſiduary eſtate in truſt for all and every child and children of 
dean who ſhould be * at: che Ame of his i or born in 
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5 das time 1 equally to be divided among trig! ſhare: and 


that the ſhares of the children ſo dying in the ſaid teſtator's re- 


. there ſhould not. be any. child, who ſhould live to attain a veſted 


4 intereſt i in the ſaid reſiduary eſtate under ſaid will, then upon truſt 
i that they ſhould aſſign the ſame unto ſuch perſon. or perſons | as 
| ſhould be neareſt related to the teſtator at the time of his death ; 1 
: provided, that in caſe any of his daughters Would marry under 
| twenty-one without ſuch conſent, then the. truſtees, ſhould {el, 


_ aflign and aſſure, f or the benefit of ſuch daughter or daughters 


9 


4 only. the intereſt and. dividends of her or their ſhare. of ſaid 


1799. 


ſhare alike, and to be à veſted intereſt i in, and payable and tranſ- 2 
5 ferable to, ſuch of the faid children as ſhould be ſons on their 
5 attaining the age of twenty-one years, and to daughters upon their 
attaining that age or marrying, which ſhould firſt happen ; pro- 
Vided ſuch marriage be with the conſent of his wife during her 
by life, and, after her death, of the guardians ; and in caſe of the 
deaths of any « of the ſons under the age of twenty-one, ' or of the 

daughters under that age or unmarried with ſuch conſent, then 5 
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. on eſtate, as well as what might have. accrued under the ſaid 
; clauſe, ſhould go to the ſurvivors, and be equally divided between 
5 them, payable at ſuch times as their original ſhares ; ; an d in ca 0 


truſt monies for life, for. her or their ſeparate uſe, and, ſubject to 5 


executors. "B92 t 


"LE - . A * N OP 1 0 
* i e La 75 * 8 * 5 r Bo LEED 4 1 * f a. Li \ * wn 5 * - 
4 . # as 2 "$5 RG i} . 8 7 S 5 F< + Fa 4 * 14 


5 ſuch life eſtate, to and among all the children of ſuch daughter or : 
daughters, . as tenants in common; and, for default of ſuch iſſue to 


and among all other the eee ſhould marry with ſuch 
. conſent, as aforeſaid. "The teſtator then appointed the truſtees his 


1 8 1797 | Elizabeth Whine, = one 5 5 YE nn of the 
3 a witk the conſent of her father married Thomas Francis 


Freemantle at Naples, where they were all then reſident; and by a 
previous artiele executed by the teftatar and Mr. Freemantle, it was 
0 declared, that in contemplation of the marriage the teſtator and 
Ls Freemantle b bound themſelves in the following artiele, until a mar- 
AHiage contract ſhould be executed in a more regular form: tliat is to 

Jay, the teſtator bound himſelf, his heirs and executors, to transfer 
immediately, or as ſoon as powers could be tranſmitted to London, 
to Mr. Fremantle ſuch a ſum of capital ſtock in the public funds, 
as would produce to him a net annual intereſt. of 400%; which 
capital ſtack he thereby granted to F reemantle. as the marriage por- 
tion of his daughter, to be 7 him E of, as he might after- 


wards 1 


Vor. V. . EE 
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-Ghancerys | . 


1 tink fit; 1 ee bound himſelf, his heirs _ exe» 
eutors, to veſt the ſum, hich ſhould be ſo transferred to him, in 
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NY El truſtees, in truſt to pay the dividerds to himſelf for life, and after his 
3 © . deceaſe, if Elizabeth, his intended wife, ſhould ſurvive bim Without 


x. iſſue of faid marriage, to pay the dividends to her for life; and 
2 . after her death to apply the ſaid capital ſtock in the manner, that 
| EN | ſhould be ar any time after directed by bim im writing; and in 
! £ caſe ſhe ſhould ſurvive him with iſſue of ſaid marriage, the ſaid 
I capital ſum and the dividends, Ee, ſhould be applied for the benefi 
| of her and ſaid children of them in ſuch manner and n 
1 as ſhould at capes be direQed by 1 him under his hand. SO 

| f Ae the marriage {ety were «alt n 17 U the tenz. 
| 1 of 10 000. 4 per cent. Bank Annuities, to Mr. Fremantle, and 
it by him to truſtees. The teſtator died in January 1 799. The 
| | bill was filed by Mr. and Mrs. Freemantle againſt the executors and 
{14 1 the three other daughters of the teſtator, who were all unmarried; 
3 the plaintiffs claiming a fourth part of the reſidue of the teſtator's 
3 6 | perſonal eſtate under the will; : and the defendants, the other daugh- 
3 ters, inſiſting, that the portion. advanced 1 upon the marriage of the 
1 plaintiffs muſt be confidered as an ademption or ſatisfaction of the 
Z =, | bequeſt of a ſhare of the reſſdue, or as a part ſatisfaction; and + 
E that the plaintiffs ought not to receive any part of the reſidue, un- 
E tl each of the defendants ſhall have received hain PO 0 the 


5 Value of Ts ROE erin cent. \ Annuities. 
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1 * teftator $ hin pak ex for 'the at hl ſlated 

| by her depoſitions, that he ſeveral times declared, he meant to 
make no difference between bis children but to previde for them Ml 
equally; and par ticularly, that, after the -plaintiff*s marriage, 
in a converſation upon the ſubject of his daughter Eugenia being 
married, he declared, that though he was unable immediately to 
pay down ſo large a fortune as he had given the plaintiff, Eugenia 
ſhould be no luſer by it; and he would engage by marriage arti- 
cles to give her at his death the ſame as he had given the e 

7 895 and chat his other e ſhould baus Se 1 
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Lord Hardwicke had diftinétly in his view the diſtincion between 


a caſe frequently"called Pelbam v. Ld. Linculn. In the former 


che caſes of @ legacy and of a reſidue. The concluding! reaſon b- 
there; that the reſidue is the remaitider of the "eſtate beyond al! 
that may have been taken out by the teſtator himſelf 1 in any man- 


\ n 


ner whatſoever during his life, is deciſtbe. The very term | 


« refidue”” excludes all confideratlon of what the teſtator has done 


in his life.” In Smith v. Strong (e), the teſtator having given ſe- 
en, and alſo the reſidue 


veral legacies" to his three natural childr 


among them, your Lordſhip though, a portion advanced on mar- 
riage was not 4 a ſatisfaction of the ſhare of the reſidue, on the au- 


thority of 


hom v. Phillips, and patticulatly the concluding 


reaſon. - Richman v. Morgan (4 ), which will probably be cited 
| againſt the plaintiffs, is a caſe of a very different deſcription upon 


tlement bound ben 


It did not depend upon the intention of 


4 175 8 47 
- P l. © ; 1 1 : 7 8 1 % W - 2 ; i 
2 


* 8 7 * 7 * U 4 5 — : 83 a 
0 1 7 (7 7 T 9 2 4 . 7 7 hb [by 22 95 2 4 1 5 Ws No 15 7 1 N rr 
8 7 ? . 2 * 


| This advancement is a ſatisfaction pro tanto. The principle, upon 


-a child, -when that legacy is intended by way of portion, 6, that 
-a child ſhall not have a double portion (e). 


aided. The diftinQion is not very clear between his fining down 


* 


4 vt : 7 1 . f 7 
48, »k - fy e : 
{a) 2 41. 218. „„ ; 


(#) . —— iden Hr) 3 nd | 
aame of Watſon v. The Barl of Lincoln, Amb. 58. 5 

(e) 4 Bro. C. C. 493, ; 

{4) 4 Bro, C. U 63. 


( wh v. 5 17. will 10 | 


be Solicitor Conover _ ROT e 3 5 


Though this is clearly 
by way of reſidue, yet that was the mode, in which the teſtator 
has provided portions for his children; for no other portion is pro- 


| the expreſsproviſs.' Lord 'Thurlow thought, the words of the fer- 5 


the teſtator. He had it in his power to declare, the advancement 
fold” not 70 A W 3 wil wb yy Hot "ow a it decke 


Which an advancement has been held a ſatiefaction of a legacy to 15 


and making a calculation of a nominal ſum, to which he ſuppoſes 
bis property will amount, and bis giving thets: equal parts of his 
property without making chat calculation. it is very clear, 
and is admitted, that if he had made that calculation, it would have 5 
been a ſatisfaction. In Farnham V. Phillips the queſtion was not . 
abſolutely decided. It might have been confidered 2 fatisfaQtion. KEE; 
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indefinite as a reſidue. It is not a ſpecifie ſum. In Maiſon v. Ld. 
Sonder this was not taken to be a ſettled. point; though Lord 
Harilavicbe inclined to think the portion could not be a ſatisfaction 
for the ſhare of the reſidue: but he ſeems to have avoided the 
qvueſtion, as there was no probability of any perſonal eſtate beyond 
the amount of the debts. In Richman v. Morgan, notwithſtand- 
1 the proviſo in the ſettlement was, that the advancement ſhould 
gc in ſatisfaction, unleſs otherwiſe declared, the queſtion raiſed was, 


whether a gift of the reſidue could be held equivalent to an ad- 


3.4% 


2 . 


vancement of money or land. Lord Thurlou faid, the gift of a 


e meant 1 muh as it ould 5 * * 5 it 105 
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1 4 is, | hob ha 1 1 can e 
1 that reſpect Farnham, v. Phillips has been departed. from, and | 
. evidence admitted upon this ground, that it is not upon. the con- 


a0 


ion of the will, but an act extrinſic ;;and. thequeſtian, i is, how 
the teſtator intended that act to operate. The will is clear: hut by 
an independent act he has made ſatisfa Aion. During Lord Thur- 
/ lows a time evidence was often admitted:  Debexe v. Many (a). 
Ellen v. Cookſon (b): Cote v. Bopd (c), a8 to deuble legsgies, in 
which it Was contended, that evidence was admiſſible to rebut. the 
preſumption, but not to \ raiſe. i 1 Lord Thurlow ſaid, if. it is ad- 
miſſible on one fade, i it muſt, be admiſſible on the other; that the 
. queſtion, whether: by giving two legacies the toſtator did not-intend 
| the legatee to take both, was a:queſtion of preſumption, donec Pro- 
\ betur in contrarium, and would let in all forts of evidence :: but, 
1 where the preſumption ariſes from the conſtruction of words 
Jones: no evidence can; be admitted; This queſtion, does not ariſe 
upon the conſtruction of words, but upon an act done; what was 
the intent of that act. The evidence in this caſe is very, ad # 


The Me General in reph. In Debeze.) V. Mars, the "IM 
was admitted to ſhew, it was not a ſatisfaction. It is admiſſible 
to rebut a preſumption, - But this caſe: is not at all like thoſe caſes 
of enn from the ee of; a x child i in 198 life of the 
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ER its in en 
: 5 The ON here is, what. the Nabe means upon . 
face of the will; and parol evidence i is offered to ſhew, the teſtator 
did not mean the refidue, but after certain deductions. That is to 


I give 2 conſtruction to the will. The point was decided in Faru- 
1 bam v. Phillips, and \ in Watſon v. Lord Sondes ; where the queſtion 


was diſtinctly before the Court; and it was held, that a + lege Wa 


gs iel and a reſiduary _ was net. 1 


0b Sten i the point upon. 1 the parol. $1 Sl „5 | 5 5 
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: 3# a point 'of moment, and the evidence comes up to it, the cauſe 


mould not have been ſer down as a hort cauſe, My inclination 
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1 always againſt parol evidence. * admit it in this caſe would No 


be to admit parol evidence to make part of the will. 
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i was to rebut an equity G. ) Ml CTA 


bh The fallacy of the argument was | 


of n portion ex vi termini is a definite ſum. The teſtator ſpecifies 
this, as part of his property, that 1 18 ſubject to all ſuch debts a8 he 


In the caſe 1 


= referred to, of the advancement ag a a chnd in the life of f the 99 85 . 5 


MEL 1 0 of A . Was 
ava iſt of a' portion. It never eat be fo conſidered. | The idea 


5 may contract, and ſuch legacies as he may give. Then what re- . 


mains, which is from its nature indefinite, he gives to his daugh- . 
ters. | If i it is a queſtion of value, I will give more time to con- 
ſider i it: but if any one had put the queſtion to me in the abſtract, 


5 L ſhould have ſaid, it was a ſettled point. So much did I conſider 1 ; 
it ſettled, that, when you began to ſtate it, it occurred to me as de- 35 


| cided ; and the very eaſe of Mr. Pelham s will occurred to me. 


The printed Report muſt be erroneous 3 for, no doubt, the reſiduary „ 
eltate there was conſiderable. " Richman v. Morgan | is a caſe of a e 
very different deſcription. | The ſum of 80007. to be raiſed was 5 1 | 0 


à debt contracted upon the marriage ; and the 'eldeft ſon had a 


right to ſay, the eſtate ſhould be freed from that charge by the re- wid 


_ unleſs the father bad otherwiſe deſigned | it. 
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1 will FD he decree: now les to 3 prayer of the bill: e 
uti ſhall reſt in minutes, in caſe © od conſideration 22 think it it 
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-The deere was drawn up accordingly: without far; notice. 
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Y an 2 15 Mr. d fue * the purchaſer” refiſted 'the 


a For confirming the Report 15, 4 had been obtained near. a fortnight; | 
A WS and the Report had ſince been abſolutely confirmed. 8 . 
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Biddings 


„ 2 R. PEMBER: TON” moved to open biddings upon an advance of 
opened a der 
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of 617. on motion” on "the 


365 /. 35. ground, that the advance was too ſmall, and alſo, that an order 
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= The Lonp CranceLLoR ſaid; they muſt bid more. — 


Ru On the. ash of November the. motion. Was. repeated by: Mr, 
=_ Kagel who offered an advance of 6x ;;;;ô-w 


3 , WS. . Mr. Ainge for the purchaſer contended, that the practice is s hot 


EY to open biddings, after the Report is confirmed, unleſs there are 
=. _ ſpecial circumſtances; and that upon wat ground the former mation 
A a | 8 N Was refuſed. 2 | | or | 155 1 ET. 18 ; a 2 2 ö 8 e 1 F ” oy 7 ; +. 0 | ; 


= The Lord Cnancziior Laid, the. ground, upon. which! the 
4 TE former motion was rejected, was, not .that now ſuggeſted, but that 
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3 V . Motion granted 00. 


„ b , v. Lord Ferrers, ante, vol. 4 700; see v. 1 4M 
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. Ted 1 .On the part. of the defendants a a motion e made for an order | 
courie th rr | 
n for payment of the coſts of the diſcovery. .- VV 
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anſwer filed | „ 


in the vaca · Mr. Roupel for the lain . contended, 7 oY they were entit- 
led as a motion of (courſe to two Terms o except tothe 
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"ite but denied the practice to be ſo upon a bill for diſcovery 
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_ 201 nn deviſed all her 1011 lates in FO and 


17 bequeathed her perſonal eſtate ment at the RE: of 2 2 
| one, to Auna . Middleditch. 4 


7 0 IF 14 a 7 


* * 


3 n e Micharlmas 3 1 799, Mrs. Middleds 1h not as 1924 
attained the age of twenty-one, a bill was filed, i in her right byJher 
5 huſband for the purpoſe of effabliſhing the will ; and a croſs bill 
| was filed with a view to ſet it afide on the ground of the inſanity of 
the teſtatrix; Upon an iſſue directed a verdict was found in fa- 


vour-of the will; in conſequence of which the will was eſtabliſhed, 4 
11 the : accounts . direQed © on the 2 2 of Pro 1798, by 


i 


= 1 the 5 of . 1792. 7 bill in 1 this 9 17 was « filed 
1 by: Mr. and Mrs. Middleditch, the latter being then of the age of 
twenty years and ſix months, againſt the executors of the teſtatrix, 


and tranſactions between the teſtatrix and Sharland concerning her 
| eſtate, particularly of all ſums of money received by him from the 

iſt⸗ of May 1784, from which time he was employed by the teſ- 
tatrix as her ſteward, to Offober 179 2, or which might have been 
received without wilful default, for rents and profits, timber, ans 9 
fines for renewals of leaſes, or for cattle, corn, intereſt .of money, 
or otherwiſe, and of all monies paid for her uſes either in her life or 
ſiüic her deceale ; and that the defendant, Sharland may depoſit | 
all leaſes, deeds, &c, touching the eſtate of the teſtatrix, and n 
plate, jewels, rings, or other property, poſſeſſed by bim; chat 
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ous circum- 


ſtances in the . - _ 4 
_ akſwer a 4 
general ac- 


count was 
deereed 
againſt a 
ſteward, not- 
withitanding 
a receipt in 
full; which” 
was e 
only as proof 
of the par- 


"y ticular pay- | ? 


ment, not of 


circumſtan- 


ces It might 
have that 
effect; aas 

and againſt George Sharland; praying an account 'of all dealings 


upon rnd; 
that the prin= 


- cipal never 
would give 
Any. vouch. : : 
ers, and an 


a general re- 
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| Heer | obtained .adminiftration ; the executors having! renounced. . The 


= Saancen o | Vil charged, that the defendant Sharland had received large 
| . ſums of money upon all the accounts mentioned i in the prayer, to 
. place out at intereſt; which he had not done; that conſiderable ſums 


| had been loſt by ſuffering the tenants to run in artear; that a 


VP viren 
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A * bill» was 3 s filed; Dating, chat en Ft A 
nu Mrs. Mzddleditch had attained the age of twenty-one, and had 


5 receipt obtained by him on the 24th. of February 1787 was ob- 
Rn tained by fraud and-impoſition, when the teſtatrix was in a weak 
wy - tate of body and mind; and that-the defendant did not deliver to 
her at that or any other time any account in writing ; that at that 


_ time he was indebted. to her 3,000/. and upwards; and at her 
death 4,000. at leaſt was due from him; and he has fince received 
above 4000 l. more; that as. her attorney he took upon himſelf, 
rs without any proper, auth ri 
e Daniel Badcock at an under - value ; ui. 11 51. per annum; though 
wany reſponſible tenants would have given: 200 14 and he received 
| 5 e for fo doing. „„ ᷑ ũw ! Se na i R191 


ity, to execute leaſes, particularly one to 
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The bill alſo 9 11 50 per 7 various . as . 4b | 


7 g che defendant ſince the 24th of February 1787 that his receipts 
 -— ap ſuch ſums are ready to be produced, in the whole amounting | 


3 31374 and that in 1788 and betweel May 1784. and Ocrober 
ee e he poſſeſſed bimſelf of ſeyeral deeds, leaſes, Le. a1 in ber 
ba nals life and ſince Yor dexth, of pits ls Ge. N 
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The defendant wh his anfmer Rated, 0 Ds was wenn by 


LS the teſtatrix As ſte ward at a ſalary at fiſty guiueas a year, or at * 
99288 poundage of 17. in the pound; and he continued to act in that 
capacity, until ſhe became a lunatic in 1787. During that time 
he received certain ſums for the uſe of the teftatrix 3 all which furs 


85 A. regularly accounted for and paid to her, as he keine them ; 


3 reoeigts, 


5 0 3 hi ah. A 1 1 e 1 of Me. — 


as ſhe did not chooſe to have any open running account kept on 
foot; and in e 1 * ig En 8 ee 


> / 


 ®* Sberland ihe ſum of two hundred and eighty-four 2 a 


« e eee in _ _ ee to "this 9 . 
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Cees in Chancery. 


- The 8 mes upon the benefit of this reccigeia/bar of the. 


account; and ſtated, that the defendant always rendered to her a juſt. 
and true account of his receipts and payments up to the date of the 
receipt; Tobſequent | to which he ceaſed to receive the rents, but 
employed William Joce to receive them, and receiyed only what 
was barely ſufficient to diſcharge the houſhold ,expences and other 
incidental charges of the teltatrix ; and the defendant alſo cealed 
to keep her Courts; ; the being ill, and frequently. diſordered in 
ker mind, and continuing ſo, til ſhe became a lunatic... * 
denies, that. he was indebted; to the teſtatrix in 3, 000 4... or Any. 
other ſum... He admits applications: from the plaintiff to. deliver i in 
the accounts of bis receipts and payments ; 3. with, which he was 
unable to comply ; ; and he ſubmits, he was not bound; becauſe 


he fully, duly, and punctually, accounted with the teſtatrix; Who 


£7.74 


being ſatisfied with his conduct gave him ſuch receipt. Therefore 

it is not competent to the plaintiffs to open ſuch account or: call 
| upon þ him reſpecting the ſame; 3 28 they have not been able to point 
out any ſpecific error. He denies, chat he granted, leaſes of his 


own . or cut x timber, 


4 % 7 25 * 1 
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* a 5 5 15 8 inlited, os þ hy: 5470 a, 
accounted, and claimed the benefit of the receipt. He ſet forth 
the accounts rendered by Foce to him ſubſequent to the date of the 
receipt to the death of the teſtatrix; and ſince he has not received 
any ſum on her account. For the ſame reaſons he ſubmits he was 
not compellable to account for the ſums paid by bim ſince the 1ſt. 
of July 1784; though he believes, if ſuch accounts were made 
out, (Which from the manner, in which ſhe tranſacted buſineſs, 
ſometimes receiving money herſelf, or employing ſervants to do 
ſo, and in conſequence of no regular account having been kept, 
it would be impoſſible to do) it would appear that he has a juſt 
demand to a conſiderable amount upon her eſtate; as ſhe. never. 


paid-him any thing whatſoever for his ſalary, He denies, that he 
granted any leaſes, except as after mentioned to Badeocl, or 
received any conſideration, Sc. He admits it might be true, that 
aſter the a 4th of - February 1787 he might receive ſome ſums of 


money, aud give receipts: but he cannot ſet forth the account 
as the teſtatrix would frequently receive rents, and rack-rents, and 


1799. 
Miss- 
biTen | 


S gstuse, 


parts. of rents, herſelf, and never give any acknowledgement; and N : 
m_ he heard of i it, or received the remainder, he n the defire ER, 
„ f 


= 4 1 ofthe! tenants es receipts i in his bei name for the . He 


1 denies, that he obtained the receipt by fraud, or, when The was in 


NMI DDLE- 
FER. 


a weak ſtate, Oc, but admits, he did not at that or atiy other time 


845 ant L a anD, deliver. any regular account in writing; - for whenevet the executed 


9 


FF. 
77 - 
# 
# - * F. j 
* 1 
* 


FT 


any leaſes for lives, it was her cuſtom to make à memorandum of | 
+ the conſideration; 3 and when he received the ſame, and paid it te 
ther, which he always uſed immediately, ſhe would look at fuch 
memorandum, and make another memorandum of the money ſhe 

received, of what fines ſuch. money was compoſed; and ſhe keep- 
Ang ſuch accounts and memorandums never required him, nor was 


0 ; e ae GG keep any account of his receipts; as he always paid her 


: immediately upon his receipt. He admits, he ſigned the leaſe to 

- Badcock as her attorney, not under any ſpecial authority, but, as 

i the had agreed to grant him a new leaſe, and he was apprehenſive - 

: of loſing i it, ſhe being then very ill, and having given her expreſs 
0 adpiobaticn' to the defendant ; and afterwards, when the was better, 
1 the confirmed 1 it. He denies the charges of undervalue ; that he 

: received any thing for granting ſuch leafe; that he pollelcd any 
leaſes, deeds, He, plate, jewels, &c; and he claims a large balance 


5 a8 due to him for tranſacting buſineſs, and eee che rents - 


a roleale 5 a8 evidence, _ an account Was Hates and the ie 
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d evidence v was] proc d on ether fe.) 
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Me. Renih ond Mr. Hall for the "Man 15 8 that * 


receipt, upon which the defendant relied; was not and could not 
be ſet up as a releaſe, but as evidence of a ſtated: account, contended 


upon the anſwer, and particularly upon the admiſſion as to the 


Nate. of the teſtatrix, that the defendant- muſt be decreed to 


account e en to che n of the bill. 


a Short 8 the de 3 18 on ban receipt as i in nature of 


775 


8 Alge 5 the Rolle, —This e is not + Cuffcibnr mb the 
© defendant to ſet it up as an abſolute bar of all demands; when 1 
ſiee the anſwer ; ſtating, that ſhe did not chooſe to have a running 


account, and the other circumſtances'; and admitting, that ſhe was 
Se: diſordered i in her mg for from he nature of his 


%%ͤ * "Ra, ö 
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Av 


Coates in Chaney. >” 


® pb he, impoſed. upon himfelf the 1 of keeping a ab- 
counts, not only out of juſtice to his employer but to bimſelf. 1 
do not with to encourage any gentleman, in not keeping any 
accounts whatloever, „This defendant admits, that during the time 


me did receive certain ſums for the uſe of the teſtatrix be regularly 
accounted for them. 


He does not 1wear he kept no accounts: x 


1799. | 
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boy dür es none. ; By holding, this inſtrument a bar 1 ſhould , 7 


eſtabliſh an extremely bad precedent. . At the ſame time 1 do not 
mean to tay, that in no caſe whatſoever Fuch an inſtrument can 
ſtand. I know the Ailadvantage, under which perſons in theſe. 
<ircumſtances labour in the Maſter's office. Suppoſe, ſhe never 
| would give him a voucher, how could he prove payment? That 
perhaps, if he could prove it, with an aceount kept by himſelf, would 
do. But under the circumſtances diſcloſed by this anſwer I do not 
ſee ſuch a caſe ſet up as will excuſe him as Reward for this mon- 
ſtrous negligence in keeping no account whatſoever, 1 5 
1 am of opinion, that for the ſake. of the precedent I am bound to, 
direct an account of all dealings and tranſactions between the tel 
tattix- and, the defendant Sharland , concerning her eſtate, fc; and 
declare, that the receipt in the pleadings mentioned is to * con- 
cluſive ne of the PIR: of | 2801. bat! is not to have 
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RODDAM. 1 v. HETHERINGTON. 


. 1 DAE Aut; the Maſter: of 


the Rolle, fitting 
for the Lord Chancellor, that the writ'of Ne exeat Regno might 


Iſſue 2 the deſenilack, to be 8 5 908 1 the GA of 2,000 "OF 


C 


This application. was * upon 2 an n affidavit eby the e wii 


was of the age of eighteen, ſtating his title under the wills of his 
15 father, who died in 1784, at the age of twenty-two, and his, uncle 

William Adamſon, who. died in 1772, to their real and perſon: 
e ſtates, and particularly to a plantation purehaſed by Adamſon in 
| the iſland of Tartola ; that the defendant, the executor of Adamſon, 


Nov. 8. 18. . 


Dec. 2. 


Afﬀidavit to 
ſupport a 
writ of Ne 


-exeat Regno © 
muſt be ei. | 
x tive. 


Writ of. FI FIR: 
Ne exeat Reg- 
#0, obtained 
by a reſident 
here againſt 
a refident in 


N ha Weſt 


Tndies upon 7 
a demand 


when the 


anſwer came + 


F der was diſcharged under es, wich 00 againſt the Prochtin. Amy of the infant plain 
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1 


: but th the: We wt an wer tho; Soy any was LE to give ſecurity to * the 
233 


ariſing there, 


92” 
= 709. beef bimfelk of all his effects, and had the management of the 
"CC 


bo ial 
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en. 
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lantation ; ; that he refuſed: to account,” though often applied to; 
that the plantation was negligently and improperly managed by che 
defendant; - and that divers ſums pretended to be paid on account 
of the teſtatbr Adamſon were not paid, or were not really due, with 
other general allegations of impropet conduct; that the plaintiff 


is informed and believes, that there is due and owing from the 
5 defendant 1 in reſpect of bis receipt of the rents and profits of the 
1 teltator J real and perſonal eſtates. upwards of 2,000 J. and the de- 


ä fendant intends to 93 abrgad, and there, is reaſon, to believe the. 
money will be loft. | 
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N "Mofter er r of the Rolle 010 not make ts et; 7085 aKdavit 
not being poſitive, but to information and belief only ; ; obſerving, 
that it muſt be as poſitive as an affidavit to hold to bail; and 


that this affidavit was defective in other reſpects, not 8 the 


X Sys of the 0 1 what incumbrances were Nan it. 
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pon the 16th of Möbeeler the motion WIG . bie the 


; Lord Chancellor upon a poſitive affidavit by the plaintiff, that ever 
5 ſince the death of Adamfon the defendant has been in the conſtant 


receipt of the rents and profits of the whole real and perſonal eſtate 


of the teſtator ; and that there i is Now due and owing to the plain- 


aiff by and from the defendant on account of ſuch his receipts of 


the rents and profits of the aid eſtates real and perſonal upwards of 
25, 00l. ol lawful money of Great Britain. „„ 165 © 5 


1 4-1 


' When the firſt application « was * hs bill 1835 not bei filed: 


OY "a but the Regiſter aid, there were inſtances of granting the writ. pre- 


e 


5 n viouſſy to the bill filed. The bill however was filed previouſly to 


the ſecond application, and the plaintiff offered to take the order 
0 "py . the certificate. 8 


5 


N ; 5 - Then motion was as granted, 


Fr 


pon ike * of en a motion was det on alle; part 5 the 
_"Hefendant( to have the writ ſu perſeded, and the recognizance diſcharg- 
ed upon the anſwer of the defendant; ſtating, that he bas no papers 


or documents relating to the affairs of the teſtator Adamſon in Eng- 


9 all his affairs being in Tortala; that he comes occaſionally to 
England cd two or nbd POOR: "The POO: eſtate of the 


5 | teſtator 
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Mangel f Mr. Bull ; in 1 57 the e be 


5 bill 7 5 not ſtate any one ſum or demand, that could poſſibly 


be in the. knowledge of the plaintiff. . It contains no particular 


charge, but general allegation only. The plaintiff, having | failed | 
in his firſt attempt upon an affidavit to-his information and belief 
only, not pretending to have any paper or account, now makes 
this poſitive affidavit. He could not have been born ill many 


years after the death of the teſtator. Shall ſuch a poſitive affidavit 


be made under ſuch circumſtances to detain the defendant going to 
0 ortola, the uſual place of his reſidence? The defendant r 

2 ſwears, that the produce both of the real and perſonal eſtates was 
inſufficient for the debts ; that therefore nothing can be due to the | 
0 Plaintiff, The whole of this proceeding alſo ſuppoſes, that there 
is no juſtice i in Tortola; that the original deviſee, the plaintiff's 

8 father, who lived will: 1784, and thoſe, who. acted for him, 


: thought. this property not worth. looking after, I do not object, 


that Tortola is the uſual reſidence of the defendant; as Lord 
Tburloso in Athinſon v. Leonard (a) after a conſiderable diſcuſſion 
overruled that objection: but that application was upon a. clear 
debt by a bond; which being, loſt was ſaid to be a debt every-where, 
It muſt be a very ſtrong caſe, where the defendant; is not leaving 
the Kingdom to avoid paying his debts, but to go ta the very place, 
where the debt ariſes; where it is much more fit the ſubjeQ ſhould 
be diſcuſſed; . "7 document muſt Be drought. _ 


(a) 5 Bro. C. C. 218. 
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| Caſes n habt „ 
"© 3 not ſufficient for his debts; chat it is impoſlible fob him 47 
without his papers to give any account of the property, or the debts 
be paid; that not only the perſonal, but alſo the real eſtate, of the 
| teftator was inſufficient for his debts; that he had been a tailor, and 
had {purchaſed one ſmall plantation in Tortola, very ill plied ; 
chat the defendant let it to two perſons ſueceſſixely at a rent of 
100. a- year; one of whom ran away; that the eſtate was fold 
for 2,0010. currency, to ſatisfy the debts of the teſtator: but, the 
; purchaſer not being able to pay all the money, the defendant him 
ſelf took the purchaſe off his hands, and applied all the money o 
pay the debts; that his reaſon for taking the eſtate,” though very 
 Wl-conditioned, was, that it joined ſome eſtates of his own ; that he 
has ſtocked it with-cattle and negroes himmſelf; and that the pro- 

- duce in a good year is 20 3 of 9 and will this W 
5 exceed * . bs 
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Caſes! in Chancery. 


1 
. Fd 7 


which; if che ROT of juſtice: abſolutely requires as with be very - 
| inconvenient. | The object is obvious; that the defendant being 
unable to give ſecurity may be driven into terms. If the Court 
| thinks i it proper, he has no objection to give ſecurity to abide the 
event of the ſuit: but this is ſuch an attempt a8 the Court will not 7 
tolerate. The writ ought to be diſcharged, if not at the expence 
of the plaintiff, at that of the attorney, who adviſed him. The 

only application to the defendant previous to the. ifſuing of the : 
_ writ was at Liverpool in Auguſt laſt, by a common friend; to 
| whom the defendant explained every thing; and ſtated, that his 


* 


papers were at Tortola, They did not apply afterwards, till he was 
| going on board a ſhip of his own in the river; which v was 1 


to 1 ee n I * the TO: _ his week. at 25 


* 


* 2 
e 3 "oy „ rr 
of LEN l 1 3 

7 w S , WA 4 #5 . A — 


Mr. be A ihe 6 plan e the paid nor his father | 
were ever in Tortola, The defendant ſtates generally, that he has 


adminiſtered all this property, but under circumſtances,” that make 


it impoſſible this Court ſhould not expect an account, and at leaſt 


make him give ſecurity. Under ſuch circumſtances the plaintiff 
_ prefers: this Court to that of 7 ortola. . "The defendant is much more 
able to grapple with the inconvenience he ſtates, than the plaintiff 
is to go and conteſt this with him in Tortola, where the deferidant 
may have great intereſt and influence. The cireuſtanees he ſtates 


may be a reaſon for his having time given him, but are no reaſon 


for diſpenſing with the account. "Where 1 is the principle, that the 
' repreſentative of a. perſon abroad is not to account, becauſe his 
| books and papers are abroad? The objection as to the defendant's 8 


reſidence in Tortola might hold, if the plaintiff lived there, and had 


came over to this country (a). This property upon the affidavit 
of the defendant muſt be of ſome value; and the Court cannot be- 


neve it was neceſſary to ſell it. His repreſentation is, that man 1 | 


years after the death of the teſtator, vis, in 1784, a creditor, whom 


he does not name, brought an action and compelled a ſale accord- 
ing to the law of that country. in a ſhort way, by the Provoſt 


Marſhal ; and the eſtate ſold finds its way to the hands of the de- 
ſendant; : and the realon he gives is, that it lay convenient to his 


eſtate. This is the caſe of an executor, ho does not pretend, 
chat he ever ſent home any account. It is extremely fit, that this 


00 1 8852 an account. "0 the Court N 8 the writ ie wut 


(4) See 2 caſe of Bat Sharks ante, gal 4 599% lated i in De Carrier v. De OR 
e . 


cats "I ehanteiy. . 4 


be * THER can be no reaſon, that he ſhould not t give. 
E Try to abide the Were. s 5 


* 


5 Mr. Mangfild i in | reply—Thi is writ, - whe is 1 upon he 
prerogative, has from motives of public convenience been extended 


0 private tranſactions between ſubject and ſubject (a): büt no rule 1 
is more ſacred, than that! it ſhall not iſſue even againſt a perſon leav- oh 


ing the kingdom to avoid payment of his debts without a poſitive ; 


there may be ſomething to account for, that has never been made 


tranſaction muſt be forgotten. Here inſtead of a clear poſitive 


His own: ſtatement in the bill, that he is only eighteen years of age, 


vis 


N on what he has bees told by _ ow” 


n 0 


| Lond waa | 


1 think, the Prochein amy ought to pay the coſts. The application 
was very improperly made. Getting. this young man to make an 


was a very bad. ac. But enough appears upon the anſwer to 
require me to take ſecurity from the defendant to abide the decree. 
He has admitted. the receipt of aſſets to the extent of 2, 00 l.: but 
he has not ſtated what, was che extent of _ e for which the 
We. 12 a. 1 #1 3 


I / 


The 8 was, that the writ ſhould be diſcharged; that the 
Procbein amy ſhould pay the coſts of obtaining the order; and that 
the defendant ſhould give ſecurity” to be = zh by the Maſter 
in the ſum of 1,200, to ao the decree 6%. | ; 


. 


50 ( Au, vol. 4+ 590. 008 See the rent eas, 
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== 
Noba | 1 


Herurn- ; 
| iner. 


aſſidavit. Though there may be the ſtrongeſt probability, that | : 


the ground of application. Suppoſe, no account was ſettled, 'and 
that it commenced at an enormous diſtance of time, and the 


affidavit. of debt, it is made by a man, who can know nothing. 4 


ſhews, his affidavit cannot be true, within his COIN bat e de- F, 


5 not 1 ace any Wa Ms 6 

2 writ of Ne excat regno has been applied for upon admiſſions in 
the anſwer ; but the admiſſion would certainly do as well as an 
affidavit. - This anſwer admits enough to ſhew, that there is a 
gound for the interference of the Court. I ſhall relieve the de- 
fendant from the writ. It i is very fit to diſcharge the writ; and, 


affidavit poſitively, that 3 in conſcience he ought not to have made, 


IE a ba > 1 


'V. 


We ertat 


* ö IE as W * 

8 
f | f f ; 

n 

5 5 « 55 n Is . we 1 

( RUSSELL 481 V. 

4 % 5 Neu 1. . 5 ; 2 - 42 
OO: bobs, Joke for the Loxp: cane riot); A 


9 Money was made . Aa writ of Ae enen gn pan an 
r affidavit by one of the plaintiffs, flating, that the plaintiffs, 
"he Tubjed .the widow and executors of the teſtator, being entitled under the 


being matter 


of accouvr, Will of the teſtator to the ſum of 4,0001., a debt due to him as part 


; The welt of 


regus iſſued 


| C A general of his reſiduary eſtate, employed Mincbhin, an attorney, to get it 


1 affidavit of 
| ©; deliefof the in; who did accordingly recover a part, amounting to 2,7121; 


defendant's 


| | Intentionto which he paid over to the defendant, a ſtock· broker, to be inveſted 
* - of u inthe funds ; that the books of the bank had been' ſearched; and 
|  Tufficient it appeared, that no ſuch ſum had been inveſted ; and that inſtead 


Without the 


» 4 pain of. ſo inveſting at the defendant had converted it to his own ule ; 


Which that that the defendant for the purpoſe and with the view to avoid the 


= payment of the ſaid ſum means and intends to quit and leave 
pos as ap- the kingdom, and remain out of the juriſdiction; and the de- 


 plicaton for ponent verily believes he will do * unleſs e pg __ au- 


the writ of 

| Neexeat | | thority and pn of this Court.” 
4 regno no Sub. 

pena is ſervo 


OR... As Juſtice, obje@ted, b 


de unt . tions tothe defendant to inveſt the N and what . he 


MW the writ the 


Patty is bound made; and I to bear 9 5 F gp 
- and to pot in 5 „ . 
his anſwer; 


een bse Mr. as in 8 of us e e Ahe writ was 
8 e wary: rarely uſed, and has been refuſed. in ſome late in-' 
; the By bot ſtances, upon particular grounds, as in Sedgwick v. Watkins (a), 
_ affidavit, and in Ray v. Fenwick (5) becauſe there was no proper party to 
Yes fuſtain the ſuit, it has now got into general practice; and is adopted 
upon almoſt all occaſions, where the affidavit pofnively ſtates a 
debt; ſecondly, that it is an equitable demand, upon which the 
plaintiff cannot ſue at law: gdly, That the defendant intends to 
quit the kingdom to avoid payment. ln Atkinſon v. Leonard (e) 
dhe writ was granted originally upon an affidavit ſuch as this; 
though it was afterwards diſcharged upon the defendant's. giving 
1 ſecurity. Theſe VEE are in . firſt Rage, . for the 
wit. | 


3 | NS | | 33m c c. oh 11. ante, 3 | | Ts 9 25. | * 3 Bro, Wo ut. 
T! . Co ore ai 


4 * "= = me | P_— 
” gu * 2 ln TR n ä 
FE * 85 . N * 
5 W Wen AT 
If 4 
ut; K. 
A 1 


* 
% - 


Tales 1 ch zune. a) 
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Hoot en b do not think the affidavit quite tf GriafsAtory; 6 


as it might have been: but perhaps enough i is eſtabliſhed to enable. 
me to grant this writ. They ought to, frate, when the money 
was paid to the defendant. 
Neither are any applications to him ſtated; nor, upon what ground 
the plaintiffs ſuppoſe, he means to go out of the kingdom. _Valeſs' 
there is ſome converſation ſtated, in which the defendant himſelf. 
intimates: that deſign, it can be only ſurmiſe oc ſuſpicion at moſt, 


114 is true, thele facts are ſtated very poſitively; vi. that he bas 


applied the money to his own uſe: and that he means to go abroad 
to avoid paying it: but as to the former, it is not ſaid, when he 


- received , it, nor whether any applications were made to him, | 


from which the Court can infer. that general concluſion you draw; 
and as to, the other, though tated i in.expreſs terms, it can be only 
matter of opinion without ſome ſuch converſation by | the defendant 
| himſelf. 1 do not think, the Court has gone the lengtb, that is 
 ſuppoled, upon 'thele applications. 1 think, from ſome converſa- 
tions I have had, that the Court has been rather rigid upon that 
ground ; 3 and! it makes me doubt, whether the principle. that has 
always weighed i in my mind, 18 not. the true one; that It ought to 


proceed by analogy to an application to a Judge of a Court of 


N Common Law to hold to ſpecial: bail. There the leading cireum- 
ſtance i is to Tee, whether the perſon is likely to go out of the king 
dom to avoid the Jultice of the Court. If the fact was ſworn 1 to 

at common law, as it 1s here, I think, the Judge would order 
ſpecial bail, If you. come to the diſtinQion in Leonard v. Athin- 
en, I very. Teadily agree with the diſtinction between letting the 
Writ ftand for any limited time, and giving ſecurity: but in this 

ſtage i it is neceſſary to grant the writ for the purpoſe of bringing 
forward the other queſtion. As to letting it ſtand, or diſcharging 
It upon giving ſecufity, 1 cannot do that now; ; for, unleſs the writ 

iſſues, the man is gone. Granting the writ, it will be left open to 
an application to Aiſcharge it, giving ſecurity ; and then it Will 

be exaQly the queſtion in a Court of Common Law. I ſhall 
therefore g grant the writ, marking! it for the whole ſum, e 
| * all Ukelyhood, the defendant does mean to 8⁰ abroad. 
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179 90. 0 the 1 'rth of eb the defendant was AMY up 3 . 
ECT cuſtody under the writ ; when the Lord Chancellor expreſſed a 
„, doubt, whether the writ conld be ſuſtained; Jntimatiog, Fre the | 
LOT... defendant FETs have been held to o bail f in an * . 


Resser. 


e 7 bon ov 
= { 1 


| . . tab of Deceties Mr. . Raul 11880 ws ts; 1 writ 4 
8 ſuperſeded, with coſts,. upon the ground of the inſufficiency of the 
= 1 affidavit, upon. which it was obtained; and alſo upon an affidavit ; 
= by the defendant, mate. on the ground, that not having been ſerved 

with a ſulperna to appear he could not put in his anſwer. It was 
: Cen admitted however in the courſe of this application, that he had 
Ke” N appeared. The affidavit ſtated, that the defendant was totally a 
_ ſtranger to the tranſaction, upon which the writ iſſued; that there 
never was any ſum of 2,712 J. or any other ſum belonging to the 
A plaintiffs depoſited” with him; that two of the plaintiffs” he had 
—_— -neyer ſeen ;' that he had feen the plaintiff Harwood; but there was 
ay 10 mention of any ſuch ſum upon that occaſion; that he has been 
2 arreſted for 4,000. by Minchin ; who has lodged a detainer againſt 
. him for a farther ſum; and he verily believes, the demand ſet up 
1 by the plaintiffs 1 is the ſame, upon which he has been arreſted by 
1 Mincbin; that he never had any intention to quit the kingdom, 
or directly or indirectly declared ſo; that the arreſt was in October, 
but the plaintiff f in the action has not declared; nor has the defend- | 
ant been ſerved with a Jubpana. to appear i in this uit. 2 | 


N 7 


Mr "A +. Romill ; in ſupport of the 8 firſt 1 0 of # chi 
application | is, that no fact is ſtated in the affidavit, upon which 
this writ iſſued, ſufficient to ſuſtain it. Upon that affidavit, what- 
ever demand the plaiptiffs Have, appears to be a mere legal de- | 
mand; upon which an action for money had and received would 
lie: nor does it appear, that there is any ground for the ſuppoſi- 
= tion, that. the defendant was about to leave :the kingdom. He 
| Was a priſoner at the ſuit of the other defendant Minchin for the 
1 f | Tame demand. The affidavit ought to ſtate: the ground of the be- 
=_— lief; as, that the deponent has heard, that he has declared ſuch i in- 
tteention. The defendant was under the neceſſity of applying by 
n the plaintiffs not 2. -< ſerved. him wn « eee, to | 


N 7 


+ Abri) enero i in ſaßport of the + writ f 10, the 5500 an 


1, 100 “. and 1,000 L, by her will, dated the 21ſt of April 178 1, 


1 
application for this writ the defendant neceſſarily i 18 never previouſly 299, 
ſerved: but this defendant Bee ferved: with the writ has . n 
7 ir rr ne ĩͤ 
Lows Cx ente Upen this Appltenden no e 1 : 
taken out: but upon perſonal ſervice of the writ the defendant | 
is bound to appear. He muſt come into court, and appear; for 5 
he is to give bail. The requiſition is, that he ſhall give ſecurity” 
not to depart \ the kingdom. Having appeared be muſt put in his 
anſwer; and 1 5 apply o Rt no 1750 writ: but I cannot [fake © 
his affidavit. > 5 . as a wy ” 150 9 
Vo ibs aer eaſs ther wud Qexrly Hi lidve bert öde; 5 1 
if! they had proceeded at law; and the caſe mult be, that the a | 
fendant ſhall account for this money according to the price ſtock 
bore, When the money was put into his hands. I cannot diſcharge : 
the order. As to his purpoſe of going abroad it can be ſworn . 
to only upon belief. It is only fwearing to intention. There 
cannot be a poſitive affidavit. The deponent might ſet forth the 
ground of his belief. | A caſe: might happen, in which circam- 
ſtances might be ſtated : as if the own * taken his pallige, 
Ane ted ae the eee, | 
No endes was made Ti | 
0 See the ant cas and De Carriers v. De « Calne, ante, ol 4 377. „ 
2 we N by 7 Rolls. 
; Lond. PENRHYN. v. HUGHES, 44 200” 
Mo Poon, ſeiſed fo fabiſiinle of real eſtates i in the Counties' Mortgages 
of Caernarvon and Angleſea, ſubject to two mortgages for play's. : "hap 
tenant for 


life to run in 


gave all ber capital meſſuage, called Coytmore, and all other her arrear for the 1 


real eſtates in the counties of Caernar von and Angleſea or elſewhere, | 


to -truſtees, their executors, Ge, for 1009. ane upon certain 


yung ; 


inte reſt pur= 
chaſes the 


eſtate for liſec, 


and takes 


# poſſefſien un- 
Hou that purchaſe : bei is bound to 1 57 the Gente vi rents and Coke beyond the current intereſt in diſ- 


Fe W no arrear.z and. in the account under a LOG of forecloſure was charged zccordingly,. 


| . 


I 3 Tales in Ehancery. 
2 1799-. _ truſts; ; l rakjon thereto, the deviſed to ge deughter * 
1 Hughes ſome ſpecißie parts of the premiſes, and other parts to other 


Lees 
bee *r perſons for. their liyes; and after the expiration of the term and the 5 


4 . Husen. | ſaid eſtates for life, and ſubject thereto, ſhe deviſed the faid, pre- 


3 ef intereſt then due upon i it. 


miſes to the uſe of truſtees, their heirs and aſſigns, upon truſt 
yearly, and every year duriog the life of her ſon Fame Cotmore 
: Pugh to receive the rents and profits of the ſaid premiſes, and to 
pay and "apply the clear money ariſing from time to time, as the 
ſame ſhould. be received, to the uſe and for the benefit of her faid 
ſon in ſuch manner as they ſhould think proper and neceſſary ; 
and the declared, that her ſaid ſon ſhould: not have any power 
cover the rents and profits during his life, to receive the ſame or 
any part thereof, and that he ſhould | not have power to ſell her 
aid eſtate or any part thereof for the term of his life or for any 
other term, and that the ſame:thould not be ſubject to his control, 
or liable to any debt or debts he had already contracted, or might 
| Hereafter contract, and ſhould be ſubject during her ſon's life to 
LN the control and management of the ſaid truſtees and of no other 
; perſon or perſons whatſoever ;. and from. and after the death of her- 
ſaid, ſon ſhe deviſed the ſame te her daughter. Ann Haghe for 

| "PT various eee oyer on W ſenlement. . 


* N 
4 


The mortgage for cos to which t 5 deviſed files were fab- 

Je, was a mortgage in fee; which in 1794 was aſſigned to the 
plaintiff. The mortgage for 1,000 J. ſecured by a term of 500 
vo years was aſſigned to the plaintiff in 1793. with RN An-Arrenr . 


| Wenke over att under 2 will : | 
Wt * diaries of leaſe 25 FRY dated the 18th Bey 19 h of 
5 March 1795, James Coytmore Pugh in conſideration. of the ſum of 
-6ool. and an annuity of 2001. ſecured to him for his life ſold to 

. the plaintiff and bis heirs all the ſaid premiſes and the rents and 
In profits thereof to hold, ſubject to the incumbrances, to the uſe of 

the plaintiff, his executors and adminiſtrators, during, the life of 
James, e Pugh. n.55. 


1 


Mr, Pugh died "1 yours afterwarts. 


% 


The bin was filed for. A eee 7 7 5 0 kts mm w, 
whether in taking the account the plaintiff was to be charged, not 
1 with the intereſt accrued due after his purchaſe of the life- 
eſtate of James Coytmore. Pugh, but alſo with the arrear of intereſt 
accrued upon the mortgage for 1,000/. previouſly to that purchaſe: 


che defendants inſiſting, that the ſurplus. 1 rents and profits, received 
by the plaintiff after bis purchaſe beyond the current intereſt 


A 


of the mortgages, ought to have been applied, i in diſcharge of that. 


Prannrn 
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Hwonss. 7 
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arrear of intereſt, which Mr. b. 5 8 tenant t for . was boun 4 Bi 
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. Pi got and 1 Mr, Roni for the / 


on the ground, on which i it is put in the anſwer ; vis. the manner, 
in which the eſtate was, deviſed. to Mr. Pugh. That cannot affect 

the queſtion; which is only, whether a perſon, who purchaſes 
from the tenant for life, is bound to diſcharge the intereſt e 
in the time of that tenant for life. Perhaps the perſonal repre 


ought not to have ſold: but theſe defendants, entitled under Gs 
will to the eſtates in remainder, having no relation to him, no 

Intereſt to day, he ſhould not ſell, cannot raiſe that biegen. 
The teſtatrix has anxiouſſy provided 
liable to the debts of her ſon: but they are now endeavouring ſo 
0 charge, it. I admit; the plaintiff muſt be conſidered: as having 


notice: but except in that reſpect, that being appriſed of the arrear 
of intereſt he is in the fituation of a purchaſer with notice; there 


is no difference . the caſe of the mortgagee purchaſing and 
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has a lien upon the whole eſtate and all the rents and profits: but 


life, not as between the tenapt for life and thoſe jniremainder, IE 


is true, an application might have been made for à receiver; and 
then the rents and profits would be 2 not to the in- 


a -m a mew D 
never, or 85 bie Itca cannot the ſuſtained os the ik —— 5 


tives of Mr. Pugh might on the reſtriction in the will ſay, he ; 


that the eſtate ſhall not be 


upon the ground: of ſome. lien. A mortgagor has a lien upon the | 
rents and profits undoubtedly for the intereſt accrued becauſe be 5 


that would be only AS, between. the mortgagee and the tenant for 


It cannot be anden, n arrear was 
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10 aware of the arrear. 
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_ 
(int but alſo mw the ltd: bin the perde entitled! in n reminder ; 
tbok no ſtep to make the tenant for life Pay the arrears. It was a 


perſonal debt from him: "but: How is ie it a 'a ſpecific 1i lien * the 
yl rents "ROM ge etl R 
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Mr Ribera. and Mr. W. I DE the de fordentt —Thi Equity, 
however new, is perfectly plain, and very ſimilar to that, which has 
prevailed upon'the queſtion, how far the remainder ſhall be charged 
With any intereſt: accrued in the time of the tenant for life ; as in 
| Tracy v. Lady Hereford (a), and Reuel v. Watkinſon (5). The 


tenant for life, ſubje& to a mortgage, is bound to keep down the 


intereſt, not only perſonally, but the-remainder-man hal a right to 
file a bill; and if the mortgagee does not take poſſeſſion himſelf, the 
| Conmantlh appoint a receiver, and direct him not only to keep 
down the future arrears, but to pay the foregoing arrears. It is 
not neceſſary for the remainder- man to wait till the death of tlie 
tenant for life, and then come upon his aſſets, but in truth it is a 
charge upon the eſtate: otherwiſe the Court could not appoint a 
receiver. There is therefore a lien upon the property as between 
- the tenant for life and the remainder-man. The eſtate in the 


hands of the tenant for life is liable to the arrears as well as the 
future payments. The tenant for life cannot 80 any perſon, who 
has notice, in a better ſituation than his own. Having notice of 

5 the Equity, to which the eſtate is ſubje&, Which it i is admitted he 


muſt have, being himſelf the mortgagee, to whom the arrear Was 


due, he purchaſes ſubject to it. The contract does not import, 
that he did not mean to purchaſe ſubject to this Equity. 


There 
might be a hard caſe of that naure. But this plaintiff was perfectly 


Upon the face of the inſtrument the title the 
plaintiff intended to purchaſe appears. The tenant for life, ſubject 


80 incumbrances, the paſt intereſt not paid, and future intereſt to 
be paid, agrees to convey his right and title, and only that, to the 


plaintiff; and that is what he erpreſely agrees to buy. He : 
bought, ſubject to the Equity, and with direct notice of it; 


knowing the arrear was due. Could Pugh having this, ſubje e 
the arrear, conuey except ſubject to the ſame Equity? Would not 


the Court have | called upon bim to keep down the arrear of in- 
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tereſt? The rule, that prevailed in Tracy v. Lady Hereford, that 


no arrear ſhall accrue to w_ we een hob the Tents 


00 2 Bro c. cen 128. f 5 W® 1 2 Fs. 93. 
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1 Cite 11 Ehancery, 
and n are e bbc is clearly the rule of the” Court ; and . * 0. 
been acted upon in a recent caſe, Shipbrook v. Hinchinbrook and 4 
in other eaſes z and the defendants only are in a ſituation to com- Prnnuyn 
plain; 52 for the queſtion is, with what the remainder ſhall be Hoonrs. 


charged; fa was 8 8 the — in the two caſes „ 
ferred 1 to. FTT. oe . i 


M. Piggitt i in rad 165 tant Ki i no ad to 
compel the tenant for life to fulfil his obligation, can now after . 
his death ſucceed in railing this Equity, the rights of mortgagees | 
will be affected. The right of the remainder-man, while [the 
tenant for. life is in poſſeſſion, to call upon him to fulfil his obli- 5 
gation of keeping down the intereſt is admitted ; alſo, that, as the 
premiſes.; are charged to the mortgagee with all principal and all 
intereſt, if they catch che tenant for life in poſſeſſion, this 1 
will act to compel him to exonerate the remainder- man from the 
arrear, which he has ſuffered to accrue. But theſe defendants' — . 
lain by: during his whole life, ſuffering him, the truſtees not ating, q 
during fourteen years to ſpend the whole rents and profits ; and if > 
the purchaſe. had not taken place, it would have gone on to his . 1 
? death.. The defendants ' are ina better condition from the pur= @ | 1 

chaſe; for the plaintiff agrees, his intereſt muſt ſtop from the 

time he got into poſſeſſion. The fallacy is in applying to this caſe + 

the right of the remainder-man, applying, while the tenant for life 

is in poſſeſſion, and calling upon the tenant for life to do his duty. 1 

This i is calling upon the Court to make an ex poſt facto application 
of the rents and profits,/which during the life of the tenant for life 
they permitted to remain without application. If the remainder- 
man does not make the appl cation, and catch the rents and pro- 

fits in the poſſeſſion of the tenant for life, while they are accruing, 
| he cannot come afterwards and claim to this extent. I agree, they 
have full right to the benefit of the argument of notice, that the 
intereſt was in arrear. Even after the purchaſe the remainder-man 
| might have interpoſed, and applied to the Court. They could un- 
doubtedly have filed a bill agaioſt the plaintiff and Pugh, Sup- 
poſe, inſtead of the purchaſe a new debt had. been contracted by 
| the grant of an annuity to the plaintiff by Pugh, and in that way 
he had applied the rents and profits: could they in that caſe call 
them back? If the plaintiff had lent money upon a mortgage of | 
| hy es * and that 3 bad Nm Om the remainder-man 1 


„ T0 IQ 


4 : 


— 


. TY 


"1 . 
22. 
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75 * * 1 


oy ys could it he called Fete upon the 1 that hs * | 
knew the intereſt was in arrear? Where is the difference? A mort- 
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Paar, Ssgee has no lien upon rents and profits, chat are ſpent. From che 
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ko 


time that he acts, bringing an ejectment, or getting a forecloſure, | 
te has a lien upon them: but till then he, who receives, may 
ſpend them, as he pleaſes; : and they cannot be called back. oY 


remainder-man not calling upon the tenant for life ſuffers for his 


. He muſt ſtill e the mortgagee ; and it is his intereſt 


to in ter ole. 1 5 : 
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. of the Katt -Süpßete the pair ebe een: as 
- mbrigages; would the Court have endured, that he ſhould not have 
my himſelf the arrear? The Maſter would have charged him with 
| every thilling, ' 'He muſt have applied the rents and profits to all 
the! arrears, as well as the accruing intereſt, They are applicable to 
the principal and the intereſt due and coming due; going in dimi- : 
nution of all, that is due to him; and the tenant for life cannot 
e all done rents and Profits are e taken from bim. 18 
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15 not this abe a little to ini pol of Equity ? He 
knows, thoſe rents and profits are not applicable by the tenant for 


life to his 6wn pocket. He knows, he has a remedy; and though 
| x mortgagee is not bound to take poſſeſſion; becauſe it is putting 


himſelf 1 in the character of a bailiff, he ought. to take poſſeſſic ion for 
the Le of paying We wes dere Bat I chooſes volun- 


and better title, as a Tee. 11 92 hag th? poellen « as 
mortgage, it would have been 07 MER ede ſet off againſt'the 
principal and the intereſt accrued all the rents and profits received 
by him as mortgagee. Will his not taking poſſeſhon as mort- 
gagee make any difference? It muſt be contended by the plaintiff, 
that if he had taken poſſeſſion as mortgagee, he might have paid 
himſelf the accruing intereſt, and have paid all the reſt over to the 
tenant for life. I am ſtrongly inclined 4. 780 the 1 at * 
"__ "Pe" will bu of i rl. e 
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Maſter of the „ Rolle When this este ws argued, it was not from 
any doubt, that I entertained upon the point, that Lreſerved the 
directions, but for the eee W into the caſe of Tracy v. 
1 — W a note of. which: 15 have been favoured by 


| Mr. 
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Canes in chanter „ 
Mr. ben 22 which is reported i in Brown; to hs mhetter 1 799. 1 
- from that caſe it would he neceſſary to give a direction, that the * | 
arreat᷑ of intereſt acctued prior to the ſale of the life · eſtate to the PNA ur 
plaintiff ought to be included in the account againſt him; and upon . | 
looking into that caſe 1 feel myſelf fully warranted in declaring, 71 
that all the arrears acerued as well previouſly to as during the eſtate 


of the plaintiff, ſuppoſing it to ** a _ * in ene are oy 
_able oy that e i oC 
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The el deviſes theſe 3 beoaScialiy' 5 Te 400 for - ie, 
* under very ſpecial circumſtances z the truſtees being to receive 
the rents and profits, and apply them for his benefit, and, as appears 
to me, according” to their diſeretion. It now turns out, that they 
never acted, but permitted him to receive the rents and profits. | 
1 ſhall therefore in the deciſion conſider him 36 actual tenant for 3 
life; for in the view I have of the caſe i it will make no difference _ 7 1 
whatſoever in the directions to be siven. He being certainly . "A | 
| hound to keep down. the intereſt, As, between him and the rever- „„ | 
fioner, permits an 2 arreat to acerue; and makes a bargain with the 
_ plaintiff by which he was admitted into poſſeſſion, not as mort. 
gagee, to Which he had certainly 47 right, if he choſe to inforce | 
his mortgage and take poſſeſſion, but as a purchaſer of the life 9 
Intereſt of Pugh; and he continues, in poſſeſſion of it till Pagh's | = 
death, about three years afterwards. - Upon his death the pling = 
les the bill for a forecloſure ; and this: point has been raiſed, upon 1 
which it is deſired, chat ſome direction may be given, Whether e 
in the account of the rents and profits he is to be charged, as 
having applied all the rents and profits during his poſſeſſion to the 
reduction, not only of the intereſt accrued during his poſſeſſion, | 

"if of 5 een, . s have acerued ee 


3 ? 
. 3 I 5 127 £53 8 + 12 ; | .. 


It was d for the mortgagee; this 1 os 1 115 


ſeſſion, not as a mortgagee but as aſſignee of the life intereſt, he 5 I 
Was only bound to apply the rents and profits during his poſſeſſion 43 
to the intereſt, that did accrue, during his poſſeſſion upon theſe 1 1 3 
prior incumbrances. Conſider, what: his ſituation would have r 1 
deen, if no bargain had been made, but he had put bis mortgage | 3 1 
in force, and had taken poſſeſſion as mortgagee. Nothing is | ; 1 
more clear, than that he would have been obliged to apply all the _ 

rents and profits to che reduction, not only. of We intereſt, that N 
Vor v. EO. gh 1 
; by 1 


4 4299. ; might accrue e Curly that poſſeſſion, but of pee eee . 
] 8 . aàccrued previouſly; for the right of the reverſioners is this. The 
3 Wir tenant for life is bound to keep down the intereſt aceruing upon 
| Hoca 46. the ineumbrances afſeQing his eſtate, prior to his life intereſt, It 
| Morgazgee is true, a mortgagee cannot be compelled to take poſſeſſion; for he 
3 eee would ſubject himſelf to the account 7: which this Court will never 
3 3 "aq * | force. upon a -mortgagee. Therefore he may file! a. bill for a re- 
wan tee. cloſure without taking poſſeſſion. But if he does take poſſelſion, 
1 8 be is bound to apply all the rents and proſits, as this Court would 
Aifltribute them ameng the ſeveral perſons claiming intereſts, ſub- 
Jjeect to his mortgage.” A reafon was ſuggeſted for his taking poſ- 
=_ ſieſſion as purchaſer, and not as mortgagee, which is immaterial; 
for, whatever reaſon he had; he clected te take poſſeſſion as 
3 _ aflignee' of the tenant for life. The queſtion then is, whether he 
could put himſelf as ſuch in a better ſituation than the tenant for 
1 „ Nothing is more clear, chan that if the tenant for life had 
continued in poſſeſſion, and not applied the rents and profits in 
| reduQion of the mortgage, though as between the-martgagee and 
_ the eſtate the mortgagee would hare a' right to be paid out of the 
x. eſtate, into whoſeſoever hands it might come, et the Teyerſioner 
=> "hs might file a bill to make the rents ameſnable, and compel the 
1 tenant for life to anſwer for what had accrued. The plaintiff's 
__ poſſeſſion as aſſignee makes no difference. Every remedy they had 
Ac̃gainſt Pugh they have againſt any one claiming under bim wWith 
notice of the charge; and there is no doubt the plaintiff had no- 
tice. He is the mottgagee; and the deeds expreſsly, ſtate the in- 
ceumbrances. It is clear therefore, this tranſaction cannot vary the 
. rights of the reverſioners as to the application · of the rents and pro- 
Fits to the arrear of intereſt. His poſſeſfion might prevent wem 
from doing that, which it is otherwiſe. competent to them to do, 
_ vis. to ſequeſter the rents and profics during Pugh's 25 n 


3 3 oor) the arrear o accrue, 8 for n thay ba accrued, 


2 


1 5 1 bad no POET ee *. e a © plaintif 1 
. But Tracy v. Lady Hereford Was quoted; and I wiſhed to look 
Gs into chat caſe upon this point; and I am clearly of opinion, that 
upon the doarine there laid down, firſt by Lord Kenyon, then 


= = 5 5 here, and afterwards. upon an appeal by Lord. Ti burlow, 
= however. hard it may be, N it was in that caſe, for Lady 
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the reduction of any intereſt accrued prior as well as ſubſequent to 


the comwentement of that eſtate; and I am perfectly ſatisfied upon 
that authority, that I am bound to declare, all the intereſt accrued 
during the poſſeſſion of che plaintiff ought to be applied, to keep- 
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ing down the intereſt, not only that migbt accrue during that 


poſſeſſion, but all, that had accrued previouſly. The ground is, 
| that the eftate in the hands of the tenant for life 1 is liable to in- 


cumbrances, is in the firſt place ameſnable, aud may be made ſo 


by an application by the reverſioners, to all the intereſt accrued 
upon incumbrances prior to that eſtate for life. It is very hard, 1 


admit. ie may loſe all his intereſt. But it muſt always be re- 


membered, that both the tenant for life and the incumbrancers 


have a right to have tlie eſtate ſold; and if ſo; then the tenant for 
life will have his intereſt in what remains of the money produced 
by the fale; and it will be divided, as the law provides, in the 
proportions their intereſts bear to the eſtate. It was argued in that 
.caſe, that formerly the Court made a particular arrangement be- 
tween the tenant for life and the reverſioners, and threw a par- 
ticular burthen upon the tenant for life. That rule, calling upon 
him to pay a groſs ſum, I take it, is all now completely put an 
end do (a). It neceſſarily follows, that he muſt take, ſubject to 
all the intereſt, that could os accrued prior to his eſtate; and 


he Court is driren to the neceſũty of adopting the one rule or the 


The old rule ] 
impoſicg up- 


on the tenant 
for life a 
groſs ſum, - 


part of the 


capital of 

incumbran- 
ces, is at an 
end; but he 
takes, ſub 
ject to all tbe 
in tereſt. +, 


other. If the tenant, for life ſits by, and ſees. intereſt accruing, it 


"i his own: fault. He or. the. incumbrancers might apply to the 
Court; and then the eſtate would be ſold; and what remains 
= after diſcharging the incumbrances would be put out at intereſt, 
= and he would have the intereſt, If this had been a bill not for a 


forecloſure, but by the reverſioners, and the tenant for life bad 


made the point, I muſt perhaps have decided as to the coſts: : 


* in this caſe.t has made no e ee 


5 * 
7 5 1 / 
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pal, intereſt aud coſts, and an account of the rents and profits 


are 8 upon a ee vis, an account 4 the 3 


received by-the plaintiff, when ia poſſeſſion under this desd, c. 


with this only addition, that the rents and profits ſo received by . 
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60 See White v. Abi, ante, vol. 15 245 where the rule "CO one-third, of we 


be for esl 2 leaſs "OY * 9 oy life is ornate as ee and « „ 


him 


11 700. . nich are to bs applied in a the Felt place to ale — of dhe f — 
SD tereſt acerued due ſubſequent to the 1th of March 1795, the 


„ day, when he took poſſeſſion, and, ſo farvas they will extend, to 
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Saat, = 5 n 3 Rite — 8 1 Richard ng carrying c on ahubncs | 
et. off upo 


mutual cre- nin partnerſhip in London as merchants, borrowed 19, 000. on 


a e 1 joint and ſeveral bonds; and for farther ſecurity aſſigned a 


den area mortgage upon an eſtate in Jamaica for 45, 00. Of the money 


E ” which a ſet- 


off could be horrowed 2, 500. was ee CG the, houſe of n ; 
1 Toſtaincd at 
= aW. 8 rs me * ae Fs oy L Fo | 717 „ 3 Fs FE . 1 | 


3 Io 8 3 an — was 3 into for wn | Gale of 
FJamess intereſt in the partnerſhip to James Ingliſh Keighley, for 


230, 300, payable by inſtalments.” This agreement, though con- 
"ag ſented to at a meeting of the creditors, was not completed till 
| 1551 1797 when the deeds were executed, and the bonds of Beckford 
and Keighley were exchanged for choſe of James and Beckford, 


—_ except the bond for the debt of 2, 500. to the Muret; but the 
, = 5 money was depoſited by Keighley at a banker's. In October 1793 a 
dhe Mures applying for payment of their bond, Beciſord ſaid, it was 
not then convenient; upon which they requeſted, that they might 
be accommodated with ſuch ſum of a, 500 l. as'a, loan, to be repaid 
Akt a future period. Keighley offered to lend part of the money 
depoſited by him in purſuance of the agreement for the purchaſe 
of Jamer's ſhare in the partnerſhip,” if Fame would conſent. 
Robert Mare accordingly upon the 21ſt of Ofober wrote to James; 

ſtating their want of money,” the application. to Bectzſard to re- 
lieve them © by an application to Mr. Keighley to take up your i 
debt to us ſecured upon William Beckford's eſtate either wholly 


7p © or to-accomodate us with the amount upon our engaging to 


I 5 85 repay it at a future period: this latter mode Beckford told me 
would be moſt n to 4 25 and that he One mention 
8 it to e 1 2 „„ 3105 ck „ 7 $6 $43 att?) Rs 
© The 10 FU RUE TY: to 7 235 that JAS 8 een 
dee but what i 1s lying at the backers s to be ba to Fame: 
n | VVV upou 


£ "5 Ppon e debe pa came t . N 1 from 


enn in Cha mer. 


- od ls of the deeds ;: but. profeſſes Minka ans to a0 1 
commodate them, provided Fames. will give his <onſept t0 his ap. a 


0 oat 


Wenn 1 much of the n boy e e e 0 ele 1 a Kin "if 
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bie 2500; which he immediately, upon the 24th of Ofober . 1 
17 93, 4 ivered- tothe Mures; 3 and he received from th em 4 pro- : 5 7 5 a 
miſory note for that amount, payable to bim three months after 
date. Upon the rſt of December 1793 the. Mures became bank= 
rupt. Since 1 793 the intereſt upon the debt to the Muret was 

paid up to 1797 by . 11 e or FO are alter 5 . 
7 death of 1 e ee cy 8 
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l was filed by Fames ; eng that wan bedbidlart th t 
the ſum of 2, cool., paid by the plaintiff to the Mures, was a payment 
or part· payment of the debt then owing to them from the plaintiff 
and Beckford; or that the plaintiff is entitled to have ſuch payment 
ſet off againſt ſuch debt ; that an account may be taken of what 
remains due after allowing ſuch payment or ſet- off; and that upon 
payment of the balance by the plaintiff the aſſignees of the Murer 


675 10 Ps #1 4 


| may be decreed to deliver up the Wucht 550 to e Weir intereſt 
in n the woNgage: to the POWER: © e 12 5 53 


: The bill Gated, 1 as -there e an ee account 8 
N the intereſt of the ſaid debt of 23 500]. no final diſcharge 


was given to the plaintiff upon his paying over the money to the 9 8 Fa 


— 


Mues; and therefore by way of acknowledgment | for the receipt © 
of that ſum he received their promiſory note; by means whereof "0 _ 
the principal debt was paid off; and nothing remained owing. in | 
__ of; the aid debt e ſome e ſum for intereſt, at t chat 
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The =P AND _ pes by their 1 flated, that 8 
1 the Muren at the time of the application to Bealſed in- 5 


„ the money, w which ſhould be advanced i in conſequence, LE 


 thould de in diſcharge of the debt due to them; but that the e 
plaintiff at 


vanced the ſame as a diſtinct loan from himſelf to them, 
and took a note accordingly; ; and for that reaſon, not for that i in 


the bill mentioned, no final diſcharge was given upon that occa- 
ion for the debt of 2,500/., due from Beckford , and James ; and 
that” ever” ſince 9 179 3 Keighley has not _ been underſtood 
Vor „ 6; LS TK F V 
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3 4 "The defendants . Infifted; thatihs plaintif ought — 


yz 4 8 conſidered as intereſted in the-ſaid debt of 2, o. as ſurviving ; 
5 | partner of Beckford; and as aflignees of the Mares they claim the 
wa 1 whole debt; contending, that the ad vancement of that money to 
. 8 tte bankrupts was no pay mont or part - payment of the debt; and 
Fe _ the ee neee that as whderrhe Corimificn. 


5 © bod Chak 185 he Wy his his en d, | f 

GY ahi the bond to the Muren had not been exchanged, becauſe I. 

4  Keighty did nat know, who bad a night to it. He alſo ſtated, than 

bo 3 Ion y for the ſale of the plaintiff's 
; ind and Keighley out of the funds ariſing 
HER from the Hes mp ON of the. ere . hn TEE James and 
1 # 8 . © canines Gan Ie, — and Myr. Steele hs the 


Wo N after mentioning - Ew parte Quintin (a). French v. 
Fenn (5), Ex parte Preſeot (e), and Lord Kenyon's opinion in. Smith | 
v. Hodfon (d) in ſupport of the concluſion, that to ſuſtain a ſet· off 
1 in Equity chere need not be ſtrictiy mutual g We © there i is 
1 : Clear wu credit An were A by _e Court, © Ns 
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5 5 3 CI hs ay Hoi, that, ai thive 
5 7 . are upon account mutual credits between two! parties, though 5 
| + cannot ſet off at lau, yet it is the common ground of a bill? If 
: Jamer bad brought an action againſt Mure upon the note, ſup- 
dei no bankruptey had taken place, I ſhould have ſtopped that 
=  - action, while he was debtor upon the bond. When there comes 
= a caſe of bankruptcy, it is much ſtronger. Between ſolvent per- 
. ſons, there might be a ground 40 ſay, indulgence was given, the 
Credit extended; and therefore that eredit ought to be continued. 
But the moment a bankruptey comes the account is to be ſettled. 
8 1 They might. ſue Bedkford's executors at law.: but 1 ſhould oy * 
1 8 AQon. Therefore 8 is a 1 mutual credit. A 
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| polition' wat, that Keighley 


him and the Mures ; upon this ground, tha 0 5 
tion, that he was bound to pay the bond, he 5 10 pay © „ 
money. But what was done was not in put ſuance of that; _— 


| the Mares for theit ace 


| not take a mutual eredit. 


"Caſes *: Chancery: | 


e "Soliitor Guo Mr. Cox, and. 1 the . 


tis unneceſſary to controvert, that your Lordſhip would 
allow an equitable ſet- off, if there were either mutual debts or 
mutual credits: but this is a. caſe neither of mutual debts nor 


mutual credit i in Equity. This debt was one of thoſe, which by f e 
| the agreement in 1793 Keighley took upon himſelf. | The plaiatift 
| was from that moment completely releaſed; though eee p 
| mained upon the bond. The debt was wholly transferred. "Though * | TOR 
| the bond was not exchanged, the agreement extended is this debt | Fa 
| as well as the reſt; and after that agreement your Lordſhip ou 
not have permitted Tamer to be ſued. He was therefore a were 
ſtranger as to that bond at the time of the tranſaction of the note. 
Then the Mures apply for payment, not to Fames; but to Berkford 

and' Keighley. - The caſe firſt attempted by the bill was, that he 
S money was paid in diſcharge of the bond. That is now given —_ 


1595. 


e en 


be — 


mY 


CAR admitted, that another arrangement took place. The pro- : 


not Jamer, chould advance the . 
money; and the queſtion was, whether Keighley ſhould be 
| authoriſed for that accommodation to uſe: the ſum, Which he 
| had depoſited for the purchase of Fomter's ſhare. If that tranſ- 
| aQtion had täken place, and Keighley had, inſtead of making the 


payment,” taken a note, all this Equity would mes N between 8 DE 


the plaintiff thought fit to take up part of that ſam from Keighley's 


banker, That became his money; and he choſe to lend it to 
commodation. - In' what ſenſe is the plaintiff 
| indebted to the Aurer? Whatever was the conſideration, that did 


Ia French v. Fenn there were direct 
mutual credits between two perſons themſelves. In Ex par 


Quintin all your: Lordſhip did wa 


as to get over the point of form. z 
There could not have been a ſet- off at law: but the partner, who 


would have been entitled to a moiety of the clear ſurplus, was 


5 


himſelf debtor individually to the petitioners. There were clear 5 3 
mutual debts; and the only difficulty was as to the form of the 
action at law. But it is not upon any difficulty of that kind that 
we reſt, but that after the purchaſe of Fames's intereſt there was no 
— DO or credit between e and e Ca DT between 
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Keighley and ure; ahd "what Famer" did was only for the zc- 
commodation of hi former partnerſhip, himſelf not being liable, 
or even aſked for payment. They only deſired him to permit 
Keighley to lend o Ou of that money: but he ſays, be will him- 
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Jon CANCRLEOR I have not a particle of doubt upon this 
a vhich is the cleareſt Lever heard. It might have been wat- 


18 1 5 ter of conſideration, Whether the bill ſhould be filed by Keighley | 


" James; and 1T-rather think the Equity of the former et the more 
pregnant and obvious; for with the -knowled ge of the Mures he 
| has paid part of the conſideration, for vrhich, he was to make him- 
elf liable to the debts, through the medium of James. Giving up 
the bond will put an end to the ſuit completely; ; and Og: well 


ake the declaration u upon this bill as any r 
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At the tine of this tranſaction the Muret had not accepted 
Keigbley, nor given up that particular bond. The tranſaction af 
he x feb of the partnerſhip was not then a completed tranſac- 
tion. Under theſe. eircumſtances Keighley going on with the pur 
chats had money applicable to the ſenlement of chat tranſaction, 
when the buſineſs could be fini he application was made 
to Fames, that he would agree, that money ſhould go to the relief 
of the Mures, creditors of the partnerſhip. The mode, in which 
me does it, is by taking ' this note. The tranſaction going on be- 
_ tween Rei and him, I never would let him p roceed upon that 
note. The fact is beyond a doubt, that the partnerſhip effects of 
© | Beckford) and James have paid -this debt to the Mures. The. de- 
cree muſt be according to the prayer of the bill, wirhout coſts: 
4A cannot make the aſſignees pay coſts, © The plaintiff muſt pay the 
1 Keighley his coſts. If any ching is due to the plaintiff, 
ae muſt come in as a creditor. / The'n uſt be delivered up. 
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moved, chat ſervice of an Service of an 
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Executrirz i in 
1 un- 
der a writ de 
exrcommuni- f 
cato capienao 
ſor not ap- 
pearing to a4 
Citation by a 
cCereditor to 
to the exhibit an 


amount of 5 85 Si being the arrears of a an annuity, paid 1900. . 5 
and be, and James Blatch as ſurety, gave their joint and ſev As, 
bonds in the penalty of 1,0007. or payment of t he V debt upon 

| equitable _ 
inſtalments, | - Some inſtalments having, been F 9+ others provides. + 
becoming due, amounting, together 1 with the . of one in- les , BY 
ſtalment, that had been paid in part, to 17 51. 128, 6d., "Macknab © WEB 
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8 an action in the Court 1 King Bench againſt Gary and  _ 
| % L : | / 1 5 vg 8 8 3 1 | | . 
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1 on in 185 Count at SLA Pleas 8 Mary'B, Blub, 
as executrix of her deceaſed. huſband, Pending: thoſe: actions an 
agreement took place between Cary and Macknab, that the latter 


mould diſeontinue al proceedings in both actions upon Cary's.pay- 


. ing him the ſum of Fol. in part diſcharge of the debt upon the 


£0 ebend, with all coſts, and giving him a warrant of attorney to 


becure 1251, 125.6d., the remainder of the debt, with intereſt, | 
upon the 26th of November next. The 504. was paid, and the | 
Warrant given. This agreement was wholly without the privity | 
of Mary Blaleb; who was totally eee Wy: till net: bh was | 
; ed; when ny e her of 928 . 


* + 7 a . % 


3 th OR 15 Moy ho a Citattc on n of * Black ifſued : at 
the inſtance of Macknab, alledging himſelf to be a creditor by bond 
of Fames Blatch, calling upon her to bring in an inventory 
of the perſonal eftate of her huſband, . No farther proceedings 


were had upon that Citation; ; which was diſcontinued: i in con- 


| ſequence of the compromiſe. In December 1798 judgment Was 
entered up againſt Cary for 25 1. 51. In Hilary Term laſt ano- 
50 action upon the bond was brought againſt Mary Blatch in the 

n of Common Pleas for 1261. Fr. Aſterwards afreſh 
Citation iſſued. againſt: her in the Eocleſiaſtical Court for the ſame 
8 and upon the ſame ground as the former; and upon that 
ſhe was excommunicated for not putting in an inventory; and 


ſhe was in . under che ty: which 80d in . 
Term 1799. DV 


25 
| + 2 
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| Macknab by1 his affidavit 1 as to che 8 to 1 
Tinue the action againſt Mary Blatch, that Cary had Sen his 
watrrant of attorney as a collateral fecurity for the ſum of 12 51 
426. 64, with intereſt upon the 26th of November; and that not 
being paid, he commenced another action againſt her; and on her 


n EW Plene adminiſiravit he 5 che e 10 iſſue. 2 


Mr: Wetherall in Juppart 2 the 1 e juten c cat- 
not be diſputed. The Statute of Elizabeth (a). directs, that the 


writ ſhall be returnable f in the Court of King's Bench i in the term 
next after the tele. Till then that Court can have no cognizance- 
re * of this Court therefore remains gill the 9 of 
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K be REY of t * RO Op is, ut this i 1s in Rapp ter -- 
che circumſtances a releaſe of the ſurety ; and then this bond, - "1 
_ wy which the Citation was inſtituted in the Commons, i is a bond, + "=o 
upon Which 0 debt is due from the ſurety, though. it may WES SR 1 
due from the original debtor. The ſubject of the diſcharge of = 3} 
ſurety in ſuch caſes'was very much diſcuſſed' by your Lordſhip in = 
Rees V. Berrington (e). The only difference is, that i in A — I 
the ſurety. had once money in hie hands, out of which he n 
have reimburſed bimſelf: but your 1 ,ordſhip diſclaimed that, as. 

forming any part of the ground of your decifion ; and principally* - 

relied on Net v. Smith (d). That caſe in the circumſtance of 

raking judgment with ſtay of execution preciſely correſponds with 

this. The Equity” therefore is clear, upon the ground ſtated by 
your Lordſhip, that to the new action, though without doubt 


_ was a REL in Equity, me mul not od n oh 


1 18. true 2s. a 3 1 the W a ech re- „„ 
a is cited in the Eceleſiaſtical Court by a perſon, who i 1 
not a creditor; any ſuperior Court having a. right to grant a pro- | 
hibition or to relieve the party \ will never allow a perſon aſſuming 
the character of creditor to go to execution, or permit ſuch a pro- 
ceeding to ſtand; eſpecially upon a tranſaction of this nature. 
In Oughton le) there is an apology for the praQice c of the Eccleſi- „ 
aſtical Court in the facility of theſe proceedings. If the perſon ä 
eite ſays, there is no ſuch bond, it is produced. Ihe fays, ts .- KM 
not a fair bond, then after the form of proving | the fignature T7 2 
atteſtation there is an end of the queſtion ; 'and there i is no oppor= Þ © 

tunity of trying, whether it was not paid, releaſed, He. In the tt; 
| caſe of a creditor. by. ſimple contract it is ſufficient, that the. entry WE he 
5 of a merchant . in his own book i is produced; 4 hec probatio 

Bm 22 ad probundum inter allegatum.”. "OILS therefore the more Be. 
eſſentially neceſſary upon an application to this Court, exerciſing RT: 
- A vilitatorial control, that the queſtion ſhould be diſcuſſed : Other- OE ] 7 I 
5 wiſe the PAY, may | be e 135 a | perſon, who i is no /:. 


* *6 5 : . wy > 1 52 p bs ty vo OY #4, & 11 OY 55 05 1 Fond 8 i e e ee BY 1 7 
1 8 qa] 11. . 486. 1 0. ans rol. 4, 540. . 4 
1 3 Bro. C. C. 5780. 00 Tu. 230 _ 2 ; 

e 10 

— y 2 . 7 

| 0 0 | / - 


85 account of afſets. Ik ſhe does not appear, how is it poffible to 


Bons, chat the party is no creditor; therefore it is out of the juriſ- 
Aiction of the Eceleſiaſtical Court; which is ſatisfied by the pro- 
dauction of the inftrument, and does not allow the queſtion to be 

tried; though in another Court it may be proved, that there is no | 


fad is always in the firſt inſtance ſo ſtated. Then if the Court is 


executrix had applied earlier, vis. for a ns 
5 £ hare 1 it n have been 1 


- hibition When the writ of prohibition has iſſued, if the ground kb 


juriſdiaion, I am ſtopping proceſs upon it. She has never ap- 
ö Peel Ik the had appeared, and objecten to the intereſt of this 
 purſuer in the Eccleſiaſtical Court, 5 WE that there 2 = 
5 88 been a A of 3 


1 fbly do this, if there are any merits. An application for a a Juper- 
1 fedeas muſt be upon the ground, that the writ has iſſued iprovi- 
785 dently. It iſſues upon the Significavit. It is not ſtated, that the 
. Court has done wrong in iſſuing that; and if that is correct, there 
is a clear right to the writ. The ground of this anon is 
1 that there is an equitable ground to deſtroy the debt. The quotation 

I: from Oughton | proves, that it would be improper to try that queſtion 
3 in the Eccleſiaſtical Court; ſtating, that they are not to try the 

1 validity of the debt, but whether there is primd facie a Guſficient | 


that the action Was diſcontinued. It is very ſtrong to call the 
| agreement an abandonment of the right to proceed againſt ther. 
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"lis nk erm didifhe notappedr with Citations 
The application to me is totally deſtruQive of the juriſdiction of 
2 Eccleſiaſtical Court to call upon a repreſentative to gixe an 
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debt: The ground of all prohibitions is tried by affidavit; and the 


not ſatisfied, they put the party to declare in prohibition. . If this 
on the facts 
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8 Tag e e 1 ane of . ry Jeſs 


prohibition | fails, the cauſe is ſent back: but here you impeach the 
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"he Attorney Coed Sd: the TI ale cannot 1 | 
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ground for an inventory, This executrix muſt have had notice, | 


"Im of n a bill to m 2 in ee We in 
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The plaiatiff then had no means of proceeding but by citing her 
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; Gow 33 by, his mill, dated the zoth of July 1786 devited 
all hisreal eſtate, not before diſpoſed's of, to Wi Ram Thrale, Fobn 

; Cooper, and William Lawrence, their executors, Sc, 2 for a term of 
500 fears, and, ſubje& thereto, to them and their heirs, to the 
4 uſe of them and their heirs, until His youngeſt ſon Fo oſbua” Lomax 
mould attain the age of twenty-five, or ſhould die, which Would 
firſt happen; 2 and from and immediately after his attainment” "of 
| that age or his deceaſe, if he ſhould die before that age, to the 
intent, that his (the teſtator' 's) wife ſhould” receive an annuity of 
1502, during her life ; and , ſubj ect to the term and the ſaid annuity, 
he deviſed. all the ſaid eſtates to his ſon Joſhua | for life ; and, after 
| the determination of that eftate by forfeiture or otherwiſe, with 
remainder to truſtees to preſerve contingent remainders, yet never- 
theleſs to permit the rents and profits to be received by his ſaic 
ſon, paying thereout to his ſon Edmond Shallet Lomax, if he 
mould be then living, an annuity of 1757. and in caſe of his 
death to ſuch perſons as ſhould be entitled thereto under his mar- 
riage ſettlement ; and to pay the reſidue of the ſaid rents and pro- 
fits until! his fog Jabbud 5 deceaſe or attainment of the age © of 


portion upon exccuting the ſettlement. 


_** Nocoſty to a truſtee, whoſe mages occaſioned the ſuit. Fd VVVP' 


ah bY fe 


Ta term | 
will to 

1 out of 

real eſtate 


portions for 
daughters, to Ld 


be paidon 


marriage, 


upon con- 
dition, that 


they mond 


be married 
with conſent 
of their mo- 


ther, or, after 
her death, of 


the truſtees, 


and that the 


huſband 


ſhould pre- 
viouſly make 


a ſettlement: 


the perſonal 


eſtate, ſub- 
ject to debts 


and legacies, 
to be applied 
ia diſcharg- 


ing the por- 


tions in eaſe 
of the real 


eltate or for '' Þ 
any purpoſe - 
ebvuuſioes.miphe jodge moſt beneficial for e A marriage 1 taken ice with the con- = 
ſent. of the mother and the privity of the truſtee, but 'wichoot #6y ſettlement, by dhe neglect of the truſtee, 
the huſband having before and after the marriage offered all, that was required of him, ny been ready tio 
Execute a ſettlement within the condition, relief way given tg * by n oe 
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e to 2s! wife, if then” living; and FR __ Meth 


deceaſe of Fo o/bua he deviſedithe ſaid eſtates to his firſt aud other 


' ſons and the heirs male of their bodies reſpectively; remainder to 


his daughter Suſannah for life, and to her firſt and other ſons in 
tze ſame manner; remainder to his fon Caleb Lamar and the 
85 N his * remalnger to his own {00RT heirs. . 


The Gul of e term 1 500 NEED were in oa firſt * for | 


fecuring the ſaid annuity of 175, and in the next place for 


Taffing by ſale or mortgage, or other diſpoſition, to. and for 
Elizabeth Lomax and Matilda Lomax, the two eldeſt daughters of 
his wife Su/arnah, and to his ſaid daughter Suſannah Lomax, the 
um of 1, 5000. apiece to and for their reſpeQive portions, and to 
be paid to them upon their marriages reſpectively, provided and 


upon condition, that they ſhould reſpeckively be married with the 


conſent and approbation of their mother, if living, and of the ſaid 


William Thrale, Jobn Cooper, and William Lawrence, or the ſur- 


Vvivor of them, in caſe of, and after, the deceaſe of his ſaid wife; 
„ upon farther condition, that each of the perſon or perſons, to 
EE; and with whom. they ſhould reſpectively be contracted in mar- 
lilage, ſhall and do previous t to the ſolemnization' of their marriages 
5 reſpedively ſettle. and convey by proper deeds the ſum of 3 000. 
ET money or a freehold eſtate of that value, free from all Iincum- | 
| brances, asa proviſion for them, his ſaid daughters, reſpectively 
and their children, i in caſe of their ſurviving their reſpective huſbands; 
5 and upon farther truſt 1 in the 1 mean time and until the ſaid portions | 
pf the ſaid Elizabeth, Matila, and Suſannah, Lomax mould reſpec- 
Rs tively become: payable, that they, his ſaid triſſtees, and the ſurvivor, 
2 do and ſhall by and out of the rents and profits of his ſaid 


premiſes raiſe. and pay unto each of them, the ſaid Elizabeth, 


Matilda, and Saſannab, Lomax rel] ſpedively, until their reſpectire f 
Ws portions. ſhould become payable and be paid reſpeQively, the ſum 
_ of:60/. a- year by. balf-yearly payments for their maintenance ant 


ſupport reſpectively, the firſt payment to be made at the end of 


. months next after his deceaſe; ; and upon farther truſt, in caſe 
"oe wee, BULOM Joſbua. Lomax and his daughter Saſannab mould die without 
._._ +, having iſſue male, having iſſue one or more daughters reſpeCively, 

or raiſing two ſums of 570000. for . the 0 0 5 . er 


As, therein mentioned. nan rd 
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. Caſes. n cbaneny. N 118 - T 
The teſtator Sos, after giving certain e A to = 1 1799. | | 

Game truſtees all the money he ſhould be poſſeſſed of iu any of the _. al 

public funds at the time of his death, and all his ready money aud aan 

ſecurities for money, book-debts, and effects, not before 'bequeath- | | Coors bs | 

| ed, except a mortgage debt, which he gave to his wife, to be 19 „„ Ot 

poſed of among ſuch ef her children as ſhe ſhould think moſt 

deſerving of the ſame or any part thereof, in truſt, aſter paying 

all his debts, legacies, and funeral expences, which he directed 

migbt be done in the firſt place, that they do and ſhall pay and 

apply the ſaid relidue of his ſaid perſonal-eftate, ſo far as the 8 | 

would extend, in the diſcharging of the legacies -hereinbefore 

bequeathed or directed to be raiſed to or for the ſaid Eligabetb 

| Lomax, Matilda Lomax, and Suſannah Lomac, as the ſame ſhould 

become due and payable, in eaſe of his ſaid real-eſtate, or to or 

for any -purpole, that they. might judge moſt beneficial for his 

ſaid 55 whe as ys ol he e og EO truſtees. exe - 
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"The «oder Tied upon 155 250 of Detvinbier 0586 13 r 1792 
| Henry O'Callaghan became acquainted with Mrs. Lomax and her 
daughter Suſannah at Bath.; and ſoon afterwards made propoſals of 
marriage to the daughter in the preſence of her mother; which 15 
were accepted with her conſent and approbation, provided he could a : 
make the ſettlement, which by the terms and conditions of her 
father's will was to be made by the perſon marrying. Suſamab; 
and which dhe mother then informed O*Callaghan muſt be by 
adding the ſum of 1. 500“. to the 1, 500. bequeathed by the 
will, and ſettling the whole of the ſaid 3,000/. upon Suſannah. 
and the children of the. marriage. In conſequence of. this 
*O'Callaghan , ſoon left. Bath; and went to treland, to -procure the | 
11,5008, In April 1793 he returned to England; and told Mrs. 
Lomas and her daughter, that he had ſome difficulty with: his oe 
father as to the advancing the 1, 500 l. He ſtaid with them about 
three months at Bath and at the houſe of Mrs. Lomax; and then he 
went again to Ireland. In March 1794 he returned; and told them, | 
his father was dead; "and 1 in conſequence he Was become poſſeſfed : 
of eſtates and property in Ireland amounting to between 3 and 
4000. ar year, beſides upwards of 1.500 J. ſecured by bonds and | 
mortgages, which he then propoſed thould be taken as his part of 
[the money to be ſettled; to which Mrs. Lomax okjefted; ſaying, it 
| muſt be n in money, or ſecured wo property 1 in England. . 
Es een | e or | 
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Cates n Eyanexty: 


Ate Mlipig 0 neat three months he went again to trol; Weg 
abdut Chriſimat 1994 he Tent incloſed in a letter to Suſannah 
Lomam nearly the whole ſum of 1 Jo.; andi in February 1795 he 
returned to England with the remainder; and informed Mrs. 
Tomo and Cooper, who principally acted in the. truſts of the wil, 
that he was then prepared and ready to ſettle 1,5001. together 
with the 1,5000. bequeathed by the teſtator; 3 upon Which they 
tos the firſt time informed him, that the truſtees could not raiſe 
and pay the 1, 500“. bequeathed by the will, until the ſum of 


bs 3701. was firſt ſettled by him. After this, and previouſſy to his i 


M 05 81 ith of Mara, 


| 28 the truſtees mould approve ; and would enter into any engage- 


an could be ralſed ; and that he. was as willing to make a ſettlement 


marriage, he repeatedly offered to Mrs. Lomax and Cooper to ſettle 

the whole of his eftate and property, as well as the 1,500/., which | 
| he had brought to England, ; and he propoſed, that Mrs. Lomax 

| ſhould ſend à perſon to Ytland at his expence to inquire into the my 
value of the eſtates.” He alſo produced and delivered to Cooper his E: 

title- deeds; who afterwatds' returned'rhery, ſaying, they: ſeemed to ĩ 
be fair and right. The eftates in Jreland were leaſehold eflates 
"mn per renewable for hows! and leaſeholds for 999 TRE 


9 Ss t . 
£ EY . Us 2 77 7 a ; * 
big . ; , Y : * \ g 1 * 2 ; : ' 
As ? 3 1% 2 3 
* 


25 7109 5 S ere were 1 no benen 
having been made. Cooper,” as Secretary to the Archdeaconry 
Court at Sr. Albans, made out the licence. In May 797 Oc 
ben, offered to ſettle 3j, 00 “. of his on money, provided the 
ruſtees would undertake to raiſe the 1,500 U, and pay the ſame 
00 him after the ſettlement; upon which Cooper te took an opinion 
of Counſel; who recommended the ſanction of a Court of Equity; 
upon which the bill was filed; Rating all. theſe circumſtances; 
charging, that the condition was illegal and void; and praying, 
that the will may be eſtabliſhed, and the portion raiſed and paid; 
the plaintiff offering, to make fuch ſettlement as the Court ſhall 
direct; or that the plaintiff oe e > dectged entitled to * 
9 FD Got. under me wi. Ry Gn LIL ITN 
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The Gebo daher bo by his atifwer ad, Wit the 1e plata 


| repreſented to him, that it was not in his power to raiſe more than 
4,500 J. of his own money; ; ; that he was ready to ſettle that ſum, 


ments, that. they and the- plaintiff. and his friends ſhould think 
_propers for ſetiligg his intended wife's portion of 1 , Jodl, Fo foon 
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Caſs in Ehacery, 165 


6 his REIT in i Meld, if thar's was pee t 10 time pur- 5 1. 99. 
. He admitted, he might after peruſing the title-deeds fay, — 


they appeared to him to be a legal ſecurity: but he did not think "| 


bimſelk Jaftißed in acceding to that propoſal; as they were a. 
ſecurity of a different nature from what was directed by the will, 
and on account” of the diſtance of the Country might be attended 
with trouble and expence. He denied, that he told the plaintiff, | 


- that if at any time ſubſequent to the marriage he would ſettle 


3.800 “ he would be entitled to her portion. He admitted the 
N 4 offer 188855 iy: e as 1 in the bill. | 
The or 0 of Mes. Tons Mace, that 11 firſt time we * 
oF intimation of the objection to the plaintiff's 8 adding f t,gool. 
to the 1 ol. under the will, was in Oober 1704, when the 
E pluintiff was in Ireland, from her ſon Caleb; who had been to 
. Doftors Commons to inſpect the will, with a Barriſter; who gave 


an opinion, chat it would not do; and till then there was a com- 


mon miſtake of them all as to the conſtruction of the will. She 
= flated, that that Was not her huſband's intention; for in a con- 
verſaton with him in 1786 ſne repreſented, that it would be a 
; hardſhip: upon her daughters, if they could not marry, unleſs to a 
perſon,” who would ſetile 1,500 ,.; and ſhe put the caſe to him 
| of ' propoſals from the gentlemen of the Bar or the Church, or of * 
man in trade; Which might be very good matches, and yet it 
8 might be inconvenient to them to ſettle 1, 500.; to which he 


1 


WO anſwered; that it would be no greater hardſhip, than it was to 


him; O upon his firſt marriage was obliged to ſettle 300 J. 


wife. 


* > &j 3 
* 8 
5 
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de 1 "OR UE hs Me Rad,” then the marriage St 
be ſolemuized, before the proviſion. required by the will was . 
and ſhe gave her conſent to its being ſo ſolemnized previoully ; 3 


| Coons. 7 


a-year of his own er Wn pt OA the 1 of His 5 


and her having laid the contrary by her anſwer was a miſtake; 


the plaintiff having! promiſed. to ſettle the whole $,0007., as ſoon 
| as the! ſum of 1, 500 l. under the will ſhould be raiſed; that ſhe 


believes, *Cooper was of the ſame: opinion, from his having readily - 
made out the licence without expreſſing any opinion to the con- 


traryy and the Se was with: the" entire conſent of her and 
By truſtees, „ RE ere Ea 
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_ Tales: in chanctty. 
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* i= to dhe depoſitions of Mrs. Lomax,  Maitda . 
3 TA Caleb. Lomas, and another witneſs, Jaſdua Lomax repeatedly be. 
* er fore the marriage offered to give bis ſiſter Suſannah 4. bond for the 
© . 8 1, 5000, and declared, that as ſoon as he was of age he would take 
Fo care, that ſum ſhould be paid. By his anſwer he denied that, to 
=: the. beſt. of his recollection and. belief: 1 8 be e that hn i 
5 8 h bad, et the Majriages IE ER oY Gore” mid; 13 5 11 
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=. "er. Mangfeld nd My. Tan for. 95 Haintifi—The plata 
IR * entitled to have this portion raiſed according to Daley V Def- 
1 | bouverie (a) and many other caſes. Reyniſh 1 v. Martin (3) goes in all 
| 50 = - | Points, to this. The condition there was. held to be i in terrorem as 
p 85 to the real eſtate only ; 3 and the aſſets were marſhalled. That has 
1 = 5 . been ſhaken. by. later caſes; Scott Va, Tyler (e) and 
can v. Beaumont (d): where your Lordſhip obſerved upon the 
© impropriety of applying the rules of the Civil Law wick reſpect to 
_ marriage, in this Country; the Engliſh Law impoſing reſtraints on 
5 r the age of twenty-one. But in this caſe the re- Mp 
ſtraint is not confined to that age but extends to their whole WAG 
= - lives; and depe de, not on the truſtees. only, but on ſtrangers 
= That part of the condition. preſcribing, the ſettlement, to be made Wl 
= on the part of the huſband is flill more againſt the policy of the a © 
=_  - Lana the eſſect being to reſtrain very Proper: matches, Gated iv e .; 
= the depoſition of Mrs. Lomax; though not ſtrictly evidenee. Such Wl 


— 


| a, Power might be immoderately exerciſed ; which is a reaſonable e 
. ſuppoſition from the eautious avarice of teſtatorz. If a reſtraipt te 
=_— | . bene is e, it may be eee W as 


7 
$4, 


_ \ 
3, : 


But, 3 the Court « can \ doe. tack a e it n 
be ace to Daley v. Defbowverie, that the plaintiff has 
f 4a what | in Equity will be n e as a literal perſormance; 
wich be tegcsted; but was prevented by the -miſtake of the 
truſtee and ignorence, net wilful. A ſettlement of he eos. | 
1 | Which he offered, with x covenant 10 ſetiſe her 1, Fool. would 

dave been a firic performance. - Beſides that, he tendered the title 
= _= of kia ee eee exceeded the 1 ee 
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Bi ik is laid fails baba 4 7 there f is ey: 
in reſpect of the life eſtate of the defendant. Fara Lomax; who, 


under theſe. p08 take bene 


, 


7 he Ale, Ceneral 8 I. Hart 13 the 4 fene * — — 1 
Lmax—There. was no engagement to ſettle 13,0001. except the 
offer in the bill. The arguments founded upon thoſe caſes, - 
in "which conditions in reſtraint of marriage. without conſent | 
have been. controlled, cannot apply in the leaſt to this caſe; for | 
the teſtator has made a proviſion, . which be unqueſtionably had a ry 


'x 799 


oC Ws 
though we do not defire a perſonal decree: againſt him, ſhall not * 


fit by due breach of con- Cen, | 
ditien. 5 165 1455 1 1 Fi 8 8 * 3G E 4 7 x 4 13 ; aha, 71 * 1 * FA : Ph f ip p Pg 5 c | . "7 25 45 A | 3 : 7 | . 
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right to wake; that if a ſeittlement cf. a particular deſcription i 10 7, 


made: upon his daughter, then ſhe' ſhall have 1, 500! 1; if hat ſettle- 7 
ment is not "made, then the ſhall have nothing. Þ is a previous 


| condition ; in. conſequence « of which the truſtees are to act; and 


unleſs that condition i 18 performed, they cannot act. This caſe 1 * 
governed by Harvey v. Alon (a)... Lord Chief Juſtice Willes very 
| ſenſibly. obſerves in giving his opinion, that the Court cannot X 


make a will for the. teſtator. | The diſtinction ſuggeſted, that the 


perſonal eſtate, which is not the caſe, it ſhould be ſo applied. 


Plaintiff entered into any contract to ſettle 3,900 J. ? NG, be 


(a) PER as, 1 10 0 d Sie babls beat 16 Mr. Sanda 3 PP "42 


opinion in the Reports lately publiſhed from his manuſcripts, 83. 


legsey fails to affect the real eſtate by an event ſubſe quent to the death of the teſtator, not 


"Ow" aue, vol. 3. 8. 13 


75 


„ El 


| perſonal eſtate may be applicable, though the real is not, has no 5 
ground to ſupport i it ſince che late caſes. In this inſtance the per- 
ſonal eftate-i is merely given in eaſe of the real, or for any purpoſe #2 
the truſtees thall judge moſt beneficial for the teftator' s ſon Joſbua, 
| The other legacies and the debts are not charged upon the real 
eſtate; therefore there is vo ſubject for marſhalling (3). The 
teſtator only meant, that, if there ſhould be any ſurplus of bis 


Lord Chancellor obſerved, that there was a very good bote of Lord Chiak Juſtice mu | 


being in the firſt inflance a charge diſtinly and LOAN * the FEY 1 ſee Prarce 


A 


| There is no ground for ſuppoſing, a compliance with the con- 
dition was prevented by contrivance or management. Has this 


had died in the interval, before this bill was. filed, containing that, 7 
offer: could this 15 ool. have been raiſed then? There was no 


contract; ngthing, under which that ſum could have been raiſed . 
28 a e n bis 2 en this ſum would have been 
J and it would be 


(6) That the equity for marſhalling aſſets does not apply to . N . the 


a to | | 


1 1709. 


On 


| 5 


? 
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0 be raiſes for tet benen. ee Rad gel what his nad 


* afterwards married a man, who had ſettled 3, 00“. upon her: 
would he not be entitled to this ſum of 1,500, ? The previous 
warriage would not have prevented chat. It is contended,” that 
the ſum to be found wt the huſband” was not neceſſarily to be 
more han 1.50005 the ſum of 3.000. being compoſed of chat 
kim and her 1,500 l. The will cannot be ſo read. The true in. | 
 refition was, t that to entitle herſelf to that ſum the ſhould marry a 
man, whoſe property amounted to 3,000). Borrowing the money 
Was not within the teſtator' s view. A condition with chat view | 


Y g is perfectly rational; and no Court of juſtice has a right to tay, it 


_ thall not take elekt. He intended her fortune to be in proportion 
+ the ſerclement. | Upon this argument the uſual proviſion for'a 
Jointure in proportion to the fortune of the wife is agaiaſt the 
pPoiey. of the Law, encouraging marriage. A teſtator has a right 
0 ſtipulate, chat the perſon, who is to marry. the object of his | 
bounty, ſhall have a forme of ſuch , a value; for, if not, he is | 
-a\burthen. © As to the third point, againſt the defendant Fo 90010 


3 Lomax, if he had agreed' f in Writing to give his bond, the Court 
Would have relieved againſt ! it as a fraud. He had no means of | 
paying it: and muſt have been perſuaded by his mother and the 


reſt of the family. g But this converſation can. never. bind bim. 
| According | to. the plaintiff's account his Propoſal was. "with a view | 


to an actual ſettlement before marriage: but they did not purſue 


5 that, They married without the leaſt attempt to make a ſettle- 
5 ment, or any contract, that in caſe Mrs. O'Callaghan * is entitled. 


to the 1,5000. 3,0007. ſhall 'be ſettled, or any proviſion. for the 
payment of I,50ol. by him. The plaintiff therefore 1 is not entitled 

9 to call for this portion; as he might have been, Tr he had entered 
8 into any contract, that might bave been conſidered an « equitable, 

I; though not a legal, performance; | if he had 2 Farther, and left 
ou title deeds ; T oe he has done 1 00 one LY _ 


4 2 RY 15 FO 135 he 3 , 
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Mr. . Mangfeld in ene . aiſpure th the previous condition: 


but I contend, that either it was ſatisfied, or, ik not, that was occa- 
ſioned by the miſtake of the kruſtee in not accepting the propoſed 

ſecurity upon the eſtate. The whole was miſtake. The mother 
never intended, that her daughter mould marry without a proper 
4 fertlement; and ſhe ſuppoſgd, a ſettlement after marriage. would do 


as well. The W was N to: make A ſettlement; 
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1799. 


. 1 
Coor es. 


E is . 3 to 4x a wiſh. to. ao in this oe” ; ht | 


Ea. me, that ĩt might reſt upon the head of miſtake; firſt, the 


miſtake of the truſtee, that the Triſh eſtate was not a good lettle 
ment. He ſtates by his anſwer, that be objected to it. There i is. 
no reſtriQtion to warrant that. Then, if it proceeded upon that 


other wiſtake; that the ſerrtement might be executed as well after ; 


with what Mrs. Lomax ſays ; that ſhe gave her conſent upon that 


ground, and ſhe believes, it, was his opinion. Suppole, be had 


intimated, an aſſent to that opinion; and conſider the act, that he 


does, as Secretary to the Archdeacon,, in making out the licence. 
1.5 i fooliſh enough way. in the will, but certainly very ſtrongly 


put, that the 3: . muſt be previouſly ſettled; and he takes the 
caſe of contracting; that each of the perſons, to whom his daugh- 
ters ſhall be contraQed, ſhall and do previous to the ſolemnization 


marriage as before. I do not think, the Wanger. in which he 
by bis anſwer denies having. given. t that opinion, is inconſiſtent | 


of their marriages reſpeQtively 1 ſettle and convey the ſam of 3,000/. 


| or a freebold eftate of that value, The. plaintiff might have. bor- 


rowed the 1,500 l., and paid it the day after the marriage. It is 


very clear upon the evidence, that there might have been a ſet- 


tlement, that would have fully anſwered the condition 4 1,500. 
and the 75/6 eſtate were more than was neceſſary. If the mar- 
riage took place upon the conſideration, that the ſettlement could 
| be made afterwards, it would be very hard not to relieve, now 


that the marriage has taken place. They had been a long time 
about it. The conduct of the plaintiff” was very fair and honor- 
able. At firſt he was told, it was enough for him to find 1, 500l. | 


Then the opinion was taken, which T think right, that the ſettle- 


ment muſt de previous to marriage. If they had any manage- 


ment about it, they might eaſily have done it. Then the 7% 


eſtate was offered,” Every thing was ready, that was to be done. 
e this as 4 caſe of nde i e 8 880 805 e __ 
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LAGHAN- 


„ede at tt Hs hs wiketthþs cock be. : 
N had been 0115 upon the part of the plaintiff to ſettle a; 


eſtate of the value of 3, oo and whether the ſum of r, oo. bh 
53 produced by. him before the marriage; 3 and let the Maſter 
 exarhine the defendant Cooper upon * and let the Maſter farther 


inquire, whether the plaintiff i is now of abſlity to | make, fuch a ber 
tlement; and W farther directions. TR . 
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„ his ecree "al pronounced es Lord Chitheiltor Gireftey 
1 minutes to ſtand a few days; and deſired to ſee the depo- 
er and pleadings; 1 obſerving, that he thought, he could make 

ground broad enough for the Decree without an n_ Inquiry: 
wt it could be brought to this "caſe; : that” it Was in the” Power 
'of the friends, © guardia ans, and ' triffecs, to make a ſettlement 
For ber. | The Minter bad put the money into her hands; 

- Aandhad delivered the title "deeds of his eſtate to them; and if ſo, bis 
Lordo ſaid, RG, The, blunder was, he k 00 ok i. it to be. A fair 


caſe for relief, e 
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quiry; by the Maſter; but I have looked; i into the, depolitions and 
the pleadings; and 1 do not think it neceſſary to ſend it to the 
NN aſter to fate any facts; for I think, there are facts enough diſ- $ 
F * abs nen and ** anſwer to, „ ſappan, the Ace! 1 


a . eg no 1 7 conſtruQion, py was. 1 upon "FR gil, 


the juſt conſtruction; 3, and that the ſettlement; was to be a ſet- 
ment of 3,00 l. upon the part of the huſpand. But under the 
circumſtarices of the cafe, I think, there is a fair ground to entitle 
the huſband, the wife, and the iſſue of the wife, who. are all 
Intereſted, to the benelit of this proviſion. by the will of her father; 
becsuſe, though not in form, yet in ſubſtance, all might bave been 
done, that was required by that will to be done, if. it had not been 


I, N 
d „C NG. e trolle; 


ae 1 Pr executian, of bs; by > I and 3200 4 
agent for the family, was confided. The whole condu& of the G. 
plaintiff was perfeQly falt. He makes his addreſſes to the, daugh- 2 
ter of the teſtator, having met ber at Bath, fir by a commupica- cee 
don te ihe mother. She gave her conſent. upon condition, thy 
be Should ſettle what ſhe and all of them, (for it appears to be 2 
common, miltake), zook "to, be all the. will required, vis. 1.599% 
to be. added by h im to the portion of 1,500, and ſettled. . He 
was put upon railing. this 1,590, He. does not in fact raiſe, it 5 
He remits it; remits it with great. confidence, the greater part into 7 
the bande of the lady he is to marry, with the knowledge of the © 
mother. | The, reſt he brings with him. He comes over, having 
5 wage emitrance, and. being ready to make a ſettlement = 
W according, to. what he had been. informed. was che effect of the = 
5 will; When by a diſcovery, not ariſing from the knowledge of 
this truſtee, ho bad made the: will, but had forgot it, but from 
the anxiety of one of the brothers, who took an opinion upon the 


will, he then was informed, that it was . neceſſary for him 85 
ige in 3000. Having. provided 2,30%, all that he had 
bees informed was neceſſary, he then produces. and delivers to 
de woſtee the title deeds ef lands of che annual value of between 
BY 3 and 400. There were then thoſe deeds and the 1, zool.; q and 
the truſtee by another miſtake i imagines, this, wil not do, becauſe - 
| the lands are out of the juriſdiQion,, being! in Faland. With this be 
| oY had the means given bim of preparing a ſettlement; 5 which che 
WF plaigtiff_ was ready to execute. : Inſtead of that the tryſtee, by 
| another miſtake 1 believe, acting as the Common | agent, ſees no — 
3 objection to the marriage proceeding. *. is diſtincly proved, that ä 
| | it was with his privity; it, for he Was the Surrogate, who made out | Y 
ebene The marriage Vg, had. After, the marriage, it is 
By admitted in the anſwer, the plaintiff was xeady, and willing to 1 IR 
2 make that ſettlement, to the full extent of the requiſition by. the 
vin: but nothing Was done upon it; and no ſettlement was made. 5 
very branch of the family. gave their. full approbation. The bro= 
= ther conſcious of that, had repeatedly. declared, it cannot bind him 1 
3 undoubtedly, that, ag ſoon as he was of age, he would take gare, 
that the 1,5000. ſhould be paid. 1 cannot make a decree againſt 1 
bim upon that; for the parol declaration will not bind him. 
But this - is) ſubſtantially -Fithio | the intention; and the per- 


formance of the condition, by which the weite was to ac- 
ane at to Yau *% 2 $1414} 07 vgs: in BU 4 
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Ma 20" 5 


ty; | bag, 5 erue | 


vas. 3 ci in chantet 1. 
1790. ede wo uur was” Gefested by uo ful of the” grins; duty 
on the miſtake, error, I muſt call it neglect, of the truſtee. It was 
= - * put into his hands. He did not know how to do it; "and ther- 
— Cosa. fore the marriage was, had without a ſettlement. It i is very clear, | 
te,. ic had turned the other way, and the plaintiff had held back, 
| he was bound; for he had propoſed a ſettlement, and had taken 
eps for carrying the propoſal into effect; and if he bad by fur- 
5 priſe martied after proceeding ſo far, no doubt, I ſhould have held 
im bound. He therefore being hound, and a ſettlement preciſely 
RE terms of the will being defeated purely by the negle& and 
„„ miſtake of the truſtee, Lam clearly of opinion, the truſtee ſhouldd 
+ pay that fortune, the fetten being now executed (a). Lein. 
bot give the defendant Cooper his coſts; for his miſtake produced | 
- the whole. ö . mean to recite the facts; chat the decree way not | 
be ſuppoſed to go upon the interpretation of the condition in tbe 
will. The facts L aſſume are, I e . eſtabliſhed 1575 che Flat 


igt gs without farther examination. 
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Declare, that the plaintiff! baving upon hier treaty er en 
0 vith his wife obtained the conſent of Mrs. Lomax, the mother, upda | 
| condition, that be ſhould provide the ſum of 1, 1, 500 l. to be added 
. to the portion given to Suſannah Lomax by the will of her father, 
= : and having aQuaily raiſed and remitted ſuch ſum, to be ſettled, 
= T wirh the farther fam of 1, 50ol., upon her and the children 
8 of the "marriage; and being farther informed, that it would be 
neceſſary to provide the ſum of 3,0007., excluſive of her Portion, 

in money, or a freehold eſtate to make vp that amount; and 
having thereupon produced and delivered to the defendant Cooper, 
the truſtee upon the ſaid treaty, the title-deeds of a freehold eſtate, 
—_— ED to which no other objection was made but that the lands lay in 
1 Falind; and the marriige having afterwards been folewnized with 


Peda aud Sobek of the mother and all the family, 880 
the ſettlement” had not been executed, and it being admitted by 
the anſwer of the ſaid defendant Cooper, 1 that the plaintiff after the 
marriage had declared to him, that he was ready and willing to 
execute the ſettlement propoſed for 3,000 J. upon his part, and 
being bound ſo to do, the non- performance of the condition in 
the terms en * the . 6.10 de. Re to "ING © 00k of 
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the faid defetidant” Cooper; and ought not to prejudice th&rights'of 
the plaintiffs and of the iſſue of the marriage; and declare, that upon 
the plaintiff's executing a ſetilement purſuant to the conditions of 
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the will of the teſtator in ſuch manner as the YR" a 


the portion of 15500. „ ee be raiſed, and 
the directions of ſuch ſettlement. Refer it to the Mit ve 
pe for ſach ſettlement: 15 upon the execution thereof let che 
Walt een ge, Coop be er, the truſtee, 'raiſe by ſale or mortgage of the 
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old nou Sao {11 which, 3 ſoon to be 
EE pulled down i in conſequence of the plan for! improving that part 
| of the City, were empty, had been taken by the defendant as tem- 

porary warehouſes for ſtowing ſugar; which he had introduced in 
= ſuch quantities, that two of the houſes, 10 r fallen; and 
= others) were in the T oft imminent da Wei N 
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On Saturday, the ah, of "December "I hay applied upon a 


p petition for an injunckion to reſtrain the defendant from putting 
; any more Lugar i into the houſes... 465/46 VVV 
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The n in in Th port of the petition verified the facts; s and 
; tated, that ſince the two houſes bad falle the defenda Int bad put 
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"= Cox "ſaid, 1 5 bill . nearly ready; P but on | | account | of 
the great. preſſure the Lord Chancellor might upon petition and 


_aflidayits make an order out of court ; and for that pur le the caſe 


* Chamber ine v. Dummer (a 7 was mentioned... 1 
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verting old 
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London to a 
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ip junction; Xx 
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m 3 upon petition and aſſidavit; and have oſten done ſo. 
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. Len. don 
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* r. and it will be neceſſary to do more; as ſhoring up the houſes, 


— _. 


- | Ys office upon the preſentment of the ward, that theſe houſes are 
a public muĩſance, to order the nuiſance to be abated; the houſes 
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cannot be'a treſpaſs; or, if any one was fooliſh enough to 
wa an action, he could not recover a penny damages. The 


5 a nuiſance in a public ſtreet, to ſhore up the houſes under the 
direction of a ſurveyor, and make it ſaſe for the publie. I car 
8 OE as | REO landlerd 8 05 tenant. Es. = 5 5 
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we Freak id 1Þ Pros! by t bis "ll, | dated the 24 of e 
C Þ wane, 1768, gave to his daughter Aun 900 l. to be paid her out of 
1 goin in "0 his lands and hereditaments ; and he charged his eſtates in the 
3 dower by counties of Caernarvon and Denbigh. with the payment, as 
taking an 


© figomens: Well of the faid legacy, as of his debts ; and he gave and deviſed 


1 | 14 unto. his. wife Mary 2 ugh for her life an annuity of 1007. , pay- 


5 to the right . 
= to dower. E he gave all his ſaid eſtates to his ſon Fames Coptmore Pugh 
I Argon .of in tail general; with remainders over; and the reverſion to his 


ereed againſt 


. Jegatee and fole executrix. | J I TIET 7  », 


8 the Gro A 
L being u. be beider Kia in 3 Way 1. on 5 * 
N Your 16 raiſe Pugh; two daughters, Bridget Min, and Ann "Hughes; and 
a preſump- . 


| tionof ff his wife; who had no Proviſion. in bar of dower. In Ma 
5 5 1 Jaume: Coytmore Pugh having ſuffered a recovery 'mort- 
caged theſe eſtates in fee to Sir William Wynn for 6.000 N. To 


that mortgage _ Pugh v was made a Patty, for the purpoſe of 
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"Tony And; Tiny: 0 e granting the i in« . 


We 


. It is often neceſſary in the vacation. But I can only order the in- 
junction upon the petition. I eannot order any thing to be done; 


8 and removing the ſugar. I ſhall make the order upon the Petition: | 
= a but it ſeems to me, the Lord Mayor can apply a much more pro- 
per and effectual remedy. Can there be a doubt, that it is within 


to be ſhored up, and the weight removed? Abating a nuiſance 


chief magiſtrate by his general juriſdiction has authority to abate | 
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| 255 aug r | 
nuity. Aﬀerwards in 1773 farther mortgage in fee Was 


| mon 2 a” Gather advance by Gur, Wi Me 70 270 en in 


3 A 3 


of WAR 


| paid by Bit 2 jun 5% % A bn coun of ber legacy 4 
and the farther ſums of 6601. and 4494. borrowed, by Pugh. 


ads her Abts to Yoſt 400 th the ” 1 


Mary Pugh alſo Joined 1 in this tranſaQtion 1 in the fame manner and. 3 


— 
Win 


for the ſame purpoſe as before. By various meſne aflignments „ | 


the mortgages became veſted ia Doctor Gi Morne. By indenture of 


leaſe and releaſe, dated the 11th and 12th of December 1779 \the 
eftates were conveyed, ſubject to the mortgages, to the defendant 1 
| Wi liam, who. purchaſed the equity of redemption for. 2,to00h, 
from Pugh. Upon the 16th May 1791 N liiams paid to G orne 
what was due to him for principal. and intereſt; vix. gaogh 
Giſborne, whoſe firſt mortgage was in 1775 for-5,0000. to which 
Mary Pugh. was alſo a party, for the lame purpoſe of poſtponing | 
her rights as dowreſs and annuitant, made ſubſequent adyances; 
and had taken poſſeſſion of -the eſtates. ſome time previous to the 
death of Mary Pugh. . Several. old mortgages made by Edward | 


Philip Pugh for ſeveral terms of $500 years, in which the wife of : : 
the mortgagor had joined by fine, being paid by the money . 
vanced by Sir William Wynn, were aſſigned ' to him; and afterwards lh 


to Giſborne, and Williams, reſpectively. Mary Pugh was not. _— 
party to the conveyance to Williams. She made her will upon the $ 


21ſt of April 1781; and died on the 4th of Func, Mr. Glynn ke 
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| dead apainſt James Coptmore Pugh, Thomas. Williams, pity Ann 5 
Hughes; praying an account of what was due to Mary Pugh at 


be bill» was fled T8 RIOT by Bridge Wen, h os: * 1 


17 5 His 22 e out e to her with: * Es 


her death in reſpett of her dower and the annuity of 1004, and Wor 
that the fame may. be raiſed by fale or mortgage of the real eſtates; . 


and if the ſaid eſtates are not of ſufficient value to anſwer what 1 
is que for the dower, and to pay che legacy of 9000. and the debts, 1 
then that an account may be taken of what remains due on account 

of the ſaid legacy ; : alſo an account of the rents and profits received 


be”, 
- _ 
1 
n * 4 i 
* 0 8 
F k 


by the defendants or either of them ſince-the death of the teſtator; 92 
and that the faid rents and profits may be applied in the firſt 8 
1 «Eq of what * Lg, for t and 2 in : diſcharge of the 5 
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„ The defendant Willia y his anſwer ſubmitted, "char Mary —_ 
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ugb having by the ſeveral indentures aforelaid poſtponed her an- [ 4 


ET nuit and dower to the mortgage, and that, mortgage not. having | 
| nee ier fr ul ſome ve: rs after her death, the was not in her | 


5 ne- ume entitled to. any Tak of money in reſpeck of either, the 
___ -. doweror annuity ; - and therefore. the plaintiff cannot. now ſet. uv il 
W AY Senind in reſpect thereof; and the premiſes ate not liable = 
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* thereto; "that Mary Pugh. was by the. means aforeſaid barred of 
dower; that the indentures of 1 177 70 anc Sh 


1 1773. 7 have a retrof efve | $ 
view to, 4 and operate as a confirmation. 1 of, the aſſig ignment of the ; 


A 1 


ſeyeral terms of $90 years in 1752 and the faid fines. He admitted, WW 
be was the attorney of James Coytmore Pugh and Sir Wi iam Wynn . 


Re with regard to the mortgages of 1770 and 17733 but denied, that 
de las the attorney © of Mary Pugh; and that the acted under his 
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5 8 nt ſupport of the charge, \ E yy the attorney 
Se of Mrs. Pugh, and ſhe acted by his directions, ſeveral letters from 
„„ ede der were produced i in evidence: but the Maſter of the 
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. 1 This chit; havitig been argued at length upon the circumſtance 
1 oy Mr. Piggott and Mr. Wynn for the plaintiff and Mr. Richard | 


8 and Mr. C. Smith for the defendant, ſtood for Per, =. 


e N the Rolli (after ſtating the caſe)—It was attempted for 
. he plaintiff to have the defendant Williams, "who in the tranſ- } 


. aQion of Sir William Mans mortgage Was agent to him, and 
a) nap alſo to have been Agent to the: tenant in tail, conſidered as | 
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Ces "a che anceey; 5 


crned for 115 apons the letters and the evidence. Application was. 


_ - Hughes ; and Wi Mam, wrote a great many letters to Mrs. Pugh; 
informing her, that Sir Miliam Wynn, would not advance his 


money, unleſs they would poſtpone their claims. He reaſons 


with her, but leaving it to her judgment; and gives his opinion as 
to one part of her claim, vis. under the will of her huſhand. | 
But this was imparted} to her not in the character of agent, In 
conſequence of thele ſeveral letters to her in 1769 and 1770-ſhe 
did conſent; and by joining in the deed ſhe did poſtpone her 4 
charges, both the dower and the annuity of 100. to this mortgage. 


Sir William Wynn, it ſeems, was not long afterwards defirous 
of aſſigning his mortgage, and of being paid off; and Doctor 
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made upon that occaſion to her and to Miſs Pugh, now. Mrd.c 


Wenn 


We. 


WItriaus. 


Giſborne took an aſſignment of the mortgage and of the ſeveral out- 


ſtanding terms; and Mrs. Pugh joined then, as ſhe had done be- 
fore, in poſtponing her right, either as dowreſs or annuitant to that 
mortgage. She therefore retained her right then, ſubject only to 
that mortgage for 5, o00 l. Mrs. Hughes had before received her 


gool. Doctor Gy/borne afterwards made farther advances. ' So it 


« 
pF 


Rood in 179 ; when the tranſaction aroſe for the purchaſe of the 


equity of redemption by Filiame. The effect of that was, that, 

| the equity of redemption, ſubject to Giſborne's mortgage, and alſo 
to any charge the -widow might have upon it at that time, was 
purchaſed by the defendant Williams for 2, 1o0l. which, as far as 
appears to me, was paid to Fames Cogtmore Pugh. Giſbornt, it 
ſeems, not long afterwards, finding, I ſuppoſe, the intereſt of 
bis mortgage in arrear, took poſſeſſion; and continued in polleſ- 
fion, till he was paid off in 1791; the purchaſe of the equity of 
redemption having taken place in 1779; and the widow dying 
two years afterwards: fo that at the time' of that purchaſe there 
were due to-her all the arrears both of her dower, if ſhe was en- 
titled as dowrels, and the arrears of the annuity of 1007.; and the 
' defendant purchaſed ſubje& thereto. She was not called upon by 


bim to join in releaſing her 1 9 10 She: Bags no knowledge or or 
notice of his purchaſe. We 2 al; n | 


-The Fn is firſt, be the was 2 ile MY any 8 81 in 


: not making her demand in reſpect of the dower and the annuity 
from Wiltams, ſo purchaſing the equity of redemption. . It is very 
clear, it was impoſſible for. her to avail herſelf of theſe charges 


. Giſborne, the * mortgagee, taking aps _—_ ſubje& 
Wo. V. . Mm 
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had taken both as to the 5,0007:; his original mortgage, and the 
ſums advanced by him afterwards. It is perfectly eſtabliſhed, that | 
2 purchaſer; for valuable conſideration from the owner of the 
| <quitable,intereſt may protect himſelf, though the owner could not, 
by the aſſignment of any outſtanding terms. He might therefore 
protect himſelf againſt any demand ſhe might have of dower at 
law. The deciſion is a very ancient. one, and was affirmed 5 the 3 
Houſe: of Lords (a). Therefore, however queſtionable it m 


a purchaſer pro tanto, though he knows of the right of dower, may 


though the conſequence will be utterly. defeating her right ef 
dower. Williams alſo upon paying off Giſborne procured to him- 


0 ſituation, a purchaſer of eſtates, ſubject to dower, but upon which 
he has a term for years preceding that; and Which Pg was per- 
fectly at liberty to {et up againſt any title of hers in zight of her 
dower; ſuch as is no ſet-up by 
Tharehore:a e n e f dewien the! bill muſt be — 


6 annity; upon. which. the arrears; of about ten years bad accrued 


Eh entitled to the Arrears, ſubject. to the debts of the teſtator. Then 
5 Williams, who had perfect knowledge of her claim, choſe to pur- 
. chaſe this equity of redemption; and inſtead of paying the money 
5 ſatisfy outſtanding. debts, if there were any, he thought fit to 


deed from. her, waiving her right. Then he: purchaſed Giſborne's 


8 entered into the receipt of the rents and profits, Under theſe cir- 
i -cumſiances cha queſtion is, whether this is wot a ir the hasa | 


| ban 1/00 45 


to a che charges, to b it was s ſobſect in tis ad 
=” whom ſhe- 'could: recover neither her dower nor her an- 

nuity. Upon the firſt queſtion 1 am of opinion upon the caſes, 
that have been determined, that Giſborne: was free | by the terms he 


have been, it is now clear, that a purchaſer or a mortgagee, 1 Is 


advance his money, and taking in a term may avail himſelf of it; 


ſelf a like aſſignment of the terms; and he ſtands in the: ſame 


her adminiſtratrix to the arrears. 
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"The. next. n is,. As: to What claim, 4n 8 of. 8 


at the time of th: defendant” s. purchaſe, | The. teſtator died in 
1769, and from that: time to the. time. of the purchaſe ſhe was 


pay it to Mr. Pugh; who, had no intereſt 1 in the eſtate, except 
ſubject to thoſe arrears of. the annuity,” and to take no releaſe or 


-Intereſt ; and in 1791 became complete owner of the eſtates ; and 


l 0 I Lady Raitnor v. . OR, Parl, Caf "IP Pet 01 . 2 FR Ca. 4. 
219." See Me. Butler's note Co. Lit! 108, 4. note 1; comprifing a very fell note of Lord 
Hardwicke's e in 18 v. . * 6. * . * n * : of 
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right toaſted Safin dis defendant, T e are made r wow A 
firſt upom his anſwer; in which he does not even inſinuate, that 1 


* 


there 1s. 4 preſumption of ſatisfaction from the length of time 

elapſed before her death, or to her repreſentatives ſince. He does 
not put his defence upon any ſuch ground. There is no found-.. 
ation for that preſumption : : otherwiſe I ſhould be extremely glad 
to avail myſelf of it. But he does not Infinuate that, or put it ſo. 


His defence! is, that Giſborne having come into poſſeſſion as mort- | ; 
| gagee, her annuity being. poſtponed. to that mortgage, and. the 


defendant! having come in as purchaſer of the equity of redemp- 


| tion, aud the mortgage not having been paid off till ſome. years | 
after her death, he is not now liable. If he had ſtated any ground | 
of preſumption of ſatisfaction, I mould perhaps have been glad to 


have laid hold of that; for no man is more glad to raiſe preſump- 


000 e al meat claims. ROS is not the grown he takess, 


purchaſe· money of the defendant might have been applied to 
debts; which are paramount her annuity; and therefore he is" 
2 as unqueſtionably he would be, to ſtand in the place of 
| Mr. Pugh, fo far as any money was advanced by him ia payment 
of thoſe paramount debts. It is not alledged, that there was any 
| ſuch application in payment of particular debts: nor is there ay 


chaſe of the 8 f rędemption: nor can the defendant upon 
this t nſactior ight to call upon the Court to make that 
inquiry. I e no doubt, nor ever bad,: that this was a 8 
upon the equity af | redemption. The defendant purchaſing from 

Pugh under the will of his father purchaſed. with clear notice. 


not enter anto that without a very burthenfome account of all the 
. Mr. Pugh died ſelled of; what part was ſold ; their 8 


cation of every ſum mer Goptmore Pugh received, and 


RGA debts of his father; to ſee, whether he can avail him 


22 


ſelf of this point; which from the letters I can hardly _— 


I believe, thoſe. debts were diſch arged by James Coytmore Pugh. 
Therefore I do not think, the defendant has a right to call for an 
—_— "IV IL . ud not be 49; his advantage, and 


would 


"A 1 was dds or. him at the . chat as theſe 1 
| eſtates were under the will liable to debts, non conſtat, but that this 5 
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trace, chat L can find, that the eſtate was exonerated by the put 255 W ts. 


Tben has he a right to lay, if the purehaſe- money was applied to : 5 I 


4 1 


payment ef debts prior to the annuity, he is diſcharged ? I can» 5 | 15 | 
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would be ER with a enorrhous- expence. 1 wall ©" 
fore direct that account now: but will hear the defendant's Coun- 
ſel upon it, if they chooſe. Lou may raiſe before the Maſter any 


preſumption: e * mult 1 not . the — . * * 
n as to colts, een ee, e eee e 
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The laſt point, as 46 an inquiry, korn; the ORDER money 
1 wi a Ae to prom: debts, was as hen: 8 my by the ene 


ky 


The bill, as v ogainſt e Ann Bigher was ciſwilſed. with beet oh I 
to the dower i it was difmiffed without coſts.” An account was di- 


| refed of the arrears of the annuity from the death of the teftator 
to the death of his widow. It was declared, that what ſhould: be 
found due on that account was a charge upon the equity of re. 
demption purchaſed by the defendant Villiamt; and that be was 
1 Kable to o the payment thereof; J and the colts's were referved, 


ng 


ö . to 
the teſtator's 
wife for 


life; then, 


aſter an ap- 


e eee Meſſenger all the intereſts-of my money ariſing. from the 2 per 


anſwer an- 
nuities, to the 
children of 
the teſtator's 


brothers 


and fiſters. 
All the child 


ren living at 


the death of 


the teſtator 


and thoſe 
born after- 
wards before 
the death of 
the wife had 
veſted 59 8 


Fo codici) in 74 
vou of the 
ſame objects, 
only reſtrain- 
ed to thoſe 
ſurviving at 


'MIDDLETON: v. MESSENGER. | 


> oh E . bis will, dated. the 19th of March. wn = | 
after direQing his debts to be diſcharged, Proceeded thus: 


« Item, I give and bequeath unto my well- beloved wife Lad 


Cent. Conſolidated: funds, and alſo the profits ariſing from all my 
* eſtates whatſoever, and the uſe of all my houſehold furniture, 


during the term of her natural life; and at her deceaſe I give to 


„ my daughter- in- law Ann Little the intereſt ariſing from 1, 300 
for her ſole uſe during her natural life; but to ſtand in my name 
G/ deceaſed; - and if any misfortune by. ſickneſs or lameneſs ſhould | 


; A attend the ſaid Ann Litile, that ſhe: may at any time hereafter 


„be rendered incapable of going to receive her intereſt money, 


„ my will 1 is, that ſhe appoint by letter of attorney. a perſon to 
receive the ſame: tem I give and bequeath unto my ſiſter 


A O. Brien and to my ſiſter Charlewwood ten guineas aunually each, 
es being the intereſt of 7ao!., to tand in my name deceaſed. The 


Bp 2 58 time of aue, ag held to o apply only to the capital 2 the fund appropinted to the anvuitics 
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ate: * Chancery? . 1355 I 
4 e W money in the funds and all my: „ of i every 2995 
Kind ot nature whatſoever to be ſold by a fair auction, and the . * 


« ſyms'of money arißing therefrom to be equally divided among ron 
„, 
« brothers and ſiſters children ag n., n to Mu 


Messen - 
* "Ne y e one Sag: oh ec „ 14 b8 RRDP 3 5 OF | W : 


LS FG” 
OS 


 Hethen a gave ſome mourning rings, an _ Fobn Middeton 0 | 
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we tellator ef warde Wade the  fillo#tng elicit: e 


* As the legatees die the benefit of the intereſt able to 8 


« into the family of my brothers and ſiſters children then ſurviv= . 
4 f ing be ſhare and ſhare alike,” | Me; , Ng Fi 2 
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The teflator de upon the 434 of Fine x 786. 0 Rock add - 
houſehold furniture he was poſſeſſed. of leaſehold” eſtates. His 
widow received the intereſt and dividends of his 3 per cent. Au- 
nuities and the profits ariſing from all his eſtates, and had the uſe 
of all his houſchold furniture, during her life... She died upon the 


212th cf. May. 1795. The annuitants named] i in the will ſurvived 
her. 8 1 dip 
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"The bi * fled by che executors to have the cas talk, 
and the claims of the parties aſceftained ; and by a decree made at 
che Rolls upon the 12th of December 1786 the accounts were 

directed; and an inquiry, who were the brothers and ſiſters of 

the eſtaror whether they had any and what children living at the 
time of his death; if any were dead, who were their perſonal re- 
preſentatives ; and Whether any of them except Sen Charke- | 
wood, Were living at the death of the teftator s widow. | p 
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Th Maſter 8 Reben ſpecified the Jo and = filters of FA 
teſtator z and ſtated, that ſeveral of their children were living; at 
the teſtator s. death; and ſome of them died before the death of his 
ide. None were born alter the teſtator” s death, . 
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2 - Naber deere. ronald n upon * 16th of Fabra) i798, -: 
it Was ditected, that 1: ol. 3 per cent. Conſolidated Bank An- 1 5 4 
: nuities, part 'of : 8 x 3501. ſtanding ; in the name of the teflator, ſhould 4 


** OY to me” account of -the defendant Ant, 
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oy Caſes 10 chats: 1 
. 9 bad to her for ber liſe; 8 


upon her death the {aid 1, 5001. would belong to ſuch of the 
children of the teſtator's brothers and ſiſters {except Suſan Gharle- 


road) as ſhould be living at the death of Am Little, The decree 


farther directed, that 70o7., other part thereof, ſhould: be carried 


over in manner following: vis. 350/. to the account of the teſ. 


iſter, the defendant Sarab Clempſon (formerly O: Brie); 


55 * the intereſt thereof ſhould be paid to her for life; and 350/, 
8 the other moiety, to the account of his ſiſter Ann Charlewood, 
and the intereſt thereof be paid to her for life; and it was declared, 
that the ſaid two ſums would belong to ſuch of the children of the 
_ teflator's brothers and ſiſters (except Suſan Charlewood J as ſhould 


be living at the reſpective deaths of Sarah Clempfon and Ann Charle- 


1 55 been heard of. Advertiſements were e for his children : but 
Tn none came in. | | 


wood. Some inquiries were directed as to James Me Zenger, a bro- 
ther of the teſtator ; who went to ſea in 1785; and had not lince 


1 + 3.0 N mY 


he n coming on 88 Rachel directions, the queſtion v was, 


* whether the general reſidue belonged excluſively to the children of 

| the teſtator's brothers and ſiſters {except Suſan Charlewood), who i 

_ were living at the death of the widow ; or whether children, who | 
died between the death of the teſtator and the death of his widow, 
were entitled with the others... "The, Counſel for the plaintiffs were 

1 directed by the Court to ſupport the point in "nor 7 5 * the | 

55 children e at * N of the teſtator. PLE 
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3 the children kving at the death of the teftator's wife—U pon the 


will taken without the codicil it would be too clear for argument, 


| upon the authorities, that it would have veſted in the children 


living at che death of the teſtator, as well as at the death of the 


wife, But the queſtion ariſes upon the will coupled with the codi- - 
cil. The codicil muſt mean children furviving at the death of the 


legatee; and the- effect of it cannot be reftrained to the annuitants 


only: but 1 it relates to every perſon taking an intereſt under the will; 


0 the teftator's wiße as well as the others. There i is no ground for 


og confining the operation of the codicil to the annuitants, excluding 


the widow. _ It is impoſſible, that the teftator could uſe this 
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"Ie Richards Py Mr. 8 for the 3 o* _ 1 
children, who died between the deaths of the teftator and his ui. 
db This is a gift of the reſidue to the teſtator's wife for life; 1 
| for the old distinction between a gift. of the intereſt or uſe of 

a thing : and of the thing itſelf does not now. prevail. He gives her 
the intereſt of his property of every denomination whatſoever for 43 
her life, and the. ule of his bouſehold furniture. it, Then he Uſe ine 
tinguiſhes it into. portions ; ; and makes this diſpofition;. the effect 
| of which is, that after her. death he takes from the reſidue certain 
parts; and the. reſidue of that refidue he gives to che Fildren of 

his, brothers and ſiſters. . The expreſſion intereſt monies” in the 
| codicil cannot apply to all, that was given to his wife; for he alſo 
gave ber the uſe of his furniture and the profits of all the reſt of 

his property, She cannot be conſidered a legatee in the common 
| acceptation of the word. The word:* legatees” in the codicil muſt 
als to. thoſe, who. only. can be properly conſidered legatees; 


| vis. - the anavitants in in cot tradiction to reſiduary legatees. 1 Ter 
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W attention; and 1 do not ſay, I have not ſome doubt upon it; and 5 

achat I have not in feme degree changed my epinion in the con- 

W fideration of the queſtion. But upon the whole will taken to- 

W gether with the codicil I am of opinion, the codicil upon the true 

Conſtruction is not explanatory, but reſtrictive; a diſtribution only „„ 
of ſo, much as had- by the will been appropriated z the intereſt © 0 
which he had given in different proportions to Ann Little, 1 

| Clemp/on, and Ann Charkwood, By the will making no farther 

diſpoſition of the 1; Fool. and 700. ſo appropriated, which are 

fill to ſtand in bis name, he proceeds to diſpoſe of the remainder 

of his money in the funds and all his other property after thoſe 

appropriations, 1 underſtand, he had ſeveral leaſehold eſtates. 

| 1t_ appears to me upon the face of the will, and according to the 

ONCE 5 1585 words of diviſion at the deaths of tenants for 
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"ron eſtates, When ſold, were .diviſible 'among all the children of his 
1 Man brothers and ſiſters, except Suſan Charlewood, living at his own 
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of his money in the funds and che produce of all His other 


death, and ſuch, if any, as might. be born before the death of bis 
wife, and the repreſentatives: of ſuch as fioula* be dead i in "the life 
of is wife.” That is fully eſtabliſhed in that eaſe" in which” every 
 eircurſtance contained in this occurs. It 1 is our upon that ciſe, 
to which 1 perfecily ſubſeribe „that ünder much a 'diſpoſi tion. the 
- find is diviſible among ſuch If the obje&ts, as are living at the 
7 teſtator' s death, and ſuch as ſhall be born, before the fund i Is di. 
ttibutable; and that they are veſted intereſts. If that is the true 
conſtruction of this will, and it is clearly fo, if De Vijme v. Nel 

right, the queſtion is, to what the codicil relates; and it was 
contended, that it related, not only to the ſums appropriated to 
the. annuitants, but that it was explanatory of the words the 
teſtator uſed, when ſpeaking of che remainder of his money in the 
funde after that appropriation; and all his other eſtates; to reſtrain 
the diſpoſition, as it does, as far as it relates to the ſubject of i 
to children then ſurviving. But upon the true conſtruckion of this 
codieil Lam of opinion, it Was not to relate to any thing but he 
intereſt undiſpoſed of by the will; and that the teſtator did not 
mean to diſturb what was given by the will, but to diſpoſe of what 
had been left undiſpoſed of, the ſums of 1.500 J. and 8 ache | 
Hoh annuitants. Mien cl, An „ 
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awe; han 60 e meldest he eee eſtate, after 

_ appropriation: of 1,500 and 7. percent. 8&e, for ſati- 
faction of the annuities given by the will to Anm Lil, Sarab 
Clempfon, and Ann Charlewood, is diſtributable among the children | 

of the teſtator's brothers and ſiſters lexcept Suſan *Charlewood) | 
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Z Anexception » was taken to the Vialter's Cepart. by the gelen Ae the 7 
on the ground, that in the account of the perſqont + eſtate. of rae of a counter: 
eſtator, dhe Maſter had allowed the defendant only 400 J. is ep e. 
reſpect of a payment by him of 600 J., appearing; to be due to NM dn 
Fancit Ns, the teſtator's brother, upon a promiſory note, exe- 15 5. 2 
I cuted by. the ee, in Switzerland; of Which the Soak ts; ing that tobe 
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t protmiſes to pay at my- requifition the ſam of Gel, „ 
is 2007, Sterling more than he owes me, I engage and ov 
dat aſter my death and not before the ſaid 2009. Sterting ſhall | 
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deen a creditor: but this is claimed by Francis Ves himſelf, the 
enecutor being poſſeſſed , of this counter- declaration; which 1s 
deciſive evidente, that 200 J. of that ſum was no debt, and was to 
be paid back. "Suppoſe, the teſtator had lived to fulfilthe obligation. 
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that à promiſory note for a gift is goog 
parts of the ſame tranſaction. The Selten for the note for 
600. was the debt of 400. and the counter-note taken.” Then 


* 7. Richards alt Mr. to in ſupport ff ihe + Fleet ti is 
is not a queſtion with creditors: ' All are volunteers. It is difficult 


jo 
\ 4% 95 


. to ſay, why the 6007, was not payable out of the allets of the 
FEusar. 


teſtator.” "There is no explanation of chis ſecond notes. There 


üs a confiderable diſcuſſion upon this in the Court in Switzer. 
land; who were of opinion, that the whole ſum was due. Under 
©, theſe circumſtances the executor is not to be charged twice. This 
0 was not an accommodation tranſaQion.' It has been decided 1 upon 
ao x fo demurrer, that in'a promiſory note it is fivt neteſſary to alledge 


value "received; up! 


n the principle in Pillans v. Van Mieruß (a), 
"Theſe two notes are 


ſuppoſe, an action had been brought againſt. the teſtator for the 


500 l, there was no want of conſideration within the rule, that 


A counter- engagement affords! a principle for an action. This 
therefore was a ſtrict legal demand: but undoubtedly it was a 


| ſufficient 9 to an ee to o pay and cannot be a d- 
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Me Pure hep Mr. Sri * the Repure ies is n ot Phetende, 
bag any intereſt in this obligation was transferred to any third per- 


ſon: rior is the inſtrument in it's form negotiable. | "This is now 


claimed as a debt under Francis Jex; and be could claim i it agaiaſt 


= the teſtator in no other capacity than as a creditor.” Claiming i It as 


a debt he muſt ſhew a coalideration. - It is clear upon the tuo 


inſtruments taken together, that the debt was only 400/7.: but for 


: the purpoſe of ſome accommodation the teſtator's brother induced 
him to make the note for G. L agree, if it had been negotiable, 
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or if without any notice of the counter- demand he had aſſigned the 


u table inteteſt in it to another perſon, that perſon would have 


81 The plain meaning is, that if he ſhould pay that ſum of 600, 


en his brother would become his debtor for 2001;''for which by 
agreement credit was to be given till the death of FrantitVez, and 
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. acht canhnot. be. hens. the! <P it was: en nn 0 
It; is acknowledged i in the ſecond bill to be without conſideration io | 4 
to that. Then it was 4 breach of duty in the executor, in poſ- 


ſeſſion of ſuch evidence. of that, to pay it; and this ſtrange pro- 


: ceeding in Stwitserland, Which! 18 called the. deeiſion of. a Court ol | 
Juſtice, cannot be attended to. In the caſe in the Court of King 8 1 
Bench there were circumſtances diſtinguiching it. There. is no 5 


farm of declaring upon a promiſory note, that does not aver a con - 


ſideration. + The iaſtrument may be primd facie. evidence: 3 but the 1 


moment you them, there was no conſideration, it is quite impoſi 
ble as between the en nes 0 recover. 
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1 „About in The firſt | note is a ee engagement 


= 10 pay, v whenever Francis Vez choſe to call for this ſum of 6007. 


The other inſtrument admits that engagement, but undertakes to | 


return. 200 1, at the death of Francis Veg. It is faid, that, as it | 
was to, be returned with intereſt, the franſaQtion amounts to no- 


thing: but it cannot be. laid, that as between theſe parties the 
teſtator was not liable to pay the bool. Whether upon the 


counter: note this tranſaction can be conſidered as a mutual engage 
ment, importing a conſideration, or not, it was quite ſufficient | 
between theſe parties to Juſtify. the payment of 600. There | is 


nothing i in the ſecond inftrument waking i it an engagement. to ba 15 


only 4ool.: and they muſt bring, It 


. 1 


diſtind « engagement; and upon the latter Francis Ves was entitled 


to the full uſe of the 2007. for his life, paying intereſt. If the 


executor \ was miſtaken, the teftator led him into the, miſtake. 
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| Maſter of the Ralls (after Rating the caſe)=—This Pn” be 

: executor; finding this'\counter-note-among the teftator's effects, and 
E being called upon by the teſtator's brother for the. 600 J. under the ho 
fiſt note, very incautiouſly, but I believe very innocently, paid the 
Whole Good. Ati is laid, Francis ex i is  fince dead; ed the 200. 


2 


be In TEAR 1. uy "05 Ip 7 77 Rep, 5. R. 750. a 1 This 13 9 on delete — ibe 
urture of the conſideration ax ſoſtain the ſeveral forts of gigs per, * Civil 14g | 


A 
. 
% "Fog 
' 


to chat. The, former is a 5 


. „ 
| 13 
— 


Dee. 9. 


"4 
. ys 4 
BY; Y . 
- - 
= * = 
* x 
wo. : £4 
. 
v 4 „ 
Fx \ 2 
r 


l 
1 
4 { * iy 
3 0 " 
3 ; P CY 
l G 
| aL 
N 4 4 _ 
- — 
B 
3 N "Ip o 1 
8 : * 


zs anſwerable as having miſapplied or impropetly advanced this ſum, 


5 cet gue truſt, I muſt hold, that the Maſter was right i in charging 


. o 
- 
ah s 
4 
4 7 $ ä 
l e * 3 7 4 v1 
0 F ? * c o F K* Y LP 5 | : af 9 g 5 4 i 7 x 0 
N W . LEA 3. $3.62 f ; : 0 3 
a 59 75 5 e N V N 
« = * 
1 - 
” 1 4 % 
2 LEY 7 £ 
/ 4 4 7 { 8 3 ? ; 
= - L * 1 . z 1 12 4 
3 2 2 : : „ 
* « 7 . 4 M5 e * C ; at gt 
\ — 
\ 


- ; 8 
5 * f 


1 bebe mithlacerel u om his e eh 
from the time it was advadced; may be hereafter matter of 5 
But the only queſtion upon this Exception i is, whether the defendant 


This is a meſt ungracious demand; and if the plairtiffswere adults, 


a they world not have thought it proper, Upon this Proceeding 


in Switzerland, the children living there, upon ful eonlideration, 


hic, T am ſorry to ſay, is rather againſt the executor than in his 

favor, they thought, that upon the whole Francis Ves had 2 
right to have this ſum advanced; and ſomething like a decree, ot | 
rather an award, to that effect was made; and the executor inſtead 
-of taking ſome advice, bow far he was bound to make this pay. 
1 ment, thought fit upon that proceeding and kis own notion of the 
Law of Eagland, to pay the whole ſum. It is now Maid, he wa 
under no obligation to pay more than 400 l., and being. a truſtee | 
for infants he was in ſo doing guilty of a breach of truſt. I very 


much wiſk, that conſiſtently with the rules of the Court L could 
hofd lim fully juſtified: but, when I conſider his neglect in mak- 
ing this payment of his own conjecture, and to the wrong of the 


him, He certainly acted with a good intention; and imagined 


— himſelf juſtified: but he thought fit to depend upon that, which a 
Pprudent executor would not have relied on, this ſtrange tranſaction | 


in Switzerland, If he had taken advice, and been adviſed by 


any gentleman of the law in this country, that he was bound to 
make this payment, 1 would not have held him liable; for 1 wil 


not permit a teſtator to lay a trap fer his executor by doing a 


fooliſh act, which may miſſend kim. But wo this tranſaclion 
the defendant did not act a prudent part in 3 
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wit ee, whether * was Ou 


dai 5 Gonnſel thane GA IR 5 dane 0 0 the 
„ Maſter of the Rolls ſaid, he would 

mit that; and on the 1 ith of December it ae mee os the 
perſonal repreſentative of Francis Vea ſhould be at liberty. to bring 
an actien upon the note, admitting, that 400. was received, 


againſt the defendant, the perſonal, repreſentative of David Ves, 
admitting aſſets; and that the plaintiffs ſhould be at 0 to de- 


dee de ages in the tte of the . nn. 
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under a 


"for the ale 'of the fee-ſimple and inheritance of a houſe in  beakropgry 
mut take 


: nue le, which on the 't5th of February 1796 wis fold by ſoch tide #» 1 


{ion at Caraway's Coffee-Houſe by the aſſi iguees under a Com- the bankrops 


miſſion of bankruptcy againſt Barker Simpſon.” "The particular de- cnt 
{cribed the premiſes as à freehold houſe, to be ſold by the direQion "bile irily 
| of the alfignees of the Vankruptz and it contained the uſual con- oif:aion, , 
Aon of ſale? vis, that the purchaſer ſhould imtmedistely pay a 4. other | 


caſes. Ia 


depoſit of 200. per cent., and ſi ign an a greement for payment of the r 2 


remainder" "of the money on or before the 25th of March 1796 ee IF 
upon having a good title; that he ſhould have a proper aſſignment but infiting 
of the premiſes at his own expence on payment of the remainder 1 
of the purebaſt· money; that if he thould neglect or refuſe to com- filr e. 


cific per- 


ply with the above conditions, the depoſit ſhould” be forfeited ; formance = f 
ply as under 
and the deficiency of the produce of the re-ſale, if mac 3815 the circum» 


| 1 _ be delrayed'by the re W 1 nike „ 
5 dolle, except. 
e pk ws declared-the belt bidder at the b ef „ 
An abſtract of the tile was by the plaintiff's ſolicitor laid befote a a 
.coveyancer'; who fuggeſted ſeveral inquiries, as neceſſary. Upon + eh dt 
that ſubject a long correſpondence took place between the ſolicit- 5 
ors; in which it was inſiſted for the aſſiguees, that the. inquiries f 
þ ſuggeſted were unneceffary; the title having commenced in poſs 
| feffion'near 100 years previous to the ſale; 68 years in a continued, 
regular, derivative, line; and 28 years in another, taking title from 
that family; with a fine levied upwards of 10 years, not to better 
the title, but to bar the dower-of the wife of one of the perſons, to 
whom the fee-fimple was conveyed. | The ſolicitor for the aſſignees 1 
expreſsly ſtated, that they could give no better title; and deſired, 
that the plaintiff would either take the title, as it appeared upon | 
the abftraQ,” or refuſe it. On behalf of the aſſignees he alſo pro- x 
Polly hat if the plaintiff would pay the whole expence of the lale, 
abltraQ, ie, the afſignees would ritk the expence of another 
4a > d-all-objeQions, that might be made to che title by another 
n de "That propoſal was rejected by the ſolicitor for the 
Plaintiff; who required, that the Desen e * 5 
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Under theſe circumſtances the premiſes having been reſold by 


| che aſſignees at the ſame price to the defendant Green under a re- 
ſolution of the creditors at a meeting called for that purpoſe, the 


bill was filed upon the gth of November . 1796. Information 


Lon nee — 
fiions; and I thought-it very right, that it ſhould be refetre 
I Maſter to es th cker it was e to Ian's out "he: _ 5 
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Was given to the plaintiff of the intention to reſell; and his 
- . © depoſit was tendered to him. It was in evidence alſo, that the 
pe ! plaintiff lived very near the. houſe; and the intention of Green to 
135 purchaſe i it was publicly known in the neighbourhood: but there 
. was no communication on the ſubject between him and the Plain- 
3 : "ui; It was alſo proved that Green had notice of the former ſale; | 
| bat was informed, the plaintiff was unwilling to complete the con- 
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Th 1 a ras; has this v was: a \ ſole by al. 
1 ſignees of a bankrupt ; and they can ſell only the title they have. 
408 His Lordſhip ſeemed to think the objections to the title frivolous; 
but faid, if a ſingle inquiry had been deſired, and they had refuſed 
| it, he ſhould have. thought it peeviſh and wrong; but theſe in- 
quiries 1 were ſo numerous, that it was impoſlible for the defendants 
ee * this {mall eſtate. er. a. e to, r 
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cis in Chancery, 


no ag FR aer more than that the aſſignees mould "REY: over n l 
| (ach title as the bankrupt has; and it was a fair propoſal” on the 13 
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the Maſter not to allow the defendant the coſts of the depoſitions," .. 
| except as to the tender, nor of the letters and reſolution of the ; 1 1 
creditors under the Commiſion of * 10 forth at ä 
in n the anſwer, . | 
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Use! a bill bby a es againſt his wand "os an F 1 3 at 1 


to reſtrain the defendant from carrying bis corn away from the he wad 


W premiſes, the defendant having abſconded, an order was obtained . 
upon motion, that ſervice at the laſt place of abode ok the de- "Trek _” : 
Can wile might be good ſervice. MLS 1 7 

_ dk wi 8 Tbe Sali citor General ir the he Slate 17 3 

chat the defendant might ſtand committed for a breach of the in- 5 


5 junction, upon — that Ho had. ſince SUTIN: 478 _ 
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14-5 5 8 . os: the plaintiff moved; 3: that ſervice of the 1 3 . 


pæna to anſwer by ſending it addreſſed to the en „ 


_ defend 
under cover $0 7 P. Eſq, way be good ſervice. | under cover 
| do the per- 


ſon, h 
| ths affidavits 3 in \ ſupport ie the motion EF that the deponent CO. 


_- been informed and believes, the defendapt frequented The. Keys, 1 — 1 3 


a Coffee-Hobſe in Black Friars Road; that upon inquiry there ſent, ordered 


h to be good xi 
e was informed. by the daughter of the perſon, who kept' the ſervice, 928 a 


wed. the defendant had fie or fix months 5 frequented that 
bouſe * _ 
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Bideidg- 
opened on 
advance of 


2001 upon v7 
332007.: but 
100. was 

held too 


little. 


"Under a de. 
cree for pay- 
ment of debts 


out of caſh 


in the Bank 
the Account- of 


.. ant General 
-was ordered 


to pay the. 


<executor of a 


creditor. by 
ſimple con- 


tract er 5 


Probate ia 


the Dioceſe, |  Archdeaconry Court, of Barnſtaple | in the Dioceſe of Exeter; there 


where he 


had ded, - 


without a 


premngative 
roba te; the 


ſome being 
ſmall; and 
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1 bit had not ſinoe been there; nor- bad: ſhe ſince heard * 
him: et deponent is informed and believes, he conceals himſelf | 
to avoid debts; and the deponent has ſeen à letter from the | 
- defendant to the plaintiff upon the ſubje of the ſuit deſiring bim 
to addreſs his anſwer to the defendant under cover to J. P. - Eſq. 
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E Maſter's Report in this cauſe ſtated, that the ſum of 69! 
135. 84. was due to Thomas Wilcocks, blackſmith, one of the 
creditors of John Partridge; being his apportionment of the ſun 
10,2161. 171. 64, Caſh in che Bank, landing in the name cf 
which by order was directed t to be im 


to the ſeveral creditors. or their perſonal repreſentatives. - 
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Thomas Wilcocks being dead, his executor proved his will in the 


mig being :bona notabilig out of that Dioceſe : the teſtator reſiding | 
in that dioceſe; 3 and this þ being: a ae oe 1 oo” 
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_ Gates in | Chaneeey, 


The Accountant el not thinking himſelf ted in \ pay- 


1 the executor without an order of the Court or a Prerogative 
Probate, Mr. Short moved for an order upon the Accountant 
General to pay the money on the ground of the {mallneſs oe the 


lum 25 8 . os a ee Probate. 5 


| Ordered, 
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Sir 
. 
Panthibor | 
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planter, by his will, dated the 7th of June 178 7, and exe- 
euted in that iſland, after directing, that all his debts and funeral 


expences ſhould in the firſt place be paid off and-fatisfied, to the 


payment of which he ſubjected all his eſtates both real and perſonal, 
gave and d bequeathed to David M Murray and Tabu Graham the z the ſum. 


of 20/. ; a- piece to buy ' mourning rings; and he gave, deviſed, and 
bequeathed, ta a free mulatto woman, named Anney Gordon, ſome 
negroes and llaves, with 15 acres of land in the ſaid pariſh, upon 
which, he ordered, that a houſe might be built by his executors; 
to hold the ſlaves with their iſſue and the ſaid 15 acres, with ſuch 
houſe, unto Auney Gordon and her aſſigns during her life; and 
immediately after her deceaſe he declared it to be his will and 


deſire, that the ſaid ſlaves teith their increaſe and the faid houſe 
and land ſhould revert to. and become part of the reſiduum of his 
eſtate; and he thereby gave, deviſed, and bequeathed, the ſame 


in the ſame manner, and for the like purpoſes, as he thereby gave 


and deviſed the reſt and reſidue of his eftate. 
a free mulatto, the daughter of Anney Gordon, named Elizabeth" 


He then gave to 


Cordon, a negro girl, named Peggy, with her increaſe; to hold to 
Elizabeth Gordon during her life and the life of any of her children; 


if ne ſhould have any; and after her deceaſe and the deceaſe of 
her children, if the had any, he declared it to be his will, that the 
faid negro flave and. her increaſe ſhould revert to, and become 
| Part of, the reſidue of his eſtate; and he thereby bequeathed the 


_ negro girl and her increaſe i in | the ſame m manner and for the 
THE 
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Was 
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diſpoſition of 
all.che te.. 


tator's real 
and perſonal 
eſtate in 


Jaànaica, in | A 


truſt to be 


remitted to "2 | 
England, was 
held ſpecilic, i 1 


and not tio 
include a 
debt, ori- 


inally v 5 
Jp y apo 


| Judgment i in | 
amaica; and | | 


afterwards 

farther ſe- 

cured by 
bond and 


judgment in 


England, 
under which 1928 
it was receivr- 


ed, and be- 1 
a 4 
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ing con ſider- 
ed undiſ- 
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_ applied in 
the firſt in- 
ſtance to the 
debts, Sc. 


Executors 


baviog leg. 


cies of 20 l. 
a piece to 
buy mourn- 


ing rings and 2 


equal ſpeci- 
fic legacies | 

were upon 
the former 


held truſteet + 5 1 
of the undiſ- 
poſed of re. 


* fidue for the next of kin... 8 Whether equa pct hue vous _ _ | 
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15 „„  Cilts i cent; | 1 
1 1700. ne ls 48 "be theteinafter gave Tuck 69d vie ref nie of 1 
„ e eſtate; and he gave to Anney Gordon an annuity of 30l. Currency, 
do be paid her yearly during her life ; but ſubject nevertheleſs to 
1 Mpa zar. 
; AS the control of Murray and Graham, and to be diſcontinued by 
ö them upon the condition therein mentioned ; - and as to all the reſt 
5 W and reſidue. of his eſtate both real and d perſonal « of what nature or 
: 8 kind ſoever in the : ſaid iſland of Jamaica, his houſehold furniture 
and wearing apparel | excepted, which he thereby gave to the faid | 
Anney Gordon, he gave, deviſed, and. bequeathed, unto David 
- © Murray and John Graham, andthe ſurvivor, and the heirs and 
E _ afligns of ſuch ſurvivor, 1 in truſt. truſt nevertheleſs to fell and diſpoſe of 
5 ET the ſame, as ſoon as. conveniently might be after his deceaſe; 
; Bk and that the monies to ariſe by ſuch ſale together with all other 
monies belonging to his eſtate, or that ſhould or might belong 
khereto, ſhould be remitted to Great Britain, there to be lodged by 
. them, Murray and Graham, in ſome public fund, bank or ſtock ; ? 
„ 9 the faid monies ſo to be remitted and lodged, as aforelid, 
be gave and bequeathed. | in manner following: that is to ſay; 5 to 
pe ” | his reputed ſon by Anney Gordon, named Robert Niſtet, 2,000l.: | 
_ Currency: unto his reputed fon Archibald M bett 2,000 J. Cur- 
= rreney ; and to the reputed fon of his brother Fames Nijbett by 
=. 85 Mary Richmond in that part of Great Britain called Scotland, 
3 named James Nt i/bett, the farther ſum of 2,000 74 Currency; and 
4 i the remainder .of the ſaid monies, if any there ſhould be, he gave | 
land bequeathed to Murray and Grabam: but in "caſe the faid 
._ - \monies ſhould not be ſufficient to pay to. each of them, the faid 
Robert, Archibald, and Fames, Nj bet the faid ſum of 2,000, 
1 a- piece, then he declared his will to be, that the ſaid monies ſhould 
5 - be equally divided among them, ſhare and ſhare Sand, and he 
e 0 ink and Grabam executors. ba 
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| | The ot died * 3 the execution of A will. "He had 
5 e u property in Great Britain except the money received i in 1 Englaud 
upon Lewis's debt, another ſmall debt mentioned i in the report, 
=: land ſome leaſchold eſtates in Scotland. The executors took pro- 
3 5 1 bate both in Famaica and in England. The bill in the firſt ol 
=: + els cauſes was filed by the eldeſt brother and heir. at law of tbe 
_ - teſtator and by : another brother and ſiſter. f The other bill filed 
3Z - 77: oy "WM the executors. prayed the accounts; and, in caſe the Court? 
_ 2 be. of . thar 25 en. ellate and * of the 


: Sy 
8 


"Agee in 1 Country-c or in any 1 place out of Famaicad aden not wh 
by the will, then that the ſame may be declared liable, and be 
directed to contribute . 1 the perſonal eſtate. in the 
| ſand, WI debts... e = „ „ Anois 


3 Is 3 85 3 upon 105 16h of poor 1997, N 


accounts were directed to be taken. The Maſter by his Report, 
dated the 3d of June 1799, ſtated, that the defendant. Archibald 
Niſbet received from the money, property and effects, i in England, 
belonging to the teſtator, of Mr. Hare 14“. 76. 6 d.; and of 9 
thew Lewis. of London Eſq, 680/. 65, 149. and 6597. 6s. 1 Id.; 


che teſtator by the bond of Matthew Lewis, and alſo by a judg- 
ment obtained by the teſtator againſt him upon the bond in the 


Maſter ſtated, he couceived to be the property of the teſtator 1 in 
England; and he found, that the plaintiff Mz array about March 
| 1795 received in England the remainder of the ſaid debt due from 


viz, in Ofober 1 780, Matthew Lewns flood indebted to Fames 
Mett, then late of Jamaica, deceaſed, in the ſum of 2,9941. 
135. currency; for which or ſome. part ſeveral judgments were 
obtained by Jamer Nj Mete againſt Matthew Lewis and William 
Lewis, his brother, or one of them, in Jamaica; and it was ad- 
mitted, that Robert Miſbert, the teſtator, afterwards. became the | 
executor and reſiduary legatee of Faomes Niſbett; and as ſuch en- 
titled to the ſaid debt; and not being ſatisfied with the. ſecurity | 
of the judgment in. Jamaica, by his letter of attorney, dated the 
3d of January 1 784. authorized the defendant Dawid Nybett 10 
| ſue for and recover all debts” whatſoever, which then. were, or 
ſhould hereafter become due to him by any perſons whomloever 
in Great Britain, either in his own right, or as . executor of his 
brother James Nubert; - and that David Niſbett by virtue of the | 
aid letter of attorney applied ta, and prevailed upon, Matthes 
| Lewis to come to a ſettlement ; and baviog about the 27th of wy 
| 1786 aſcertained the balance due for principal, intereſt and ws 
| to be 33% 16s, 6g. currency of Jamaica, which is equal to 
2,397“. 12 4. 64. ſterling, David Ni Bett upon behalf and as agent 
of Robert accepted the bond of Matthew Lexis to Robert Niſbett, 
his executors, &c,. for payment of the principal ſum of 23975 
42 . VG and intereſt EY inſtalments; . which bend was given m 
e N 


being two ioltalments of the ſum of 2, 3971. 128. 6d., ſecured to 


Court of King's Bench at Wefminſter ; which three ſums the 


Matthew Lewis, amounting to 7957. 1. 198. ſterling, as after ſtated: 
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Caſes in Chancery. 


4799 · Abet PTY a warrant of attorney for entering up 8 in 
the Court of King Bench; under which judgment was entered up 
a of Trinity Term 1784 againſt . Matthew. Lewisz/ and it was 
admitted, that the plaintiff Murray about March 179 5 received 


the remainder of the ſaid debt, vis. 7951. 195. ſterling ; which 


© « (ſum having been recovered. and received in England upon the 
"TY aforeſaid 1 — be conceived; - — e of the e 
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A aa > was 1 to this 2 8 vw ws e bag Doi 1 
Murray; that the Maſter had ſtated, that the two: ſeveral. furs f ; | 


680 J. 6s. 14d. and 6597. 67. 11d., the two inſtalments uf 
the ſum ſecured. by the bond and warrant, and which debt was Þ 


originally ſecured by ſeveral judgments obtained in Famaica "= L 


+ Famer Niſbet againſt Matthew, and William, Lewis and alſo the 


2 ſum of 7951. 197. received by David Murray, were Property 


of the teſtator in England; whereas the Maſter ought to' have f 
reported, that thoſe ſums were property of the teſtator in 
1 ; as the debt Was originally ſecured by judgments f 
obtained there; and the ſubſequent judgment in England wa | 
given for better ſecuring” the debt; and was by no means in- 
| tended to cancel, or Sos Rake of, ; he e wed in 9 
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- Daring. the argument reference 8 wade: to a Rees of de- | 
«Krave, executed by David N Mert and Matthews Lewis, which 
Was not ſtated in the Report, it was introduced 1 into the Cauſe by 1 
conſent. That deed, dated the 27th of Fuly 1784; reciting, that 
M, atthew Lewis of Margaret Areet Cavenil iſh ſquare” was indebted 1 
to Robert Niſhett of the pariſh of Weſtmorland in Famaica, planter, * 


as ſole executor of James Ni/bett, heretofore of the ſaid pariſh and 


illand, carpenter, in a large ſum of current money of the iſland | 
for principal, intereſt; and coſts, upon ſeven bonds from i Man 


and Matthew Lewis Jointly and ſeverally to Fames Nj Mert, and 


executed in the iſland, bearing. date reſpectively the 2 5th. of M. 
vember and the iſt of December 1778, and upon ſeven judgments | 


obtained! in the iſland by Robert M Went againſt Matthew Lewis; 
and upon application by David Nj Pert, as attorney under a letter 
ol attorney, dated the 3d of January 1 784, to Matthew Lewis he 
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| ag 1 yay: part 1 forthwith and the remainder vs inſtalments; 
and for the farther and better ſecuring the payment of ſuch re- 


mainder, Marthe w Lewis propoſed and agreed to grant and exe 


cute a bond to Robert Nt Hell and a Warrant of attorney to confeſs... 


judgment in the Court of King” s' Bench at Weſtminſter upon ; "on ; 
(3d bond for double the ſum, that upon ſtating the account be- 


W. 
My KK AY. 


ö tween him and Robert N. i/bett” in reſpe& of the ſaid principal, A | 


| ;ntereſt; and coſts, due upon the ſaid ſeveral bonds and Judgments n 
granted and obtained in Jamaica, ſhould appear due thereon; and 


La Matthew. Lewis bath this-day paid to David Nybett for the | 
Viſbett- 2 col. ſterling; and by an account this day 


uſe of Robert 


ſtated ſince pay ment of the 2504. between David Mſbett and | 


Matthew Lewis in reſpect of the ſaid bonds and judgments grant 
Bos and obtained in Fanarca it appears, there is thereupon due 5 
unto Robert Ni iſbett for principal, intereſt, and coſts, 3.357 20 


16s. 61d. Currency; which is 2,3971. 125. 64. ſterling; and that ; 1505 


Matthew Lewis had in purſuance of the agreement given his bond 


of even date herewith to Robert Ni/bett, conditioned to be void 


| upon payment by Matt be Levis, his heirs, executors or ad- 


miniſtrators, unto Robert Ni i/bett, his executors, Oe. of the princi- . 
pal ſum of 2.397. 12 7. 6d. of lawful money of Great Britain, 
with intereſt at 5 per cent. by annual inſtalments of 399 l. 87. 
11%; and that he had executed a warrant of attorney, De, 
it was witneſſed, and Robert Ni 22 by his ſaid attorney did 
acknowledge, that the ſaid bond ſo granted and the judgment 
to be entered were ſo granted, Oe, only for the further and bet- 
ter ſecuring the payment ef the ſaid ſum of 343 574. 16s. 6. 3 
current money then remaining due and \ owing unto Robert M 2 
upon the ſaid ſeven ſeveral bonds and ſeven ſeveral judgments, as 
aforeſaid, Which is in ſterling meney 2,397 l. 125. 6 d, and the 
| intereſt to become due upon the Jaſt mentioned ſum; and Robert 


Nifbut promiſed, that he would not ſue out any execution upon | 


the ſaid judgment; when obtained, until default; and chat he 


would not ſue out any execution, Cc, upon all or any of the faid 


| Judgments obtained in the iſland of Jamaica until default in pay- 
ment of the ſaid ſum of 2,3971. 125. 64; and that from and after 


payment and ſatisfaction of the ſaid ſum. of 2,3974. 12s. 6d, ac- 


cording to the condition of the ſaid bond Robert N 1/bett, his exe - 


cutors, Oc, will deliver up the ſame to be cancelled, and alſo ac- 


knowledge ſatisfaction upon the Record of the judgment, Ge, or 
do any other legal na de, to Mane void the Taid judgment, and 
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405 mo cats in chanter . 
a POO fatisfaQion. upon the ſaid fs: e "RY 
— ments in Jamaica; and perform any other legal act, With, to make 


5 n al ſuch e ſhall be e 


5 bb Mr. Hart for Partie: in the Jame intereft—This- money 
1 9 ſecured by a judgment in this country, being alſo Aecured by 
prior judgments in Jamaica, is to be conſidered as perſonal | 


Can the collateral ſecurity given afterwards in this Country to 
ſecure the ſame debt make a diffe 
tber the teſtator conſidered this as part of his property not in 

| Famaica. The new ſecurity no more alters the locality of the | 

5 debt than a mortgage given as a collateral ſecurity: alters the nature 
pf a debt before ſecured by bond. This teſtator had reſided in 
| Jamaica many years; and had no per 
except what was due upon this judgment. He directs all his 
elſlate in Jamaica to be got in and diſpoſed of. No doubt, the 


his perſonal eſtate there. Suppoſe, Lewis. had: paſſed Over to 
| JOS: and had been there forced to pay it: would not that 


2998 executor receiving it in this Country alter the nature of it? It is 

_ impoſſible to ſuppoſe, the teſtator did not mean to diſpoſe of all 
ite property he had in the world; that he intended to die inteſtate 
i 5 as to this ſecurity, that happened to be in the hands of his brother 
in England. It does not appear, that the teſtator no any 


; void the ſaid Judgments; and Matthew: Lewis covenanted, that "hi 
' the ſaid ſexeral bonds and judgments'obtained in'Famaica, and all i£ 
„ other judgments and other deeds and writings obtained or execut- | 
© - od for ſecuring the money due upon the ſaid ſeven ſeveral judp- | 1 
5 ments, ſhall: remain and continue to be in full force and effect umil 68 
payment and ſatisfaction of the ſaid ſum of 2,397 J. 12 f. 64, and 1 
intereſt, as aforeſaid; and that in default of payment of the ſaid 1 
: ſum, &c, as aforeſaid, it ſhall be lawful to Robert Ni/bett, his 1 
0 heirs, De, to proceed upon the ſeven ſeveral judgments, Oc. until | by 
| pay ment of the whole ſum: : provided, if any payments have been A 
g or ſhall be wade: or. received by Milliam Lewis.or Robert Niſbet E. 
on account of the ſaid principal money and intereſt due upon the 3 
ſaid ſeveral. bonds and judgments, Oc. or the coſts * the ſaid © * 
| | 30 
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eſtate there. The teſtator intended to diſpoſe of all his pro- 
perty in Jumaica. In 1780 this was a debt in Jamaica only. 


„ pet: cet earn et: #8 


rence ? The queſtion is, whe- 


ſonal eſtate. in England, 


judgments ſecured to bim the debt in Jamaica; and it was part of | 


have been, property in Jamaica? Will the circumſtance of the 


Wo 5 7 9 n . ; 8 ee | 
. 4 ” "$4 © : | j 7 fy 


Y babe cent Bad been taken. The payment mlt be billed. 


this country being a mere private arrangement. The preſumption 
is, that he authoriſed his attorney to receive the money and remit 
|| ro bim in Famaica. . Can the at of the attorney. without any 


recognition of the principal alter the nature of the debt? Payment : 


n the original bonds and judgments: what paſſed i in = 


Nisbarr 2M 


3 V. wo 


[URRAY, | | 5 7 


to the agent can never alter the locality, . The authority of the 5 10 


attorney was Tevoked by the death of the teſtator. The debt has - 


80 locality except by aftaching it to the perſon of the creditor. | 
It follows' tim. In an Anonymous cafe (a) i it was determined, that | 


In Chapman : 
v. Haft (5Y upon a deviſe of all good and chattels f in the houſe, ; 


by a deviſe of all the teftator's goods a bond paſſed. | 


it was Held, that a debt upon a bond in that houſe did not paſs; 


for no other reaſon, Lapprehend, than that the debt was not local, 7 
' where the ſecurity was, but where the creditor was, The 57 
"ſelf is no Part of the debt, but only evidence of the debt. The 


teltator enabling Bis brother to demand the debt made no differ- 15 


ence as to the Tocality. One inſtalment was received in the teſ⸗ © 
tator's life, If it is to be conſidered an ademption, it may be fo 
Pro tanto without affecting the locality of the remainder of the | 


| debt. No intention appears beyond that; 17 and the Court cannot 


imply an intention of what the teſtator would have done from what 
he has left undone. | What was done without his authority can- 


not alter bis property. With 8090 to: all, that was. not. t recrived, Þ 


it remained a Abt due i in e 


"Blk if this 3 in u gland is to 90 e as not bark fy 


paſſed by the will, but is undiſpoſed of, the debts muſt be all thrown 
upon that in the firſt inſtance: Sayer v. Sayer (c); which | is con- 


1 1 oy the late 1 5 of Houſe v. ee (%. 


te Piggott, 115. Gaben, at My 7. Pemberton for the Report 5 
This depends entirely upon the words of the will, not upon any 
general rule as to the locality of debts. It is true, thoſes in actions 


have no locality. It is. plain, the teſtator precluded himſelf from | 


proceeding in Famaica ; ; that he expected tc to receive ihe debt in | 


England under 75 new 7 cogagetment. | 15 


(a) 1 Was. 0 RG 5 6 5 5 3 


at 6. 9 0 27 Parier v. | Term; one 5 Lord Sefton, 4501, vol. 3. 311. 
4 | FOE 
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1799 . 
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Cubes in chantery. x; 


| Upon: the other queſtion, it can only be ſaid, that the tear I 
ii - making an exprels pays: for his debts. means to nn every 


other Pare 0 or: Ws TIN (a). 5 


Rn. 


1. "Ricks 37 tr 55 e judges in Jamaica,» were he 


e original Judgments ; to which the teſtator firſt gave credit, The 


other was only a collateral and farther ſecurity. That cannot alter 
the original nature of the thing. Suppoſe, no money had been 
received, that A "general executor, was appointed, the money due 


upon the original ſecurity, and Alſo upon the collateral ſecurity in q 


8 and the property in Jamaica bequeathed to the children, 
the property in England left undiſpoſed of. The executor is to 


call in the property. Does it depend upon his act; becauſe be 


bade it more convenient to receive it in e 


"Ma Jer of the Roll—1 rather think, 1 cannot hold Us to 1. | 
- Property in Jamaica, within the teſtator” 's contemplation, if I am 
to give this will any conftruſtion. It is.a very extraordinary one, 
; Upon the firſt part, where he directs all his debts to be paid in the 
firſt place, and ſubjects all his eſtates both real and perſonal to the 
55 payment of them, there is no diſtinction. He gives the whole to 
His executors; ; for he afterwards. makes them general executor. 
There is no pretence for any diſtinckion; that the Jamaica debts 
Thould affect the Jemdico property, and the Engliſh debts the pro- 
a perty in this Country. He then makes ſpecific difpofitions ; in favor 
of the mulatto woman and child; which muſt be admitted to be 
Part of his Jamaica eſtate. The locality fixes it. Thoſe are in the 
events deſeribed to become part of his reliduary eſtate; and then 


be makes the Or diſpoſition. : : 


$ Wh: a N . 
gg S : * 5 MAL * . 3 x . 


What! 18 the true contention of this vill? 175 am + bound to ſay, 

| the teſtator has niade theſe two perſons general executors; for the) 
; have obtained probate i in this Country. I am alſo bound to ſay, 
the words ein the ſaid iſland of Jamaica” muſt have ſome ſenſe | 

oy put upon them; and they muſt control the general words. It was 

5 contended, that they do not mean to reſtrain the gift to ſuch pro- 
perty as he meant by what he called his property ia Jamaica. 
The next conſideration is, whether this debt under the circumſtances 1 
5 muſt be ſuppoſed to bave been in a his contemplation and. intention 


* — 


"ad See Tait v. Lord Northwich) ente, vol. 4+ 816. Gra v. uur. ante, vol. + 
403 5 and the 2 5 there referred ic „ Me ; 


his 


U 


Cab Lect. daecdi r 


* 
1 8 


Eaſels n che neery. 


under the words © in the ſaid iſland of Jamaica. The rule of 
evidence muſt be adhered to; that the onus probaudi lies upon the 
executors... They claim. this as a ſpecific legacy. Therefore they 


| muſt ew, the teſtator did intend! it to paſs: otherwiſe i it will not. 0 


his v property in in dme when he wade his will.. h muſt not be. 3 
forgot, that he has given to his executors only what he meant. 


2799. 
— 


Nisszrr 


Judge . 5 
Mun tar. 


It is ſaid to ſtand thus; chat it was a debt by judgments 1 in Jamaica . 5 


probably the debtors being reſident there: but for ſome years 


Matthew Lewis had been removed to England; and he became, 


| and now is A perſon - of conſiderable property in this Country. 
The teſtator. gave his brother a letter of attorney, with full powers 


againſt William and Matthew Lewis, inforceable there only, and 7 


authorizing bim to get in all debts. whatſoever then due, or which 5 


| ſhould become due,. to the teſtator i in Great Britain. In proſecu- 
tion of thoſe powers an agreement took place. between the. teſta- "7 
| tor's brother and Matthew Lewis of this nature; ſettling what way 
the money remaining due; and inſtead of thoſe judgments, and as f 5 
a collateral ſecurity, (for I will put it as ſtrongly. as that) and for ; _ 
| complete diſcharge, Mathew Lewis gave this bond and judgment 
ia England, to pay by inſtalments; ; and Niſbett covenanted, that, 
if the inſtalments were ſo paid, no execution ſhould be taken out 
| either 3 in e 0 


or elſewhere againſt Matthew Lewis. 5 


1 A 


" This 7 in 17 . 115 is s aid to have: been without the au- 5 
| thority of che teſtator, and not within the general 3 5 bis 


brother had. That Opiection! it is not competent to make now ; for 
three years.lapſed between that and the date of the will; and three 


payments were "made under 1 it; and i it 1s impoſſible, that at the time 
of making the will the teftator did. not know the ſituation of chat : 
debt in England. As to "Matthew Lewis, 1 take it for granted, | 


thee was no debt under the Judgment, no breach. of the con- {0 


dition by him. It is ſaid ſo; and I will not ſuppoſe 1 the contrary. 
| Then at the time of making the will it muſt be ſuppoſed; he | 


teſtator contemplates all his affairs; and has a definite meaning as 


to the words he uſes.” What can he be ſuppoſed to mean by the 5 


direQion of his executors to fell and diſpoſe of his eſtate, and 


chat the money to ariſe by ſuch ſale, together with all other monies 
| belonging to his eſtate, or that ſhould or might belong thereto, 
ſhould be remitted: to Great Britain, &c. ? Did he include this 
debt? If he was perfectly cognizant" of this tranſaQion, did he 
look to the e in — by Matthew Lewie ? He A. 
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> Famaica'; livirig-in this Country ; who had given ſecurſty for pay. 


. ment in this Country, accepted by his attorney, which is the fame 


EE My N by himſelf. | Therefore at chat time it muſt be ſuppoſed he look. © 


ed for. payment! in Englantl; and therdfote this eould not be par 
- -of that property, to be collected and remitted to "England ; ; and of 


Wich the: executors aud other legatees were to have che benefi, 
My /indination is in favor of the Jegatees.” Bat 1 do not fe | 


e 6 _ 


| 55 * 
7 x * . 


Kalkckent to 127 5 that ng is formed. pe” oo UNE: © 


5 


If he had complied with the obligation, they muſt have had ay 
adminiſtration here. Then it would be 4 ſtrong thing to fay, i 


paſſed to them, when they could not by their admitiſtration in 


5 1 5 have <olleRted + it. 1 muſt therefore. e Ft Ex 
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v 8785 Abe next e is, „über id this i 14 A ee * give 
SE every: thing in Famaica under this diſpoſit ition, and nothing more, 
and this debt does not fall within that, upon what part the debu 


are to fall, When I decide this to be ſpecific, | the queſtion i 
decided: The teſtator bad left every thing but this ſpecific legacy 


have ariſen, whether this ſpecific legacy would have been ſuffici 
ent (a). But the other legacies, though only for rings , Will dd, 
They muſt be truſtees of the reſidue; 3 and they muſt pay y the "the debn 
out of that, before even A x Pecu 5 
. can n be affected.” lim 1 ba 4 
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0 the 1 "Pn; 7 the DONT are e firſt to 6 
. = out of ſuch part of the teſtator's perſonal eſtate as ds nt 


05 ſpeciſiajally bequeathed; and that the deviſe and bequeſt of the 
property in Jamaica is to be conſidered e The cofts mul 
2 come out of the reſidue undiſpoſed | of. . 


(e t Gen Ae be v. Leh 1 P. l 3g. . Bu 

3 5 C. C283 ante, vol, 1. 63. Neurſe ve Finch, Hornſby v. Finch, 4 Bre, C. C. 239 
ane, vol. 1. 344. vol. 2. 78. Clenpell v. Lewwthwaite ; ; Thornton v. Trag; White . 
Foa Holford'v. Wold; D. 
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236 hat kh pat” habe: v 55 AE this abt ith at her * | 
ta engagement, they could net have received it under an ad. 
miniſtration in Jamaica, nor have given the debtor a Uiſcharge, 


_ uadiſpoſed of. The executors cannot claim the reſidue; having 
1 equal legacies beſides this ſpecific legacy; otherwiſe: a doubt might | 


ry owes much * a * 
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ate Ge yy 1 my LER orn. . vn o. 


no& . Ga we Jared . OY of arid give 
25 to! Blizabeth Lacey Rolfe, che eldeſt daughter of Wilhom 
Rolfe, 17,6008. for her own -uſe. He alſo gave to and for the 


"which de directed ſhould be paid by his executors-and truſtees to 
"the ſaid. William Ralfe, if living, for-the-uſe and benefit of the ſaid 
Martha Mat Ec#61h;-anid te be by the ſaid Filliam Role either 
| onde or limited for her ſeparate-uſe, independent of her huſband, 
| and a8 8 provition for her and for the benefit of her children, if the 
Gaid William Rolfe ſhall ſo think fit and direct: or elſe, the whole 


or any part of it tö be paid and applied for the benefit of his faid 


daughter and her family either immediately or at any future period 
or periods of tim 
diroum fist ies ere, be moſt uſeful and benefieial to her and 
ber family; and as he ſhall direct and -appoint;-and he atcord< 
3ngly withed; wt the faid Mr; Rof/e ſhall be at full liberty to direct 


che manner, in which the laid ſum of 1,000/. ſhall be applied for 
the beneſt of Kis ſaid daughter Martha and her family; and that 


be of Marthe,the youngeſt daughter of Milliam Rolfe, the wife 
of Hugh Mac Eeroth a Lieutenant of Foot, the like ſum of 1,0007.; 


„as the ſaid William Rolfe ſhall think will, all 


' Now. 11, 12. 
Dec. 24. 


Power at- 


tempted to 


be executed 
by invalid 
inſtraments 


held not exe» | 


cuted by s 
general 
words of a 


will contain- | 


ing no refer- 


ence to it. 
Power to ap- 


e for the 
zenefitofa. 
married wo- - 
man and her 
family would 
not include 
the huſband 
in general ; 


but upon the 1 


whole will 
an appoint-_ 
ment in his 
favor was 


eſtabliſhed. | 


2 auen ll —— are eee 8 if” the fee 


? 


plied" in ch m 


firing, 1078 the oe erf 
W time direct he ſame 10, | epreffic e ſame je ved 
by bigy or them for the raphy of his, faid daughter Martha M, 


4 


_ 4 
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„lee e 4800 ſhall de Kean and p- 

nab us the ſald A fart Muc Leroth ſhall by any 
mute under n e before two credible witneſſes 
aiding with! OT Sue's TO 


FE e e A full diſcharge to his truſtees and. executors for 
o the laid dum of 1 ,000/, without their being bound to ſee to the 
application thereof f in 0 manner. 5 NA, will then e | 


= And W 1 . ls in . thes 41d Mr; „ 698, „ 
* eke Nhat 5 be r * for bis ſaid daughters 


Ll 


„ . * . 


A „ 
f 


. 1 2 intereſt) may. give tration,” to — ks wilben the fail 
"2, 5 1, 000ʃ. to be paid for her benefit, and in the manner, in which 


3 v. he wiſhes the ſame to be applied, I have wrote to him, acquaint- 
r 


3 © ing him of this my intended legacy; and have requeſted him to 
13 0 leave directions in writing, to whom he wiſhes the ſame to be 
„ paid, and how he wiſhes the ſame to be applied; ſo that my 

505 ah 7 | « truſtees and executors may at every event pay and be diſcharged | 
of the ſaid legacy; and may on no account be involved in the 
_ truſts thereof, or be any ways anſwerable for the ien or 
'# Ons or e ee ard N | 


* * 0 $9 bo 


- The erer ied ſoon after the execution 5 his will. 


be e «auld Fu 8 of Ss e in . of 
Mrd. Mac Leroth, to William Rolfe; who afterwards by Bis will, 
made in 1797, revoking all other wills, gave to bis daughter 
Elizabeth Lacey Rolfe ꝗ0 l.: to his daughter Martha, the wife of | 
ae Mac Lerotb, a Captain in the 63d Regiment of Foot, the | 
Uke ſum of 40 L. for her own ſeparate uſe; and her receipt alone to 
= be a ſufficient diſcharge. Then, after giving ſome. legacies, de- 
=. 7 95 1 viſing ſome freehold arts in truſt to be ſold, and making certain | 
x | ſpecific diſpoſitions in favor of his daughter Elizabeth Lacey Rolfe, 
3 he gave to his truſtees and executors, their executors, tc, all his 
= | goods, chattels, money, ſecurities for money, eredits, and all other 
= his perſonal eſtate. and effects whatſoever and wheteſoever, upon 
truſt to convert the ſame into money; and to pay His debts, 
5 funeral and teſtamentary expences, and legacies; and he directed 
the reſidue, together with the produce of the eſtates directed to 
be ſold, to be divided into two equal ſhares; n 10 * one 
moiety thereof in truſt for Elizabeth Lacey 4 ors, Go; 
and he gave the other moiety 61 the laid truſt Mons Abd pre · 
=: miſes in truſt. during the joint lives of "Hugh Mac Leroth and 
* Martha, his wife, to pay an annuity of 60“. to the ſeparate uſe 
bol che latter, with che uſual directions for that purpoſe; and after | 
I the death of Hugh Mac Leroth in ber life to pay an annuity 0 of 
3 1ool. for her life, to her ſeparate uſe i in the ſame manner, in lieu 
4 of the annuity of 60/.; and, ſubject to the faid annuities, as to the 
capital in truſt for all her children born or to be born equally; 
and in caſe no child ſhall live to attain a veſted intereſt, in truſt for 


e Ty * her n Ve. . 


Kis n Chancery: | To + | 
Th er Rot fe died upon the 17th of June 1 795. He at . A 
cakes. will previous to 1799; and by a codicil, executed in De- Peru 3 
cember in that year, he made an appointment, with reference to a 2 
former will of Lloyd giving a ſimilar legaey in favor of Martha. F 
| Mac Lerutb and her family, ſubject to the appointment of man 5 3 

in the ſame. manner as in the will of 1794, of which legacy. he had. 5 1 
received intimation from Lloyd. He made another will in 17913 

and by another codicil, dated. the Sth .of dug fl 1795, (before he 

received the truſt. money under Lloyd's 8 will), and deſcribed . 
codicl to his will, reciting Lloyd 8 bequeſt of the legacy of 10007. | 

in truſt for Martha Mac Leroth and his letter to him (Rolfe) upon 
9 ſubject, and alſo reciting a bond debt of his ſon-in-law „ 
Mac Lerath zo him of 800l., and his own will, as far as it 1 Y 
| vided, that his daughter ſhall not have the proviſion thereby, made 5 * 
for her, until her huſband's debt is paid and Rating, that kee 
diſcharge of that debt would be beneficial to bis 3 and her 1 
family, as then his own will would immediately operate for his „ 
daughters benefit, he directed the executors, of Lloyd to pay the 
legacy of 100. to his own executors, for the purpoſe of retain- 
ing the debt of g00 J. and the intereſt; and the reſidue he 2 „„ 
AN OY for the benefit of his 5 and her ä 8 5 1 e $ 7 

"That codicil 8 no. ; her 1 The Eeclelialties 

| Coun refuſed to grant probate of it or of any other inſtrument 
except the will of 1797. . That of 1791 Was actually cancelled. 1 
The legacy of 1000 l. was paid to Rolfe | before 1797; and was * —— 3 
tim hid ip Forks » which R - 


2 


1 Mac Lira 1 FR 1 . we I 4 of * FR: ; 
1798, and atteſted by two witneſſes, reciting the will of Lloyd, 
and her. power under it, in purſuance and performa 
| virtue of the power and authority fo given, granted, appointed, BF, 

and directed, the ſaid ſum of 1, 0004. and all and every part there- 
| of, and all intereſt and dividends thereof, to be paid, applied, and 
diſpoſed of, in manner and for the purpoſes, and to the uſes and 
| intents following : that i is to ſay: ſhe appointed the ſum of 8Qo/., 
Parcel of the ſaid ſum of 10007. to be paid to Hugh Mac Leroth, 
or to ſuch perſon. or perſons, and in ſuch; manger, and, for ſuch 
= Purpolcs, as he ſhall think fit, and as he ſhall direct or order; and 


a e ſum of 2001., reſidue ous: ſhe direfted the fame. to be RR 


"2 - 


WT. - | ales in Thaniery,” 

Y . lad out in Gee ſecurities in the vive of the fag war | 
1 tees of William Rolfe, in truſt to pay the intereſt and dividends: 
E- "Inbox, thereof to her for her natural life; and aſter her deceaſe to per- | 
* . Hugh Mac Leroth to teceive the ſame, if he ſhould ſurvive her, 
3 for his life; and after the death of the ſurvivor to divide the capi- L 
tal among all and every their child and children, in ſuch 1 manner 
as they or the ſurvivor ſhould by deed with two witneſſes or * 
Ain to be atteſted in like manner, appaint; in default of appoint· I 
ment, equally; ; if but one, to that one, his or her executors, ad. 
miniſtrators, or aſſigns; and in caſe the faid Hugh Mac Leroth 
ſhall not accept of, or ſhall not diſpoſe of, or apply, the ſaid ſum 
of Bool. hereby given him, or ſhall be held or adjudged in- 
3 capable of taking the ſame, then and in either of thole caſes ſhe 
2X 85 | appointed the ſaid ſum of Book, or ſo much thereof as Hugh 
 ' > Mac Leroth ſhall not receive or apply. to be laid out in the _ 
2 | funds oe 98 . truſts declared ee the 200. 74 
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1 The bill was fled. 3s Mac Lb" 1 * wife e 

=: Elizabeth Lacey Rolfe, the executors and. truſtees of William Rolfe, 8 

F and the three infant children of the Plaintiffs; | 3 Praying, that —_ 
the plaintiff Martha Mac Leroth may be decreed entitled to ap- 

point the ſaid ſum of 1,000/. for the benefit of herſelf and family 

in manner aforeſaid; that the ſaid deed and appoiatment executed 

by her may be declared valid, and carried into effect; that the 

TR of 1,000. may be raiſed, and paid by the executors of William 

N 0 Keolſe, and applied according to the ſaid appointment, 'or 6therwiſe 

=. the benefit of the plaintiff Martha Mac Leroth and her family 

, purſuant to the ins of ge and Ou the will 1 9 one be 
„ A; e. 8 OH. 5 1 
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Mr dns Ty Mr. Win ho es 19 fe el n 
=. Rel //e having made no appointment, the plaintiff was entitled to 
I 5 appoint this fund; and the appointment ſhe had executed was 
_ | valid within the power; and that this was not within the caſes of 
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SIE Rot Ie, inſiſted, that though the Spiritual Court- had refuſed to 
= "grant probate: of Rolfe $, codicil, notwithſtanding it related only 
= WW be Truſt e not his . "or it's ng called a A 
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1 not n it's operating as an x appolntment beiog A good. 179c 4 
| execuBon: JR the OR: Wes crys „ 1 3 a a: . . 1 * Leete 8 ; q 


* 9 
q * = =” 1 A * . 
$3 Pu ', 389 


ru”; they 1 that Rolfe ſuppoſing, he had . a | Bacon, = 
good appointment, and having treated the truſt fund as part of .  * 
| his own perſonal eſtate, and made his wilt npon that ar 
with a view of putting his [ured Mp9 the e. aint 
3 deddion 9 %%%%ͤ . ni! 1138. , 175 
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i W 1 Mr. the: Shore 1 0. the. 3 ut. + abide 25 the 
Plain If Rolfe has made no appointment, che power attaches . 
in the plaintiff: but he executed a clear appointment in 1 790. „ 
As to that made by the codicil of 179 5, it is very clear, that under De. 
this power to appoint for the benefit of her and her family be : 
| could not appoint in Dig own favor. In A late caſe upon a ſimilar 1 
truſt, the truſtee taking the fund himſelf | in conſideration of let-⸗ | 
ting the, man. in to a ſhare in his trade i in ſome. fiſh-ſhambles, your 


| Honor, held, that he could not do ſo; 5 ah it Oy! be 1 in ſome . 0 
e che benefit of. His 1 7 . 
"Then a he will at. 1 1797 u wi "his FLY or or not? N I 


| Upon that it muſt be either a caſe of election or of ſatisfaction. Ag hs” 
to the former Rolfe was then in poſſefſion of the 1,c00/., ſubjet 

| to the truſt... There is nothing upon the face of the will bean of 

| he ever bad it in contemplation to propoſe a caſe of. election. In : 

that It muſt be ſhewn, that the teſtator gives that, which does not 
belong to him, as if it was his own. There is nothing of that 
| ſort in this caſe. As a ſatisfackion, it muſt be equivalent, co- ; 
extenſive and commenſurate, with the debt (3). The diſpoſition 
by his will! is inconſiſtent with the will of Lloyd i in many reſpects; N 
particularly in the gift over in default of children. It i is eee 

1 We, it can a be a \ fatisfaQtion. FA 7 
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2 as | to the appointment eeted dy the lain, the © FUE 
intention was, that this fund ſhould be applied for the benefit of 
Mrs. Mac Leroth and her children: The firſt part of the will 
1 the Teſtator intended it . their benefit i In Le 1 7 75 or 


| IR TT, as, 
(a) See the abate. opon "IF "OY of Rleftion referred w, ante, vol + 657. in 
de note to Ward v. Barg b. | "VR 40 Bio, | 
% For ide rules apon Seth, Aion fee Binchelfe vs aal, and Tin v. Colin, 5 
kay on $16, vol 4. 483. and the reſetences. %%ͤ gp gh 
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e — in Chaneety. 
ay. - They 4 irs firſt pointed. out; and the 2 « ther | 
| having occurred in the beginning of the will, it is impoſſible, "th 
any other conſtruQion can be given to the word * family,” That 
F  __ * alſo che common acceptation_ of the word, The. Huſband i; 
ee. never treated as part of his wife s family; though ſbe i is conſiders. 
1 plett of his. But we are relieved from that difficulty by the pre, 
 ' - vious uſe of the word children; and from the firſt part of he 
F J clear, the teſtator did not intend, the huſband ſhould have 
$B %% OP benefit from this fund. She is bound alſo to 35 the 
2 I. whole; 3 and cannot t make A * ö 3 . 


Wh 
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4 kl 8 8 we * 'Grdbam i in OY at af cledtion's or | ſitifition « cats 
—_ not ariſe under this will. There is clearly) no reference to the 
power; and then according to Andrews v. Emmot (a) the teſtztt 

: ſhall not be conſidered as executing A power, where bis own pro. 

| per 0 ſatisfies the words of the will. In Standen v. Standen (] 
the Lord Chancellor conſidering that rule with great” attention 
1 Approved it; and laid hold of the circumſtance, that the teſtatrix 
5 5 diſpoſed of real eſtate; having no other than the ſubject of the 
: 5 ; and therefore 1 wut have referred to the A d in 


4 


= ys to e appointment . a'by m4 FRO * word 0 
4 « family has various ſignifications. | The diſtinQtion attempted, 
8 that the huſband 1 Is not part of the wife; s family, though the con- 
3 verſe holds, can never be maintained. Heli is the very eſſence anl WS n 
corner ſtone of the family. The word % in this will mark: Wai 
0 the alternative. As it was competent to Rolfe to conſider, that it 
Was for the benefit of the family to prevent Mac Zeroth fron |} 
pong to goal For: this ee 5 . had the fame 1 latitude. 


Maſter 2 PE Rolle—L Wee no e ea as to 7 laf 
point; ; whether the appointment executed by the plaintiff Marths 
Mac Leroth is within the ſcope and intention of the power; whe 
ther by the word family” the teſtator meant to include the bul- 
band! in ſome circumſtances, i in others to exclude him; and whether 
it was wanne to her to include him, or not; 85505 which I on 
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e Aue, vol. 2. 58g. That hawk med on eren to the Houſe of Lords. 
pF 1 Langham v. 2 ante, rol. 3. 45% 
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| <onbler: but as tothe « other ſans, þ [ will ads them. e out of the. 


"Ell 2 1 "a baſed 1 10 \thelaf will of Lloyd, 3 
| to the appointment in 1790, which is now on the part of the 
children contended to be a valid appointment, 1 doubt, whether, 
in was poſſible, that he ſhould.exerciſe a power to attach upon any 
other will. But d lay that out of the caſe; for I am of opinion, 
that it is revoked. Nothing is Jo clear as that this is all teſta 
| mentary; the. paper of 1790, as well as that of 1795. P his power 
18 created. by the will made in 1794; and upon that i it muſt red. 
It is contended, that all theſe proviſions in that will put it in her 
power to give it to herſelf; for it cannot be contended, that me 
might give fit to her huſband, and. not to herſelf. Upon that will 
| Rolfe ated; having plainly an intimation. given to him ef the will 
| Lad actually made: and he proceeded to act upon it; which Bas 
totally done away every thing, that could be inferred from the ap- 
pointment of 4799, referring to the will then made and any other 
will. Then coming to execute the power he really had, he aQts 

upon it, reciting it accurately, by the codicil of 1795 to a will 
executed in 1791, which will is not produeed, and the contents 
of which we axe at a loſs to know, he directs part. of -this legacy 


to be applied 1 in ſatisfaQtion of his own debt, having annexed the 
| condition, that the thafl conform to his will. No doubt, i it was 


perfedtly competent to him to impole that condition; whether the 
appointment in favor of the büſband was good, or not; and they 
muſt comply with the condition, or forfeit their intereſts under 
the will, Then, after having. made that codicil, he receives from 
the exceutors of Lloyd that money; which by that codicil he had 
| directed to be paid to his own executors. Tbat payment made it 
abſolutely neceſſary, that he ſhould again declare his will as to this 


W ſum of truſt money. But having received the money be makes 


this will; which does. diſpoſe of his own eſtate; and makes the 
Proviſion he thought fit for bis d 00 children; but takes no notice 
of the Power; nor refers in any degree to this ſum of 1 Hb. 
Then can 1 refer his laſt will. co any ſuppoſed condition referred to 
10.4 former win, which he bad either deſtroyed or cancelled, i ina 
| .cale, where he begins by expreſely revoking all other wills? Then 
the queſtion f 18 only, Whether this laſt will 3 18 an execution 'of the 
Power, Tr has no reference to the powerz and from. the nature 
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1 it can only be conſidered, act as executing the power, but as x 


diſpoſal of his own fortune. He muſt therefore be conſidered as 


having in his hands that ſum, of 1,0007., applicable to Lloyd's 
will; and as having died without executing the e in ch . 
8 n . _ Counts can es N he has done * cog | 


4 85 


= Way Was RET is, watts 5 Mic be . 


well diſpoſed of it in the alternative, that her father has not. My 


inclination is in favor of what the has done. 1 do not like to cri. 


| ticiſe upon the word“ © family.” ” In ome circumſtances her huſband 
may be conſidered as part of her family : but it is extraordinary, if 
the teſtator meant, that ſhe ſhould make a preſent. of it to her huſ- 
band. He has not ſaid, ſhe may diſpoſe of it in ſuch manner a, } 
may be of benefit to her, ber huſband, and family, I muſt con- 


| fider a little more of that point; being clear upon the others; that 


7 ; Dec 24. 
1 | * 


Rolfe has made no appointment; and I'am very ſorry, that it muſt 
be conſidered, that Mac Lereth's bond is an exiſting debt to be in- 
forced againſt him. Whether he will be enabled to deduct that 
under _ cnet” FO key vie, 1 wal take more time to 
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the word. *« family,” as there uſed; and upon the whole will I an 


' Latisfied, 1 am fulfilling the intention of the teſtator by the de- 


claration I ſhall make. "There | is a clear i intention, either. that this 


7 legacy ſhall be ſettled upon her and her children, to be limited to 
„ her ſeparate uſe, and as a provihon for her and her children, and 
fk that part "of the will bad taken place, no doubt, the huſband 


could haue taken no haſh, or in the alternatives for if xhat pro- 


Aale, if the Rolle3 1 — 5 144 RL 1 upon e point; 
and I am ovly ; anxious, that the decree ſhall not be ſuppoſed to be 
2 determination, that, wherever a legacy is given to truſtees, in 
_ truſt, for inftance, for a feme covert and her family, it is to de 
7 underſtood, that the truſtees would be authoriſed to advance to the 
| huſband any groſs. part of that capital; for the conſtruction of 
{ſuch a legacy, unaccompanied by any other circumſtances, would 
be, that it ſhould be. applied for her and her children; and 1 
deſire to have it underſt60d, that 1 by. no means give it as my | 
_ opinion, that the application of that money for the uſe of the 
| huſband would be within the truſt. . But the queſtion i in this 
| cauſe depends entirely. upon the meaning of the whole will as to 
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viſion 865 not PO Rolfe, the teſtator gives Kb . to ſub⸗ 
Auitute another the whole or any part of it to be paid and applied 
for the benefft of his faid daughter and her family:“ even there 


it might” be ſald to mean che fame as * children” before meant: F 


we he adds, either immediately or at any future period or 
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« periods of ume, as the ſaid William Rolfe ſhall think will, all 


« circumſtances Ry be 85 * * eneficial to her 
' 5 * bet. x 
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x It hy: her and her r Elteren der RE A if the had ny Wen : 
they were very young, ſo that nothing could be then applied for 


their benefit, or that he was to Have the power to advance r 
part or the whole, either immediately, or in any way he ſhould | 
| think under all the eircumſtances moſt” beneficial for” her and 
| ber family, "He. wight, 1 think, habe advanced part to fet up 
the huſband f in trade. The teſtatör, 1 think, meant, he mould 


| have that power; and the word“ family” as here uſed, was meant 


in a more extenſive. ſenſe than children; "for he had firſt pro- 


} 


vided for giving it-to her and her children ; and then the ſub- 


ſequent. direction is to apply it, not for her and her children, 


but for bet and her family; and then if he does nor think fit to 
make ſuch direction, it is to be 


and her family. Though an appointment Was intended, none was 
regulatly made. "Then it was forher to direct any part to be applied, 
as he thought fit, not for the benefit of herſelf and her children, but 
herſelf and her family. The conftruQion her father put upon it is 
the true conſtruction, as the teſtator muſt have intended. There- 
fore defiring to be underſtood, chat the word © family” would not 
include the huſband, except from the context it muſt do fo, 1 
think, under theſe words it does include any means the father 
ſhould think fit to advance the huſband in the world'; ; and if he 
did not, it gave her power to apply it for any part of her family. 


The letter from the teſtator to Rolfe telling, what he intended to 


do, and deſiring bim to leave directions, how he withes the legaey 
to be applied, ſhews, the power is very large. The appoint- 
ment made by Rolfe, prior to the death of Lloyd, I have deter- 
mined to be totally void to any purpoſe with reference to the will, 
wa nas ook place; and the 9 by the Me of 179 3 


id 1 


applied in ſuch manner as Mrs. 
Mac Leroth ſhall by any writing, Ge. appoint for the benefit of her 
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; granted probate of it; and conſequently: I cannot read it. Then 
as there is an end of that codicil, and it :mult be laid out of ide 


handsg:and not having made any due application of it, I am of 
opinion, he had at his death that ſum ia his hands ſubject to the 
truſt; and his executors are bound to .apply it according to the 
wuſts of Lloyd's 5, will, and as if Ro, had never acted under it. lu 
chat event, being clearly of opinion, Rolfe had it in his power to 
buy a Commiſſion for the Huſband, to ſet him up in trade, or 
to do any act for the benefit of him, and her, and their children, 
and not having done ſo, the queſtion is, what was her power 


- that, I fear, not very accura 
he made another will revoking all former wills; and the Spirit | 


| application to her ſeparate uſe. and for the benefit of her and her 
children: but i it is to be for the benefit of her and her famih, 


any way to conduce to the benefit, not only of herſelf and bet 
"on { him up in . the might pie | it to him to apply it. 
ie e of this will, not wiſhing to have i it underſtood, that 


call be held to mean the huſband, I am of opinion, the plaintil 
| Martha Mac Leroth had full power to appoint this fund for the 


uſt be declared valid, 


Cite n Ch merry. 
10 diſp6ſe i part was put an end to entirely by the 20 of. reed | 
from the executors of Lloyd the money, and having power to dil. 
Poſe of it, as he thought fit, But i it did not reſt there; for aft 


y -reverting.to what he had done, 


Court have held : that eodicil revcked alſe ; and therefore have not 


.caſe, Rolfe died inteſtate as to this 1, 000 l., with that fund in his 


The will in ereating her power does not go back to direct an 
either then, or at any future period. | She might have Þought a 
houſe to have ſet her huſband up in trade, or have applied it i 


children, but, as Ro If might have dane, for any part of her family 
She has appointed 8000. for the benefit of her huſband. If ſhe 


333 not 8 1 PE; but, 1 thiak, -upon the true] 


in any other caſe differently, circumſtanced the word © fanily' 


benefit of her. huſband; and the Appointment the has 42 


vob 
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7 beilibner, Mee; of PO 5 in 5 ifand 5 "EY Fa areas 
nica, wrote to the houſe of Cheap and Laughnam i in London „ | 
to procure and ſend out to him foreign coln, | half Joes and. dol- Lin fora 1 
lars; with directions to ſend him to the amount of $,0004. at one 8 Mete 7 
f 1 a 
000 at ano 55 n e lame lum ever uccee ing direction as 
time, 5, v4 th and the { e ſi by. y {i ding 
| opportunity by the Packet or otherwiſe. He ſoon afterwards in- ae pon 
F of ſending _ 
cloſed them two bills upon the Paymaſter General for 16,0007. 365 acl lb 
and 6, 000 l. for which he defired 5 1 to "OT him Sorel and wo Dy 9 
1 drew 1 ee =. above 1 diſcbuos : 3 
EE; „„ sud, «the coin _ 
2 require not 
being to be | 
hag 6d OY u Aleounted FEY ills, ered from. ang * 
che petitioner, and the coin required not being to be procured in N zac i 
| remit- 7» 
England, remitted 35,6007. to Peter and Co. at Liſbon; e 
1 8 ] h 1 
rections to purchaſe Joes, and if they could not procure them, to „ 
return the money in good bills; and at the ſame time wrote to the 3 0 
petitioner, that they had made a remittance to L. i/bon for the pur- the purpoſe _ 
of procuring . 
| poſe of procuring the coin. About a month afterwards Cheap Ry wich ” 9 
5 50s, if ijt 
and Laughnam made another remittance to "Liſbon to the ſame. Ol 
amount; with directions to ſend Joes. and dollars, or, if they 9k Thy UI 
were not to be procured, good bills: but ſoon afterwards they oY 8 ger 
| countermanded the order as to the dollars; ; deſiring only Joes. had, e 1 
| to the | 
The anſwer from Liſbon Was, that it Was impoſſible to procure Govt, ang Wo 
| Joes; and that at all event they could not ſend more than half in er - 
coin; being obliged by regulation of Government to take part „ 
in Government paper. Soon afterwards they ſent good bills, but correſpond on, 
not indorſed by them, for very near the amount of the remittance. arcs 15 
In the interval Cheap and Laughnam having b Ray N ihe Let 
* tone un 1 rg the hands of their ws e 5 . „ 
5 ' 8 nmte received 
by his al- 
The baten climed wer bills: as s the bete: property of the fignocs. 
Was 
ne, 1 35 | to have alien 
= * Bills, upon 
£ Solicitor General m 8 of 150 bent is not 1 ary . 


| to ſhew, that the identical bank-notes and guineas, for Which the 
bankrupts diſcounted the bills, were remitted" to Lt oon, and pro- 


vor. V. 1 5 


XR 1 £ | duced 


the particu- | 


lar circum⸗ 


ſtances: the 
Lord Chan- \F \ 
cellor ex- , = 


preſſing 


2 0 


ax doubt, whether the lien woald hold | in the caſe. of a remittance to bey CER the way of 72 | 


3 hw i as the bills | in auction, - If the rege coin ; had arrived 3 in 
agu after the bankruptey, it would have belonged to the 


Erie © 
4 es. petitioner. Then are not theſe bills in jult the ſame ſituation? 
C =. ' The difference in the amount of: the return from Or: e 


Wo 


=—_. "OO from the change, . 1 
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4 G ION 8 8 0 be Cont iro 7 the bills remitted td London by | the petitioner had 
4 'Y 4 1 remained i in the poſſeſſion of the bankrupts : atthe time of the bank- I 
ö 3 5 - ruptey, they : would have had them. upon a ſpecifie truſt; Which 4 
"would have bound the allignees. But that is not the ſtate of this 
- caſe; for previouſly to the bankruptcy they, had diſcounted thoſe * 
_ bills; then they remit 5,600. to Liſbon. in bills, which they Pur- 
I E _ chaſed; in London, ? They do that out of the general. caſh of the 
Ml | houſe. It may be what they receive for the diſcount of thoſe 3 
bills: but the moment they were diſeounted, and the produce | 
| came to the hands of the bankrupts, their ſituation 1 Was, that they 
4 were debtors to the petitioner for the ſum received for them; and 
; | then he could only prove under the Commiſſion i in reſpect of that. 
Then has any thing been done, conſtituting that fund a ſpecific 
 Pfopenty, that did not paſs by. the aſſignment, but was the pe- 
1 1 5 i i 5 tioner's property in the bands of the. bankrupts under a truſt? 
de. the bills remitted to Ls 22 Bad been bad: how would 
= \ that have been the petitioner” s loſs? If. the jdes had been actually 
3 5 . -- purchaſed, being. purchaſed . for. the, petitioner; thoſe ſpecific joes 
i LM ane wight have been his property. 80 they. might eeen; if tbe 
1 by Ong bankrupts had not a ſhilling of. the petitioner” s in their hands; | 
3 che j Joes not being purchaſed, but, bills being. remitted. to the 
3 bankrupts in conſequence. of the remittance by them to Liſbon, | 
WS box what can give the petitioner a greater lien upon thoſe bills and that 
9 pogo ſum of 5, 600 li part of the produce of the bills diſcoutited, than | 
the reſt of thoſe bills. The remittance. to Li "iſbon did not alter he 
Oo Property at all. The fund remained the property. of the bank- 
. rupts juſt as bears.” Suppoſe a general debt ; that upon a balance 
bof accounts the bankrups had been indebted to the petitioner in 
3 10,000/.; and he had deſired them to purchaſe joes; and then 
this tranſaction had. taken place: Could he claim a lien upon the 
Ws returned? What is the difference? The bills remitted for 
N particular purpoſe they have converted into a general debt; and 
chen This tranſaQion took Our The "Fringe os © to 508 
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muſt be ſubje&t-ro -— whicty the|bankrupes held they: c. | 


be debt dae fi on artiot beconfidered as held upon Freon 4. 
a truſt. II Fare TIE. nd reſponſible as ſack, if they do not I 3 
do whar Mas. required. There would be no end of ſuch liens, if „„ 
alt ſume remined-ro'traders are t he purfued through every . 
ſible tranſaction. It would fo to a grent extent.” It might as well 1 
be contended againiſt a banker, who had received a-fum of money 9 = 
from a particular cuſtomer to keep. It is an unfottunate cafe, where . i 
a perlon has fold goods to the baukrupt; who receives motiey for 1 
mem: but there is no pretense in chat eaſe for a lien. In the bank- 
ruptey of Cu and HAgſle a perſon had engaged with them in an . 
/ 4 
one - fourth. Upon a. remittance of bills from Poterfourgh on that „ 
acequnt Cox and Haſte Hifcounted them; and knowing, they were 4 
reſponſible for. one-fourth; they put afide-; a fu, rather: more ow Ws , SE I 
that; meaning to pay it to that perſon: but upon a confiderable 2 3 
b. nkeuptoy in the mean-time-finding they muſt fail they e 
he actual payment: but the ſum approptiated mas clearly difin= 
guithable-in bank pores. Upon petition for theſe notes and fome  '} 
ple; which were clearly ſpecific, your Lordihip'thought me. 8 
petitioner entitled te the latter, but not to the notes, which it was 6 : 
the intention of the bankrupts to pay te him in reſpec 


found of the adveritire* bur they were conſidered mere eee . 
im for tliat fum. So in this cafe, when the bills were diſcounted, i COR 
* became” debrors "to ene petitioner for the money receivei 
dea, wem; and nothing, chat paſſed afterwards, can make an 
lls, particularly. theſe bills, the ſpeci property of the petitioner. _ 
be the bills chen got had proved bad, they mult have taken the 
porifequente,” Whether they had a right to charge him with an 
Jos by intereſt, Sc, in the courſe of exchange, 4s a different _ 4 
qqueſtion. If ner an remittance hne had directed them to l 
make the purchaſe, and they had tried, but could not, oy" 'might 5 5 15 — 
Perhaps tes a right to charge him with the expence: but g: e 
would not be reſponſible for the goodneſs of the bills. Belide, 
the remittance by the petitioner was not upon a ſpecial truſt; but 
emitted upon his general account. He defires them to give EE, 
credit for the bills; and he draws upon them. That money Was 2 
not diſtinguiſhed in their hands from any of their other n 
and it was indifferent, with what money "68 Py * e 
8 1 Was no 8 
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bee „Lon Caanentzonede firikes me, that the cals of a en 
— very diſtinguiſhable. from the caſe cited of the 
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7. is ir to 10 . upon ths e in chte "0 tha 
aw money was ſent for A particular purpoſe; for the: purpoſe of 
- procuring foreign coin. The fitſt letter diſtinctly marks the order 
to ſend 5,00 f. L at one time, Sooo. at another, and the fame 
ſum by ev ry opportunity. by the packet or Otherwiſe. He re- 
mits bills upon the Paymaſter General. Then - what is done? 
| The order. not being to be executed in London, they proceed to 
execute the truſt by ſending to L ion, perhaps out of the very 
money received upon thoſe bills, but, out of their funds, havin 
received the bills, for the purpoſe, it is expreſsly declared in theit 
correſpondence, of. making the purchaſe. It is admitted, very 


properly, that if joes had been returned, the petitioner would have 


1 "8 a Gobi 40 them, 45 purchaſed by his order with money remitted by 


him for that purpoſe. It does not remain a general debt; they 
| proceeding to execute the truſt by going all, that was in their 
power. The thing was not to be bought here. They ſend to 
Liſbon. Suppoſe, the petitioner had gone to Liſton: he migbt 
have ſtopped the execution of the commiſſion ; ſaying, he did not 
Want the foreign coin, but would take it in bills or any other way. 
Suppoſe, it could not have been done by the purchaſe of joes, but 
Peter and Co. had purchaſed ſome other coin; the petitioner | 
8 might have affirmed or diſ-affirmed it, But What has happened? 
Joes not being to be found, theſe bills were ſent. The petitioner 
might, if he had gone to London, have gone to them, and ſaid, 
he would take the bills. It would be a narrow rule to hold, that, 
the commiſſion being in train to. be executed, the property, being 
_ __ and ſevered property, by the accident, that the joes were 
not bought, could be loſt to the owner. I am inclined therefore 
to allow the lien in this caſe, and to direct the aſſignees to deliver 


over the bills. Tei is a particular caſe, and ror mon ny: © that 
8 occurred. N e 5 


— 
* 


E 
1 a 


os the . ** A. very. innen . The money 
into the general fund, e apr wa 4 Wot for the 
"om of * ä ff. 


Sn 


* 


to ahh "44 hs bg en. There- T a « great deal wy aſc and 


4 * 
9 om” 3 AO ATE ES PTR TCO CEA ABR DK} $63 


. N Ws Fog * or 7 * 1 580 1 * mir £ 1 8 3 125 + 2 * Fo . 9 47 
85 8 a 275 74 ab 1 s t SEL? Bok 


ny 


Br parte 
SACE . 


1.feal; chard 192 eee ae of e in this 1 


it if you with it, I will confider farther of it. It is a very bd 


caſe. It is very fit for the confideration of the creditors too; for 


it is clear, the fund is increaſed by this ſum of 16,000/. If i it got 5 


into the general fund, it got out again. It aequires an identity 


and à diſtinRion from all the reſt of the fund bach the as tan * 
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The bills having hath paid, dhe order was made for payment of 


the money to the petitioner: | the =_ not od farther > a by | 
the . 9 1 
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d EAST INDIA COMPANY « v. . NEAV . Sh f 


"HE bill Rated, that the hint are ta to the 1 
trade to the Eaft Indices; which trade they have carried on in 
ſhips büllt and equipped for their ſervice. and let to freight to ther 
under charter-parties by the owners from voyage to voyage; and 
the plaintiffs have ftipulated with the owners, chat they ſhould be 
| commanded and officered by perſons regularly brought up and 
having ſerved on board fuch ſhips; and ſuch commanders, have 
or ought always to have, devoted themſelves entirely to ſuch ſer- 


vice, and while they remained 9 never to "have e employed 
themſelves in ALY other 


5 N 5 ' ; bo 
t; 12 


"The bill has . Mo hs ie nul 8 8 great 
inconvenience, and great oppreſſion having been exerciſed to- 
wards the commanders and officers in their marine ſeryice, from 
the praQice of the owners of ſuch | ſhips ſelling the commands 
and offices on board them, and likewiſe by the {ales of commands 


and to the relief; 
owners, particularly one, 


Vor. V. 


who exremes, and the . was overraled. 
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Bill by . 
"Eaſt India 


Company 
claiming 


from @ part= __ 


owner ofa 


ſhip, freight- 


ed by them, 
double the 


— 


ſum receive! 


by him for  - 3 
the ſale of te 


command, 
to be paid 
or allowed 
under the 


cberter-partyß 
end a by. 
law to the 


Company, 
one moiety 
to their Wo, 
the other to 
be paid or 
returned to 
the perſon, 
whothallgive 


; the Company _ 

information and make proof; the gerd being on ſettling the nn through ignorance of the | 

| 2 to the diſcovery, becauſe it might ſubje& the defendant to n covering, not 
the dead. dire charge, but alſo circumſtances of mere inducement, as, the execution and cancellztion of 


penerally, for want of equity, and for defect of ends in. * other * 
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T tain by-laws for the prevention of ſuch practices; and in te 


5 5 and ſworn 4 in, t to o.the, command. 


= ms 2 deed or charter-x D; 
cuted between the defendant and Wells therein deſeribed as parts 


- 


oy one wen to a; the plaintiffs tis . "2 1 4 
cording to the powers veſted in them for that purpoſe made ur. 


charter- parties which bave been made from time to time by the | 
owners to the plaintiffs, the plai aintiffs have in purſuance of ny 
We required the owners and commanders, parties thereto; U 
enter into a covenant not to ſell or diſpoſe of the command or any | 
other office on board the different hips for any peouniary com- 

penſation, gratyity, or reward, whatloever. _ In Ofober 1752 th 

defendant and William Wells were owners or -part-owners of the 
lation, then about to be employed in the plaintiſſs' ſervice; aud 
the defendants appointed Charles Drummond to the command d 
Her: but ;previoully to ſuch” "appointment and upon the tieay 
between the defendant and Wells touching the lame the defendan, 

who was the chief aQing part-owner required, that Drummul 
- ſhould. pay or give the defendant for his own uſe ſome pecuniary 

_ -compenſation, : :&c, for the ſaid appointment; though he did uu 
ſpecify the direct amount; and Drummond: being unable to obun 
the command without yielding to the terms propoſed by the de- 
fendant did agree to pay or give him ſome pecuniary compenſation 
Dc, for ſuch command and nn was ern 
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"Ihe bill 3 e that 1 hevies'd ken 
bee by the plaintiffs. upon a voyage to the Faſt Indies and bad, 


y, dated the goth of Offober 1 782; was ene 


- owners. of the ſhip, and Drummond, of the one part, and ie 
plinth of the other part; whereby the ſhip was hired to freight 
" 20 the plaintiffs for the vayage; and in ſueh charter · party was 
contained a.covenant on the part of the defendant, and Wells, al 
Drummond, Jointly and ſeverally, that neither 50 ſaid maſter not 
the maſter for the time being or part owners or any other pan. 
owners of the ſaid hip ſhall or will ſell, or wittingly or willing 
Permit or ſuffer any other perſon to ſell to the maſter or any other | 


[officer of the ſaid-ſhip- his or their place or places, office or offices; | 


nor ſhall nor will take, execute, have, or receive, any money  } 
gratuity, or any promiſe agreement ſervice, or reward, whatſo- 
ever, directly or indirectly, for or in reſpect of any place or offer 
An or belonging. to the ſaid 0p, * or fot * 1225 allen of 

e 


1 in Chamery. . 


Py 1 other perſon or perſons to go in laid ip! ark 10 
| caſe (aid part· owners or any of them or the maſter for the time 
being ſhall offend againſt the true tenor or meaning hereof, the 
{aid part: Ownerd and maſter ſhall pay, or, as aforeſaid, allow, to 
the ſaid United Company double the ſum, for which any place. 
or places; office"or offices, Ge, ſhall be fold' or diſpoſed of; one 
moiety whereof ſhall be to the uſe of the ſaid Company; and the 
other moiety to be paid or returned to ſuch perſon ot perſons, Who 


ſhall give the * a due and ye: information rho] and 
| aa e en, _” ; . 
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 Thebill eee fate, 8 * che accounts: nde t to the 
freight, d murrage, and earnings, of the ſhip were upon her 0 
turn from the voyage ſettled between the plaintiffs and the de 

fendant and Melle; and all the money due to them was diſcharged | 
by the plaintiffs; who not having any notice or ſulpiclon or any 
reaſon to ſuſpect, that any of the covenants, particularly that as to 


the ſale of the command, Ee, had been broken, delivered up ſuch 
= charter-party to one of them to be cancelled: but ſince, about the 
| end of the year 1798, the plaintiffs have diſcovered, that the de- 
| fendant did, after the ſhip had failed, and while the was on the 
voyage, Actually receive from Drummond and Co., bankers of. 


= _ 


InDia 
Company 
E VU, 


* 


3 N 


| Charles Drummond, '3,5000. as a compenſation for the ſaid ap- ws 


| pointment, and 181 I. To 6. . for intereſt, in en of the covenant 55 


in the e 5 : 


f * ; 3 i f 
d ** Fr . f * "F< . „ 
3 tn # E 13 $1 . 1 
\ * i 5 * 


anda) to pay to the ip the ſaid 3, 50ol. or ſome other con- 
ſiderable ſum as a recompence, tc, for, or on account of, the ap- 


Pointment; and the defendant, knowing, that taking ſuch money 
would b&a direct breach of the covenant, forbore taking it direaly 


from Drummond; and with a view to conceal the real tranſaction 


and to make it appear, that the ſaid money was paid to him on 
- : ome other account, he ſuffered it to remain a conſiderable time 


Dre a oval to his appointment FA 


after the ſhip had failed ; and then in purſuance of ſome ſtipulation 


or underſtanding between him and Drummond, or his bankers, or 


his attorneys or agents, called upon Drummond and Co. for the faid | 


3,5000. and intereſt; which they paid accordingly ; - and which 
5 accepted for or in relpect of the command or ſome office in the 
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PE 4 the commands « or offices. Hut the plaintif did not know any” 
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Had recognized the praQice, and agreed not to call upon the par. | 
ties for any breach in reſpect thereof, and in order te put an end 

. to it without injuſtice to the commanders- had agreed to give to 
commanders, who in certain caſes had purchaſed their commands 

© certain compenſations i in lleu of being permitted to Fell them, the 
7 5 plaintiffs charged, that though notwithſtanding the engagement , 

x entered into by the commanders it was notorious, that moſt of | 


them did purchaſe t their. commands, i it was held out to the plaintiff, 


that ſuch commands were ſold by one commander to another ; and 
the owners and particularly the managing owners always diſclain- 
ed and diſavowed, that they ever reaped; or partook of any ad. 
8 vantage whatſoever by reaſon of the appointment to commands | 
5 or any other offices; and the reſolutions, which the Plaintiffs have ? 


come to in reſpect of the. indemnity. to be given by them to | 


5 commanders, who. had pure chaſed their commande, were... never | 
. intended nor underſtood to extend to operate as an acquittance | 
and diſcharge to an managing owners or other owners of ſhips o 


veſſels in the plaintiffs ſervice, . who had been guilty « of oppreſioa 


to their · commanders and officers in appointing them; but merel) 
to commanders, who. bad Purchaſed: their commands. As evi- | 
dence, that theſe reſolutions were never underſtood to acquit | 
- owners from reſponſibility for the violation of the covenant, the } 
51 plaintiffs charged and ſtated a letter, dated the 20th of April 1796, } 
from moſt of the managing owners to the Court. of Directon, 
ſtating, that inſinuations had been caſt upon the ſhip-owners with 


regard to the ſales of appointments, and declaring individual, 
that ſuch inſinuations were highly. injurious. to their characten; 


and declaring upon their honor, that they never have directly or 


indirectiy received any pecuniary benefit whatſoever as managing 
| Owners from the eee to Ay: e 


f 


The bill father charged: that the 4 was 1 to > tha 


letter; and it was meant and conſidered by the perſons, who ſigned ; 
it on behalf of themſelves and the other managing owners, 


that the owners did not conſider themſelves entitled to the ſale of 


_ thing 


Cotes in cher, 6/00 535 0 5 


wo 35 . ale of the command by the. ie to 6 Dro 1 07 


until after the charter - party was delivered up; and d it was in 5 15 


' ;oveſtigation to aſcertain, whether Drummond was, entitled to com- \ Is 


penſation for not being permitted to ſell, that the plai, iffs be 
| cams; acquainted" wth the facts before Rated. „ 


The bl prayed ; a 1 "+ that the . 10 


| creed to pay to the plaintiffs double, the. ſeveral ſums of 4.5007 1. 5 L 
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ſet forth, whether he did not require and inſiſt, that 2 rummon 2 1 
ſhould pay or give. to bim for bis own uſe and benefit ; ſome and 


; Die 


what pecuniary. compenſation, gratuity, or reward, * 17 bi Fu | 


pointment | to the command, and whether he was not unable 8 


obtain the, command 1 8 rin to the terms 7 5 <4 : 


and to fer Tonk. 9 5 full jet 'of te Rl; ind | he 5 
| terms and conditions, upon or under which Drummond was ap- 
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pointed to the command, and what benefir, intereſt, advantage, or 


| profit, the. defendant derived, obtained, or received, 1 1 
and hom and when. he derived, oc, the fame, and all, that paſſed : 


between him and any other perſon \or-perſons and Dee re 


| lative to his appointment, and Whether ſuch deed I of charter-party, | 


of ſuch date, and containing. ſuch co CO) venants, as in the bill men- 5 
tioned, or ſome and what. charter-par £ Sc, * to the, effec therein- | 
| mentioned, was got entered into and executed by the defendant 


and Melli, or one of them, and whether the defendant or ſome . 
other perſon or perſons. and who did not, after the ſhip had failed, e 


and While in the Proſecution of 


nond and Co. or from ſome other perſon or perſons and whom 


voyage, receive from Drum- . 


3500 “0. or ſome and What ſum, as a .compenfation, . fc, and 5 


18115. or ſome and what ſum for intereſt, and whether by the 
receipt of the ſaid ſums the defendant did not act i in violation, =" 


the eovenants, c, and did not hecome liable to anſwer double the 


leid ſums, and whether he did not for tbe reaſons in the bill or 
* wag, and Nhat 1 E rs the faid money 75 : 
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5 produce ſuch entries, &c, the defendant demurred, for cauſe, that 


_ + JOF perſons, who diſcovered. or gave inf 


Cats in Chantery.” 3 


l wy me ald lum ant the intereſt, and Jheltice hide and what 


letters, notes, and converſations, paſſed upon the ſubject, and to 


ſet forth the particulars of fuch converſations, and whether the 
defendant or ſome perſon or. perſons for his uſe have or had not 
ſome written correſpondence. of his, and to ſet forth and produce 
the ſame, and whether an account between Charles Drummond and 
Wo Drummond and Co. touching the ſaid money was not kept ſepa. 
1 rate and under the head of * the ſhip Glatton,” and whether ; any and | 
LAS What dealings and tranſuctions ever and when took place between 
5 Charles Drummond and the defendant other than what related oO 
the ſaid hip, and an account of all dealings and "tranſadtions 
: between them relating to the 14 3, 500, and how and when i i 0 
& became due, and whether the defendant did not make ſome entries | 


and memorandums concerning the ſame, . Oe, and to ſet forth and 


it appears upon the face of the bill, that the diſcovery of the ſever 4 
matters, and things aforeſaid would or RE Pt, or make bin 4 
W to ſame ;penally or renten | 1 F | 
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3 i to If the! tet prayed "ths abbr ca, For cauſe, | 
as the plaintiffs have not by their bin made ſuch a caſe as ought | 
to entitle them, toſuch relief; and for farther cauſe, that the bill is 
Inſufficient? to anſwer the purpoſes 'of complete Juſtice; as it ther | 
oy appears, | that Wi Mam Wells and ſeveral other perfons, who 1 
were Part-owners ' of the Hip, are intereſted in the matters n 
Aueltion in this ſuit; aud it thereby alle Uppears, "that the perſon | 
Imation 'to- the plaintifis } 


of the pretended payment to the geendet, Ne alſo an interck | 
In n the ame: and oth are not halo 307 vp pe Ie = ond 0 
"The Jefendant coat f much 01 8 bin as was not he 1 
"ry to; admitting the plaintiff's excluſive trade, De; that the } 
defendant and' Wells were part- owners of the ſhip; ; the appoint } 
ment, and other facts. He ſtated, that there were ſeveral otber 
"part; owners; but admitted, he was the chief a acting part-owne" | 
Ae ſtated, that previouſly to the. voyage, but When in particulat } 
; he cannot recollect, Milliam Wells and Folin Wells,” then a patt- | 
' owner, but ſinee deceaſed; or one of them, with the approbation | 
of the defendant,” the huſband or agent of che ſhip, agreed '9 
. appoint L Drummond to the tommand ; denying, that he had a, 
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ſeveral of the managing owners authorized ſuch. letter as ſtated in 


be bill, but whether, voluntarily, and. without being invited he 
cannot (et forth; and he denied to the belt of his. recolleQion and 
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of the; demurrer I to-the diſcovery, the only queſtion is, Wher 5 5 
iber this is to be conſidered a penalty. It may perhaps be oontended We” 


to be, not a penalty, hut a ſtipulated compenſation by way of damages 1 
to be paid to-the plaintiffs: but it is clearly a penalty, and. not in 
| the nature: of ſtipulated; damages, The payment is to be, double . 
diſpoſed of, not to the ſpecific „ 
uſe of the Company, but half to g0 to the informer. That cir- 


the ſum, for Which the office is 


e dane anne this to be mere penalty and forfeiture. = 


0 charter: jarty, 


„following up the by-law, ; 


is, if. any. of the: partics mall nd. It is not like a_ covenant . 


| againſt digging gravel or ploughing u 
| pulation to pay; ſo/-much-a load or an acre; for every load dug or 


ip meadow. land, and, a A 


| .acre ploughed. That is in the nature of compenſation: but this 


has no reference to the degree of damage ſuſtained... The nature 80 | 
of the da mage ſuſtained muſt be in proportion to the greater riſk 4 
the cargo nes. and the ſum received by the ſhip- owner would 
be th of V: but this is perfectly . 
717 -Lihaidred damages muſt be paid to the perſon damnified. 
How is the informer damnified? That circumſtance alſo, that he: is 5 
to have this ſum, fixes upon it the character of penalty. The 


bill proceeds throughout upon its being a penalty; adopting the 


word '* offend,” It does not tate, that the Company themſelves | 


| experienced any damage or loſs from this practice; nor, t that this. 5 0 
$ itipulation” Was neceſſary to make them compenſation; but We: 


ſtatement is, that the oppreſſion to the Commanders and Officers | 
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Cpu TY 635 ht decide of the Curt goes much "IM 


ſhew, that the circumſtances need not be arifwered.” "Honey | 


F: v. Selwin (8). In Tbe Attoruey General v. Colman, \ in the Court a 
Exehequer in the time of Chief Baron Eyrt, 44 bill was filed, | 
ſtating, that the defendant; An iron merchant, had not fully ac. | 


Coy ated for. the duty of all iron imported. The anſwer ſtated, 


that a criminal Information had been filed agatiſt the defendant füt 


having imported a great quantity of iron withdut paying duy, 


And having bribed à Cuſtonichouſe officer; and that as that In. 
5 . forthation - was- depending, nd the difcovery." 1 


rayed Might be 
made uſe of againſt the defei dint in that ecauſe, he ought not to 
be compelled to wake it. The Court were ef tat opinion; ad 
did not Cothpel him to . * Kip! anfwer; und We - ms 
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5 32 50 are not made pürties: neither are tie other part-owners f 
de ſhip. The perſons Hable to pay are not merely thoſe par 


owners, Who Thall have eecuted the ehiarter- pat 


N 


' whether he is tenant for 7 
| extenſive. i in that reſpect. 


| 
ther the charter - party Was not cancelled. under the eircumſtarce 
a ſtated in the bill. 
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7 he e . Me: Manfeld,. Ir \ . MM, , 
Stratford for the plaintiff —As to the diſcovery, it is impoſſible to 
ſuſtain the demurrer, upon à very ſimple ground; for it goes b 
-the exiſtence of the. charter-patty.. It has been repeatedly deter. 


mined, that though a tenant for life may; demur to a diſcover d 


waſte, unleſs the forfeiture is waived, he cannot to the diſcovery, | 
This demurrer is infinitely too 
It extends alſo to the diſcovery, whe- 3 


'But upon principle alſo the ground of iu 
demurrer fails: viz, that this is a bill ſeeking. a diſcovery of what 


will ſubje& the defendant to a penalty. The rule of the Court 
upon that is not in a proceediog i in Equity to compel a diſcover), 


- firſt, of any. thing, that will make the defendant liable to a cf. 
minal proſecution; next, of any criminal act, the effect of which 


will be a forfeiture of an intereſt he bas in a certain thing. This} 
* is 5 whether "Ou defendant ſhall * His contra 
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10 = of partnerſhip. by the terms "of * A the Gi is an aunt". 
penalty, applied to the breach of thoſe articles: but it never was 
ment, and exactly the ſame caſe as thoſe alluded to of digging 
gravel, pie ;contrary to covenant, . Bradrepp v. Cole, before Lord 
Thurlow (a) was a caſe of that Kind. It came on, firſt, upon a 
demurrer; and afterwards a decree was made. There was an 
expreſs covenant not to digs with a proyiſo, as in this inſtance, | 
that i he did, he ſhould pay to the leſſor 20. a cart. load. The 
caſes cited are caſes; of frier penalty by the publid law. In Honeys 
«ood V. elne the defendant would have been liable to. loſe his 


conceived, & that ſuch a defence could hold. It is his o-.]n agree i 


ſeat in Parliament. He would at leaſt have been called upon to 


ſnew ſome evidence as to what pal ſled. bet ween him and his truſ- 
tee, that the eircumſtances were altered. As to The Attorney 
| General) v. Colman, the diſcovery; would have been dong evidence 
againſt the defendant in the criminal proſecution inſtituted againſt 
him. Ney v. The Dule of Beanfort (b) was a ſtrong cale certainly, 
It was penalty in every ſenſe, except, that it was not for a crime. 
The circumſtances\ of the execution and cancellation. of the deed 
not go the leaſt way to prove the. fact imputed. - The motive 
of the. Company: Was to redreſs a practide, by which perſons giving 
high prices for thei! 


cumſtances, and * to be truſted in this ſitustioa. This i Is s not. 


A 2 truſt, but the command. of 4 ſhip ot, trade. e 


gb: 2 — 5 7 * 2 n 47 ; 1 4; 


34 14 4 "Is , * A g 1 39 * . 1 g 19 


8 offices might become deſperate i in their cir- | 


» * 
_ 
* 1 F 
1-45 


260 


1 
The Haar 9 

"India M8 
Company | Y 
$: wv _ nl 
N EAV. 

C2» Af 


I. 4 
W F 
£3 xe 


lan Cuanemzon—ls it e tolls tha e of me- 


2 4 ſhip of the ( Company, who alone have a right to trade to India? 
The, ſelling that: contrary. to a public . s" of the ee is 
"on 155 n a "IEG = e ig th "rip 


Fes 


1 
or ; 73 


bi 5 8 — hs " to 1 lter, Eo mae a TAY entitled 

10 relief, ſo far at leaſt as to have the benefit of the inſtrument at law, 
as if it had not been cancelled; the cancellation having taken place 
under theſe circumſtances, It is like the caſe of the loſs of adeed. The 
Covenant is joint and ſeveral; and the proviſion is, in caſe the part 


| -owners-or any of them ſhall offend. The demand is made with moſt 


Propriety againſt the perſon actually receiving the money. With | 
reſpect to the informer, the action is given to the Company dolely. 
No Pig can be entitled aer that part of the 2 until actual re- 
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as. he ſame thing was done by the Lords Col 


ay 10 th Sal The' informer' cen dee no laren "TR 
proof made, and it is eſtabliſhed, that the penalty is due. There 
is nothing requiring the informer to inſtitate the ſuit; nor could 
he. The covenant being with the Company, the action muſt be 
by chem. tr is not à covenant to pay to any informer or third 
perſon. The expreſſion, that a moiety is to be paid or returned 
to the perſons giving information, imports, that the money i is to 
be in the plaintiff*s hands, before it is to go to any informer. It is 
certainly abſurd to ſuffer this to ſtatid in the eoenant: but it is only 
following the by-law; and'the only effect of it is a declaration from 


I as to INE has a of he e "wow recovered. 


27 bo 4 5 citor. General in AM perky ent is now „ necelf ary 
W prevent this practice; which is completely put an end to (o). 


5 That therefore cannot be alleged to be the motive of the bill. The 


argument, that it never can be conſtrued to be penalty, where it 
can be ſhewn to be for the performance of a contract, would put 
an end to many caſes of forfeiture, .&c, by private agreement; 
and alſo the caſes, where the Court has relieved againſt penaltic | 
under private agreements for performing contracts. Every clauſe . ; 
' of forfeiture introduced into à leaſe is only for inſuring perform- 
| anice of the covenanits. The covenant" not to aſſigu without li- 
cence, ® with a clauſe of forfeiture, 1s only to oompel the tenant not 
io aſſign: but, I the ohject is forfeit! te, he cannot be compellel 
to diſcover, Whether he has afſigned, or not. The cafes, where 
| the queſtion has been, whether the Court would relieve againſt the 
" are not applicable to this caſe!” That Was the Point in 
. By v. The Duke of Beaufort: but 'the'confideration” applicable to 


= 4 this queſtion 3 is, whether the Court would Have compelled the 


_ plaintiff there to have diſcovered, whether he had angled, In 
* Slomen v. Walter () the penalty Was conſidered as being only to 
| inſure: performance of a contract; and Lord Thurl relie ved; and 

Lo \miſſioners in Hard) v. 
Martin dc). According to this doctrine thoſe were caſes of ſtipu- - 


| Hated damages; but the Court conſidered chem as in the nature 4 
1 penalty; and therefore the real damage was to be aſcertained; 
And would not upon a mere bill of diſcovery in order to charge | 
Rh defendant bees Aa breach have e Frags it. In the Gaſes a I 
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neigh up" land or vigging gravel, Bt, FOOTER i e | 
the Court holds it to be an agreement for that preciſe ſum, to be 
taken as concluſive evidenee' of the damage. Suppoſe the agree- 
went to be te pays ſum of 5eol.: not with a reference to the 
price per are or per load. That dictinction is expreſsly ſtated * 
Lord Mangfeld (a. This *ſhews, compenſation vas not in view 1 5 
of thels\parties: 'otherwiſe-they would have found ſome other 
| meaſure. They complain, not that the effect ol che practice is to | 
introduee Improper Commanders and e. but to oppreſs pro- 
45 e mm is ers. e ME e . ht 
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he need not * the creymRances, the e DAP of the 7 
of the lee of a portion by 5 marriage — win a. even iq FT. 
the ſimple” fact of marriage need not be anſwered Chauncey: „ | 
Tabourden (9. 80 in Baker v. Pritchard (e) „ 
not only. protected the defendant from the queſtion, whether the 
| procured. the ſubopnation of. Perjury, to which the demurrer + was 
of courſe, but, alſo. from the diſcovery, whether: the verdict was not 6 
obtained principal upon the evidence of the witneſs ſaid to be 
ſuborned 3 confidering. it as. part of the, flame charge, and that it FR 
Was extremely difficult to diſconnect the one from the other. 5 The TY 
lame principle prevailed i in The Attorney. General v. Colman. r 
queſtion, would have. affected the defendant 1 in a criminal manner 
by furniſhing evidence againft bim 4 in the other uit depending: ; 
Lord Chief Baron Eyre aid, he; knew of . no rule more univerſal, 
than chat you {hall not compel a man to anſwer to what will in 
any way ſubject bim to penalty: otherwiſe anything might be got 7 
| from bim by a little management i in drawing the bil, This caſe | 


18 kronzerz the declared purpoſe of the bil being che penal. ne - | b 
Upon! the ales of is the chef for want of patties, when _ „„ 
obſerve, that the. covenant is joint ant "ſeveral, they forget they „ 1 | 
are in a Court of Equity. Melli particularly, who.cxecuted the wo, | I 
charter:party, f is liable. The objection as to the informer” is, that do I | 
non conflat there is one, or that he will ever be entitled. Then „ J 1 
the plaintiffs bave no night to che whole penalty. The perſon, F = 
-who has Seen them the information, will at | leaſt have a Tight t to - 
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_ ae af he puts them in the way, and furniſhes PD. 1 the procl | 
The Ravr 

lade 
Company 


9. 
. 


\ Hs. ought at leaſt to be before the Court. to lay in his. claim. | 


As to one moiety the plaintiffs are merely truſtees 3 and the (; 1 
que iruft ought to be before the Court. In many caſes the Coun | 


9 i : will not make a decree. without other parties; though they might, 


_— 


| becauſe they cannot without them make a complete adjuſtment 
They do not ſtate any purpoſe of proceeding at law ; but, due 
1 eee to n W to en in Mis eee 7 | 


. 7 


„ nd ene bett 0 whe Arad deal) of: dell | 


forming my idea of this caſe from the prepoſſeſſion I have hadin 


my own mind, that the act Prog by the by-law and guarded | 
E.-- by the charter- party i is in it's own "Hature, to uſe a flight | 
term, extremely improper; i for the good faith of the engagement : 
is, that the owners receiving 4 large freight and Temurrage, and 
the Company leaving to them the ſelection of the 2 md and | 
— Officers, BY .% are eto 0 he choſen upon | honorable motives. — I 


Bo BT 06 
* 


hat a S 120% eat! Tafented f in = UL; party 5 in- 


2 _ arvifiially, viklfully, and improperly : but. the contraft of the 
= ſhip-owner 1 is this; that he is to receive his freight and demur- | 


rage; which is matter of account between, him and the Company: 
he ſtipulates, that he will not take any farther advantage to himſelf 7 


1 from the recommendation 40 the command, but content himſell 


„ 
C7” n 
” 3 £ 


. Vith the freight and demurrage; and it goes on, thathe ſhall either | 
pay or allow to the Company double the ſum received, if any, | 
The plaintiffs. have not now the charter-party to ſupport an action. 
The ſtatement i in the bill i is, that, che account of the Freight and 
1 demurrage being ſettled, it was given up; ; As there was no knon- 
9 5 ledge of the fact, that ultra the freight and demutrage the de . 
fendant bad taken thele ums ſtated by the bill; and if all bal 


been (diſcloſed, credit ought to have been given to the Company 
according to the covenant, The demurrer goes both to the di- 
covery and relief; and alſo takes another ground; that there ur 
not ſufficient. parties to the pill. As far as it is a demurrer to tbe 


5 diſcovery, it covers too much; for upon all the authorities, where 


the caſe calling the party into this Court! is, chat the Contract 18 not 
in that ſtate, and not by any fauit of bis, that; he can avail bia. 
ſelf o of it at law, the diſcovery, whether, the contract exiſted, «J 


Ka cannot furniſh of itlelf cauſe of demurrer, unleſs the defend 
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[i 80 e * ſtate, ac no relief can be had FO rel 


where; 'and then from the mere circumſtance. of the demurrer 
extending too far, to the diſcovery, to which the plaintiff is en- 


| had upon-this bill. T-cannot {ay, ao relief can be had. What itis 
to be is another queſtion. £7 


— 


* 4 25 
2 . 5 A 
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It has 8 ad, "teat this 3 is a « pendty: on ad . OY it 
18 contended to be ſtipulated damages. Suppoſe, it is to be ſo 
| conſidered, as ſtipulated damages, in that view of i it the plaintiffs 
| would be entitled to a decree, i by an accident, without any fault 


| of theirs, they cannot proceed at law. Suppoſe, it is to be con- 


diled, the Court will not on that account overrule the demurrer (a). 
That therefore brings it to the queſtion, whether any relief can be 


good as to Ko, 


"1900. = 
Tue Ear 
| Iv 4 


Demarrer 3 
both to the 
diſcovery * 3 
and relief, f 


the latter, 
ſhall be al- 
lowed as to 
both; tbo“ 
the plaintiff - 
may be en- | 
' titled to tre 
diſcovery." ES 


ſidered | as 2 penalty, an iflue might be directed to aſcertain the | 


damages. _ But chere is another view different from either of theſe; 


| vis, that this, is matter of account ; that the account of the veſſel 


was ſettled, "when the Company were ignorant of the fact, which 5 
entitled them to hold ſo much of the freight and demarrage, a8 | 
| is equivalent to the ſum taken. It is poſſible therefore, that the 


Company might have have a decree for the 3, 500“. It is alſo 


ficilarly to diſeuſs now, that at the hearing the Court may think, 
it ought to be inquired into either by an iſſue or an action at law; 


| determine now, that there is no poſſible decree, that can be made 


There is a ſpecific ground alſo: the demurrer i 1s too extenſive upon 


bound to 0 anſmer.. | "That muſt come-on 1 . 


too ſtrong a meaſure. They may add a party, and amend the bill. 


ll they bring itt a hearing without him, even then, if neceſſary, 
34 | they may amend the bill, and make him a party. As to the idea 
* ba the! Oe if there 3 is loch « a 1 8 0 to be a bag, be ſhould | 
« - 


bs. n 22 


4 see the _— colleges; ante, vol. 3 37% # note „ ., 
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poſſible 1 in, the view IT have. of the caſe, which I do not wiſh par- 


if it turns out, that the Court might conſider it a ſpecies of fraud; _ 
and if the thing, is 1mproper in itſelf, or contrary to the agree- 

| ment; If } in its nature it imported an igjury to the Company, en- 
tiling them to damages upon the whole caſe. | I cannot therefore 


upon this caſe, The demurrer will not not hold upon the relief. 


the diſcovery, Therefore ] am under the neceſſity of overruling : 
| it; becauſe I cannot; ſay, to what part of the bill the defendant is is 


* to Geest oy of Well 1 being a party, 1. ee 8 0 
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3 Little Prieftlands, deſcribed. in the partieular as copyhold, are in 
3 ho « faCt leaſehold; and the perſon, upon whole life they depend, de- 
4 ſeribed as aged chirty-one, i 18 thirty- four. The material objection 
3 Was, that it was not aſcertained by the abſtraQ, that the premiſes ? 
I AY } were exempt from tithe · hay. When that objeckion Was as taken, the 
3 defeidan s ſolicitor wrote the following anſwer: TH et! 
. 4 oF rom the beſt . 1 can obtain no ithe e f hay tus 
3 1 | Y ever been taken witkin the memory of man; nor any thing 
3 ; paid in lieu of it; and if other tithes have been regularly taken, 
2 « whilſt this has never been taken, I ſubmit, that's legal exemp- 
1 Yi <, tion mult be preſumed; and that preſumption is much _ 
3 4 ee nod by the tithes of the ets beg in iy et 
VVT an ſake 
6. i upon this objection, he would have 5 the ne Bw have 


” xithes can-, 


3 priator, the 


Lord Chan- premiſes were deſeribed as a freehood eſtate, and a ſmall part 


E cellor, th 
* holding * copyhold, conſiſtin g of 18 incloſures of rich arable and paſture 


” contrary 


compela 


* tithe. The copyhold was deſeribed as two fields held under the- } 
I - ticle; and manor of Pennington Newett for. a life aged thirty-one: ' reſerve : 
 billagainſt rent 1 Is: heriot 21. 10%. r the belt beaſt ater, chattel. 
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. ow: Mr « bill. was fled 1 40 in wok to > hon the ſpecife per- 


© decifion of T | 
© the Courcof 1 formance of an agreement entered into by the defendant for | 
E Exchequer, N 


that a pre- the * of an cliate near A Haute, for * * 
ſumption 


3 „ = The fale was TW en at ewes 8 | Colfce-houſe'o on . agth | 
3 not bar even of Auguſt 1797. The defendant objected to complete the pur- 


- a hay impro- chaſe on account of variations from the particular. By that the 


opinion, land ſurrounding the houſe, containing together 110 acres {more 
On or leſs);. of which about 94 acres are freehold, and free of hay. 


take ſuch a 


diſmiſſed the 


him for a e 


ſpecific per- 


acc pied « proper Py; 
"BJ 


. : g . ” & 
|, ; 1 # Y —_ ve # + . 
G k ; [ 


OT. do % 4 
N * 4 
& "-_ 2 . Ed 
TIT : 3 
- * 


" eofes.in chunt. "= 
" Attorney "Cad for the plainiff=ln Brrutt. v. Baker ©. 1 
Lordſhip decided upon the principle, which muſt govern this. —_ 
| caſe, Hat he Rector having been only in poſſeſſion of one-third _ - "0 
| of the tithes, the Court would not help him to get poſſeſſion of. 1 
| the other two-thirds. The preſumption ought to be raiſed againft _ 
FR lay-impropriator. | "The. abſurdity of holding, that there cannot 
be a preſumption againſt him, is evident from this inſtance; an 
| eſtate Was fold in an adjoining pariſh free from the payment of 
great tithes-. but the.conveyance of the tithes could not be found; 
| and the ſame objeQtion would have been made, if at laſt the « deed, 
[conveying the — bad not been 22 ned accident. | 


Mr. Mangfeld, Mr. Richards, 5 Mr 4 for 9” 18 
In Srult v. Baker there was a 'ground ſince the caſe of Fanſbas 
v. Rotherham J for ſaying, the two-thirds of the tithes had been 
ſevered.” Before the caſe of Faxſhaw v. Rotherbam the law was | wo 
monſtrous; obliging the defendant againſt a claim of tithe to pro- . 
duce the original deed, by which that portion of tithes claimed 
vas ſevered.” The longer the time, the more difficult it was to 


ww: our r the 1 "Bur 8 was 13 5 an end Fe In that | 
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1 8 can 3 aothing, at bee but end . 
ibis t to the Maſter. There is no ſtate of the caſe. The queſtion 5 

is very important. I ſhould like to have the Maſter's report and „ 1 
a ſlate of the caſe; for if 1 was nor to hold it a flat objection te 
the title, that would. 8 upon the preſumption, that it is a clear . 0 

point of law, that a lay-reQtor, who can convey, contract, and 
diminiſh bis right, bich a ſpiritual rector cannot, is not to be 
barred from his right to any particylar tithe by the length of A 
time, or the circumſtances attending the receipt of his other tithes. | 

A ſhould be very loath to go that length. On the other hand I. vn 
ſhould be very anwillingto make a man purchaſe alaw-ſvir. The iS ä 
argument is certainly very ſtrong u upon the inſtance mentioned by. e 
75 General; here, the deed Ore found by SO > „„ vv 


Por the Aladin bee have Wa 1 or "three - ib lately fo in © ge of 23 | 
th Court of won Upon this 3 In Nagle v. Ed. —̃ 
| (@) Pope ne 2. 5 1 „ 


5 2 W n 1 1 9 7 3 
* In the Coun of of Phu, Gin, ante, . ver. in Strut v. Ar. oh 6 
A 1 4 4 FP "y . * 1 '4 dino 4 
NY X : 11,0. þ 
By 


0 in ; Chancery, | 


ha 0 this difin&' point was argued: very fully! aa the Gene | 
' { Exchequer; and it was“ determined, that there can be no pr. 
E 8 from nN * time even — a' 8 | 
2 ä q ot dee e e eee TERTD Bl Ges. | 


bo 


1 Crane 5 3 is FA 1 7 afraid, 1 cannot 1 | 
2 « purchaſer take a title 1 in the teeth of that RO | 


The Attorney Wow, in « reply fd” it was s very y material to FS = 
the nature of the defence 1 in thoſe caſes; perhaps it might har 
been a preſcription de non decimando. He alſo referred to Rahn 1 
_ Toe (3) and Medley v. Calmay t there cited. 3 
"Mr. 8 Fs Fo 2 8 the os of: Tri Trinity cu. 
=—_ _ lege v. Barrington, in the Court of Exchequer i in the time of Lord 4 
= Ge Baron Eyre; where this point was decided in favor of the 
claims of tithes, The portion of tithes claimed had not been paid | 
for a great length of time. The Chief Baron in giving judge 
ment acknowledged the clear diſtinckion between a lay-impro- : 
/ priator and a ſpiritual rector from the reſtraint of alienation 1 upon. 
the latter : but he went upon the idea, that the law clearly mas, + 
5 that no length of time would bar a eee 5 


So The 3 to the Maſt was. not made: : bye ci cauſ foal 
fo Judgment. e 1 


r 


YH 3 Jas. ans "Lord Cn aNceiro RIF I was to ſend this caſe to the Maſs, 1 
1 ſhould create a needleſs expence ; for 1 upon the caſe i in the Court } 
„ of Exchequer, Nagle v. Edwards, which I have looked i into, my | 
difficulty is this: : can I make a perſon take a title f in the face ol 
that deciſion? It; * do, 1 decree him to enter into #Y law-fuit : 
IThuhat caſe was upon the tithe of agiſiment; . There was. a very long. 
„ poſſeſſion, and all the inconvenience. to induce the Court to raiſe 
the preſumption. I read that caſe. and alſo Lord Petre v. Blu- 
coe (e) very attentively. It rather ſtruck me, chat there was 2 
4 7 great deal of evidence. I deſire to be underſtood as not. entire 
. agreeing with the determination of the Court of Exchequet- | 
= "= J ſhould be i in a ſtrange ſituation in defiring Fl purchaſer! o 
5 * take this ute; becauſe $i think the . a pretty. good. one, 
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„ he ee of Exchequer have determined aint it, #1 is 5 09. 1 


telling him to try my opinion at his expence. Unfortunately | 
| they have very ditinaly ſtated it in the particular to be free from 
bay üüthe- I do net think the Court of Exchequer weighed ſuf- 


1 the __ . 1 82 v. Aire (a) and the other caſes * 


Vi i a 8 thor FOOT . af "Y the ar be paid 46. 
| cording to the t terms, ve 1955 2 88885 * 3 


00 cid in Rs: v. - Baker and a Miele v. Edwards Bf des Wea 

(5) Foxcroft v. Parris, poſt, „ 

e) As to the title, Which 4 purchaſer 3 A lah to FAY ſee . v. 1 ante, 

vol. 1. 565 3 4 Bro. C. C. $0.3 and av to ſales by auction particularly, Catverley v. Wil. 
| Tiams, Colecraft v. Roebuck, ante, vol. 1. 210. 221. and Conelly.v. Parſons, ante, vol. 3. 
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Shir os. er- 


p Anda 4707 Robert an ente Elixabith Gallic; ak hit x roviden, 
B 


y a ſettlement, previous to. the marriage, it was provided, that 
in caſe the marriage ſhould take effect, and the ſaid Elizabeth 


bk „ 
Ro o 


CALLAND, | 


. . 


previous to 


the marriage 


of a female 


1 
"2 
T4 ' M 
4 - 


infant in bar 


ſhould ſurvive her buſband, and there ſhould be no iſſue at his of dower, 


thirds, aud 


deceaſe c or ſhe ſhould not be enjient, then ſhe ſhould be entitled to all claim 


| receive to her own. uſe, not only all ſuch ſhare of his perſona 
eltate as he would. be entitled to by the cuſtom. of London, avif 


| the had been A. freeman's widow of the ſaid city before the 4 
| 11 C. 1. and as. if the ſame; 


| Jhould alſo. be entitled to have, receive, and enjoy, for her own 
ale all the houſehold goods and furniture of the ſaid'Robert Smith; 
and in caſe chere ſhould be any child or children of the marriage 


upon the real 


and perſonal 


eſtate of the 


buſband if 
precarious 
und uncer- 


rſonal 
eſta ſhall 


go according 1 
3 5 the cuſtom . i 


of Londen, 


does not bar 


living at his deceaſe, or ſhe ſhould be then egen, then that ſhe" ber-. Co 
Dower eftab= 


| ſhould be entitled to have, He, all ſuch houſehold goods and fur- 
niture, as aforeſaid; and that the reſidue of the perſonal eſtate 


liſhed againſt : | 


aſſignees un- 
det a joint 


and effects of Robert Smith, ſhould he ſubject to, and diſtributed Com million 


| and diſtributable 3 among, ſaid Elizabeth Smith and ſuch child or 


children of ſaid intended marriage as ſhould be living at the de- Ne n 


ceale-of Robert Smith, or. that ſhe might be then tent with, ac- 
cording to the cuſtom of Lunden, as if ſhe and ſuch child or 


19 bad been the widow and child or children of a freeman, 
_ 5 


8 50 
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of haykrupts +2} 


cy upon 


the partner- 
ſhip fund, 


but conveyed 
to one part- 


mer under a 


ſpecific agrees 


ment, that 


the ef des bead, be bl, "and 8 foal be ab: br 5 the ee 
„ | „ 1 


7 never been made, but that ſhe Fo, as, that 1 
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PROD had never been made. „ 
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| thereby intended to be made for the ſaid Elizabeth, in Caſe the 
| 5 1 marriage ſhould take effect, ſhould be deemed aud taken to 
= bei in full fatisfaQtion for all manner of dower or thirds, free bench 
| | and cuſtomary eſtates, claims and demands, whatſoever, which 
3 ' the might become entitled unto, out of, the freeholds, copybolds, or 
YI perſonal eſtate whatſoever, wherein or whereof Robert Smith was 
b or at any time hereafter might be ſeiſed or poſſeſſed," or to which } 
1 de 5 be e * in fall bar rand 1 In of the e fame, g 
B 10 June 1 aac Reb Sith, who was 2 Puter at Tre 2 ® took 
3 | this brother Charles Smith into pattnerſhip with Hic; and in the © 
A . courſe of that -partnerſhip at ſeveral times down to the 6th of 
3 abe, 1791 Robert Smith purchaſed freehold and copyhold eftates 
1 = at Croydon, Merton, and Woddon, in Surrey; p and was ſeiſed of the 
I * legal eſtate of the ſaid freehold premiſes in fee, Except one, pur- 
M e upon the 29th of Fanuary 1791 Which was "conveyed to 
4 E im and a truſtee, to bar dower, and of the copyhold premiſes ac- 
3 b "coo to the cuſtom of the manor. He was alſo ſeiſed of other | | 
; freehold eſtates 500) OY or yy ene 1 82855 10 5 the | 
=... rnehr. eee 955 : AS J 
— The airs REAR confiſted wa a Wen and (be ; 
5 3 and ſome public houſes, for the purpoſes of the trade. When the 
3 wry partnerſhip was formed, it was agreed, that Robert Smith's debts 
q : were to be conſidered as his Teparate debts : but the intereſt was 
1 to be paid out of the partnerſhip property. It was alſo agreed, 23 
4 ? that the freehold and copyhold eſtates, of which he was then 
3 5 Leiled, ſhould continue his e e but the rents of 
3 ns + 1 8 „ 9 5 | 77 7 oY thoſe 


I x go. Th 5  Cales: in haneery. 5 
1800, mY 1 was . 3 that if Robert Smith mould 5 mar- 


nage inveſt all or, any part. of his perſonal eſtate in the purchaſe of 
any meſſuages, lands, and bereditaments, either freeholds or copy= 


2 f Seine, holds of inheritance, and Elizabeth Smith ſhould happen to ſur. 


vive her huſband, i in ſuch caſe the, her. heirs and affigns, ſhould 
have in fee as full and benefi zial ſhare of ſuch meſſuages, lands, 4 
Ce, ſo to be .purchaſed, as ſhe, her executors, Ve, would have | 
been entitled to by virtue of ſaid. preſents of and in the perſonal 


_ eſtate, wherewith the ſame ſhould have been ſo es, if ſuch | 


| | cakes! 1 chantety. „ 
Ws 9 1 conſiſted of public-houſes,. 1 UG of we. . 3 
eſtates purehaſed i in his name and to be conſidered as his ſeparate e 
property, were catried to the partnerſhip, account; and the part- : - 
nerſbip allowed him intereſt, at firſt at the rate of 5 per cent., _ 
afterwards of 4 per cent., upon the eſtimated value of the eſtates, 

of which Robert Smith was ſeiſed before the partnerſhip, and upon 
the purchaſe money of thoſe, which were purchaſed. As theſe 
purchaſes were made, Nobert Smith drew the money from the 
partnerſhip; ; and his account was debired with the amount and 


intereſt,” During the 'partnerſhip many of the private debts of | 


Robert Smith were paid off, and many new debts contracted upon . | 
bis ſeparate notes: the debts paid and the intereſt of thoſe new 5 : , 
debts were paid with the partnerſhip money; for neither of which 5 4 
was Robert Smith charged in the partnerſhip accounts: but in their 1 
annual ſettlements all the debts, as well thoſe contracted by the 1 
trade as thoſe ſecured by Robert's vp 92775 "wee exterce” vn- 0 q 
der 6 Hens mich ARE at mY ie F 

in 2797. 2, a. Joint es x; e iſſued: "againſt ly 1 
bim and his,” brother; under which the freehold and copy- I 
bold eſtates and alſo certain leaſchold eſtates were ſold by A 


the aſſignees for 8, 500 J. Upon that occaſion an agreement, 
Gated; the 28d of Fuly 1798, took place between Elizabeth 
Smith and; the aſſignees; reciting the bankruptcy, -ſale,'&ec.z and 
that Elizabeth! Smith claimed to be entitled to dower. out of ſaid 
neſſuages, e, or ſome of them; and that it had been re- 
quired by the purchaſers, that ſhe ſhould execute a releaſe, and 
Jevy a fine;; and that to induce her ſo to do the aſſignees had pro- 
poſed, that out of the money ariſing from the ſale ſhe, her exe- 
utors, Ge, ſhould receive the ſum of 330l. in full fatisfaQtion and 
diſeharge of her dower of and in the ſame premiſes, incaſe tlhe 
Whole ſhall be found ſubject to her dower; and ſo in proportion 
for ſuch. parts thereof as ſhall be found ſubject to ſuch dower, . 
aforeſaid, to which ſhe had- agreed, it was 5 witneſſed, W and the: 5 
joined in che ings ney: 1 5 5 pq Aero e 


*: 


5 ; 
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| The bil was Efed ho : Rs Smith 3 bis vile, 18 moo Bo 
aſlignees under the Commiſſion ; ; praying, that they may be deereed 1 
ſpeeificially to perform. the. agreement, and to pay the ſum ' > - 
zal, or ſuch part thereof as "me Coun thall N the e 1 
1 ee to. . . 9 1 


= . : | 
y Smith 
3 % \ g -V. 
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: *Dlizabeth will not upon the event of her ſufviving her huſband 1; 
: entitled to dower; inaſmuch as ſlie ib barred to claim dewer by the | 

marriage” ſettlement ;/ and alſo, Berauſe part of the” eſtates, 
_ which Robert Smith was ſeiſed of the legal eſtate i in fee, waz mw 


2 and ber the uſe” of the e for . we” was a 7 | 


: tlement, executed, hen ſhe was an infant, the queſtion is, whe. | 
her. this is within the caſes. In Carutbert v. Caruthers (a); in 
| which all the caſes, particularly Drury v. Drury (b), were mu | 
_ conſidered," the wife was held not barred. A proviſiow to be in | 
bar of dower muſt be ſomething certain, and not of the nature of | 
this proviſion ; ; which is ſimply, that if her huſband at his dea 
| Jeaves a conſiderable property, ſhe ſhall have a Proportion of i, 
as if it had been' perſonal eſtate by the cuſtom of London. That | 


ſtance the huſband is become a' Speed k is clear, the tile u 
| «his kind. That was aaa in Telma in the caſe of Lorf 


ſiettled upon her in lieu of dower. 
| ron), filed a bill to xeftrain her ſrom proceeding. The Cout 
— 0 chought, ſhe had a right to proceed, and'refuſed to ſtay proceed: 

ings, unleſs he would immediately go before the Mafter, ul 

. Charge the eſtate with the annuity. That was the caſe of an? 

adult. At would have been very good to bind her, even if ſhe hat 

been an infant, within Drury v. Drury. In Caruthers v. (.. 
crulbers the Maſter of the Rolls put the eaſe of a charge in bar d 

155 dower made upon an eſtate with a bad title; and held, that 1 

FL Would be x no bar. It! is not to be e 1 that according | 


a IRE 


be defects * wer abſwer dune that OY wah 


ag to i 


purchaſed with his own money, but with the partnerſhip money | 


2 : 1 
e s . . 


Te N ee an Mr: Cioke N the Uri " | 
Giſt point, whether the plaintiff is barred from dower by the (. | 


perfectly precarious; depending entirely upon his citcutnfancs | 
Such a precarious intereſt cannot prevent his wife; an infant at tht 
time of the ſettlement, from claiming her dower; and in this in- 


= 


dower is in all caſes à ſe e of 4 contract o 


Dillon. His mother had by contract a right to an annuity, to i 
t. The preſent Lord Dillon, be 


ee 8 | 

( NG P. C. 570. 4 Aro. C. c. Tas: 1. Mr. 1 3 4 Lit. 6. 
vote 7. The laſt caſe on this point, in which upon that authority dower was barred by 
a ſettlemen; of perſonal eſtate previous to the marriage of a female infant, * is Chu. 
e ee vol. 3. 8. Mo 4 * e | 3 . | 
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0 Ou s definition TY a "OA t be 1 nent 00 0. ien I 1 
e Put it was determined in Curutbors v. Chrut bert, that, [ — A 


Cut TH 
er part . Labels n it mult „„ 
| cording thy Ghe'pare 8 
1 2 ka point, by 155 oat: between the par- 55 | 


ties the eſtates purchaſed were conveyed to. Robert Smith; and 
„75 though | the purchaſe-money was paid out If the partnerſhip 
9 ſands, he was to be made debtor for thoſe ſums. From the 
nature of the tranfaQion therefore the eſtates were his; - and he 


was debtor ta the partnerſhip for the gms yak a ther: but that 
4. | | will not affect her * title to e 


. Richards and Mr.W. 4 Agar . 5 8 nt. n 
| auler v. Caruthers no proviſion was intended og the wife iu 2 5 "0 I 
| foreſeen cale'; ſhe Was to baye nothing, unleſs ſhe Ghoul TTY | | 
ber woher in la, ; which event did Ot: nes, 


4 1} T1 
* 


View the other point, it is aa chat the 8 funds : 
were employed in purchaſing theſe, eſtates; and then they are 25 
much part of the partnerſhip ſock : as any other. A deciſion, that | 
the wife is dowable out of theſe eſtates Hill be A precedent far 


fraud by enabling a partner upon an apprehenſion of bankruptey. 


to N for * wife at the e of his creqitors. 4 
„ 


- Lond We ir theſe 2 5 bad only been conveyed n i 
bo one partner, baving been purchaſed with the partnerſhip funds, rn 
they would have been part of the partnerſhip property, But wat 5" 
was not the nature of the tranſaction. The diſtinckion i „ 
agreement as to the purchaſe of theſe houſes was ſpecific. - Upon e 


that they never. could be ſpecifically: divided, as if they were . 1 
of the partnerſhip Rock : but when they came to ſettle, the houſes th „ 
of u were Robert Smigh's, and he was debtor. for ſo much money. e 
e hat] The whole turns upon that. I take it 38 A fact agreed, that upon „ 
. Ot that agreement, if the partnerſhip. had been diſſolved, the eſtates „„ 
bar of | would have remained with Robert Smith, and, whether they were 1 "20 
that! worth ſo much, or not, be would have been debtor for the 1 | 
ording If he had ſold one of theſe houſes, his fale would have been good, 1 
J even with notice of their manner of dealing, and their tranſactions, 
Fo if the fag is true as to the agreement; 12 7 5 no perſon. voue- have | 
6 oY U 01. Mets e ah . 
Chith 7 i ig, 2 by 2 e by 27. ths 5. anie, vol. 2. 129. 0 
2 W „ : 5 > v. Ton n . 2. 592. wo. 3. „ 
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od at twen- 


ty-one with 


-accumula- | 
tion in the 
mean time; 


with fmilar | 


limitations 


x in caſe of his 


death under 


- twenty-one 


dio his fifters. 


Their father 


= being dead, 


_ 
. 1 
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having left 


all his pro- 


Perty, which 
Was inconfi- 
derable, to 


bis wife, who | 


married a 
© perſon in low | 


Lircumſtan- : 
ces, mainte- 


nance was 


5 decreed, 
' - without an 


"Inquiry, we- 


ther it was 


for the bene- 


* ni of the 


 anfants; the 
Court judg- 
. of that, | 


- Tales 1 Chancery: | 300 « 5 


. hs . without the wife j joining. The FOR den 
© whether I could have compelled ber to levy the fine. 1 think, che 


is entitled to dower out of theſe eſlates. She muſt be paid; or | 
they mult have ſold the eſtates ſubject to her dower, Reems | 
"00G? the! is 8 entitled to . whole,” : ET ESL TY Ee MI © Hg | 
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| OREENWELL + v. | GREENWELL 


A 7ICHOLAS Car by bis will FREY the 26th 5 Fane 19 
gave and deviſed to Cuthbert Greenwell and Jobn Greenwell al 
Ks real eſtates whatſoever and whereſoever, to hold to them, their | 
heirs and affigns, i in truſt for the teſtator's grandſon Fobn Greenwell, | 
until he ſhould attain the age of twenty-one years; and from and } 
immediately after his attaining that age the teſtator gave and 4. 
viſed all his ſaid real eſtates to him, his heirs and aſſigns, for ever; 
with power to his truſtees to let all or any part during the minority] 
of his ſaid grandſon, ag they ſhould think fit, and to take and} 
receive the rents, iſſues, and profits, thereof from time to time, a 

the ſame ſhould accrue and become due, for the uſe and benefit d 
bis ſaid grandſon; and he directed, that his truſtees ſhould fon 


time to time place out at intereſt upon Government, real, or a 
"other, ſecurity they ſhould approve of, the. ſaid rents and profits; 

and which with the intereſt thereof ſhould: accumulate, until his 
Aa grandſon ſhould attain his age of twenty-one years; when the 
fame ſhould be paid, to him, his executors He.: but! in caſe he ſhoull } 
happen to die, before he ſhould ; attain the, age aforeſaid, then al} 
in ſuch caſe the ſaid rents and profis and the intereſt with the 20 
N cumulations thereof ſhould be 1 in truſt for the teſtator”s $ three grand-. 


5 


| daughters, Mary Greenwell, Hannah. Greenwell, and. Elizabelb 1 
 -Greenawell, the fiſters of Fobn Green reell, equally, ſhare and ſhare? 


5 = alike; to be paid to them reſpectively upon their attaining the age 

> 1 ; of twenty-one years or day « of marriage, which ſhould firlt happen; 4 
3 and he declared his farther will to be, that if his, faid grandſon 
i 3 ſhould not attain his ſaid age of twenty. one years, then and in 
ö *Fuch 'caſe bis faid real eſtates ſhould be truſt for his faid three] 

3 Stand- daugbtets, their heirs and afſigns, equally, ſhare and ſhare] 

. alike, taking the ſame as tenants in common, and not as join: 
BK * and chey were > to. be entitled to their nn ſhars} 
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Caen in © an 195 


ot apo. hte e attaining the age of erenty- one 1 Boo. 


| "Ts 1 „ died in „ 1 794 N — his . ou a 4 I 
catherof the children mentioned i in the will, died in the life of tje 1 
teſtator, leaving a very inconſiderable property, real or perſonal. „„ 
By his will he gave all his property to his wife; who married 5 13 3 
again; and upon the death of her ſecond huſband married 9 4 — 0 
third ; bh was not in n circumſtances to maintain and e * 1 Af 
The bill; was. | fled. on i- behalf he 1 s grand. for.” a 2 „ 
infant, by his next friend; praying, that a guardian and receiver Ws hs IF 
| may. be appointed; - and that. a ſuitable allowance may be made to b L ö J 
| the plaintiff for his maintenance and education.,out of the rent _ 
and profits of the truſt eſtates; and that the reſidue of the  _ 
rents may be ſecured and laid 1555 Ger and | that « an account ma * . 

| be rr 1 7 2 1 e ON ger 2805 „ A 
The Anme General and Mr. . the plai if, aa 


| Mansfield, Mr. Sea 7 and Mr. cata W the other \ des Ds A | 
Fav for a. maintenance. . „ 8 „ 
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| ths 8 * if x fhould make the + decree, i it | 
would be wy will _ not Son teſtator's. 5 Ob 
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6) The — vote, with which the + Reporter has ben foromed, was | fe wo the | 1 
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3 w. 8 In 5 March . gth nne. e 1 | 


* Bradbaro Eſq. by his will; dated the 28th of March 1 773 gave to the ſepa- | 1 PU l 1 


rate uſe of bis only child Sarah, wife of the defendant Henry Cavendiſo, an annuity of ag, ; 3 
| 400k, to be ſecured by an appropriation of a ſufficient part of his perſonal eſtate. He favor of infant 4 


d- ND 4 4 
then gave 20,005 “. to his executors, upon truſt to be placed out at intereſt, and paid to Jt ugg = 


ſuch one or more child or.children of the defendant Sarah Cavendi/e at twenty-one years twenty-one or 
of age, ay ſhe ho ere 
, uld appoint 3 and in the mean tme he directed his executors to receive ſurvivorſhip, : 


all the intereſt of the ſaid 10,000 J., and place out the ſame from time to'time to ac- gn 3 

8 and to ſtand poſſeſſed of ſuth accumulation i in truſt for ſuch children as ſhould 3 18 1 
P 

entitled to the 10,00 l., > andi in the ſame ſhares; and in caſe his daughter ſhould make in caſe of the 

forethe time of pa | death of all be 

=. the fortune Ce over to their mother abſolutely. "The father's income, though confiderable, ben no propoition 


B e and there being ſeveral e why Court directed 6 taking the nut of the mother. " 
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I hom | e of: Lady Crvendiſhy un A very lead 8 ed 
3 ph . 3k 1 have. an accumulation during the minority of Sir Henry Cavendy, | 
=" children; leaving, no proviſion for maintenance. The fortune yy 
= Olin. W veſt, 1 think, in his firſt child, that ſhould-attain che ape of 4 
_ r Sir Henry THO Le e be — thathe | 
A „„ —b i ” 1 2 — „ — ET — | 
2 . no beliebt, the aid 10, oo and Fa . to gek into the . of M 
* perſonsliy. He gave to his ſon-in-law Henry Cv 1,6000.; to bis Stand-ſon, th 
a4 Pein tiff Richard Cavendiſh, $;c06 Ls and to ie graod-fot the plaintiff George Conmyy, | 
BY 8;0001.: ſuch. legacies' to his grand-ſons_ to be paid at, twenty-one, but withou 2 
* 9 iotereſt . in the mean time: and in caſe of death under that age to fink into the reſidue, © 
3 | He gave to his three grand-davghters, the plaintiffs Catherine, Deborah, and bara, 
„ 2 ' Cavendi 2 10, oo⁰ο each, and to hit grand-davghter rh. Maria Cavendiſh 3,000/,, tg | 
$ 298 1 twenty-one, or marriage with conſent of their mother er guardians, and g 
3 1 _ otherwiſe; but without any intereſt 3 in the mean time; and in caſe of death, or marti 
. without conſent, to fink into the refidue ; and after giving ſeveral pecuniary legacies l 
I - | bigueathed the refidve of bis perſonal eſtate upon troll to place it out at intereſt to 2. 
3 plus, and to make over all the funds and accumulations unto his grand-fon, the | 
Mm _ plaintiff Auguſtus Cavendiſs, vpon attaining twenty-one; but in caſe he ſhould die under 
9 that age, then upon truſt for his grand-ſons, the plaintiffs Richard and George C aun, 
5 . Ys ſhare and ſhare alike, at their reſpective ages of twenty-one; dut if either ſhavkd } 
1 die under that age, in truſt for the ſorvibor: : in caſe of the death of all three grand. ſous, 
YZ - 30troft for his grand-daughters at twenty one, or marriage with conſent, as aforeſaid, | 
WO In caſe all bis laid grand-children ſhould happen to die before the ti mes appointed for wy 
N 5 enjoying. ſoch funds and ſecurities,, to be purchaſed with ſuch reſidue, as aſoreſaid, o. 
. gether with fuch accumulated fonds' and intereſt, then he gave the ſame unto his füt 
1 daughter, the defendant Sarah Cavendiſh, her executors, Hr, for ever; and in the men 
= tim and until his ſaid grand-children « or ſome or one of them ſhould become entitled u 
- f the ſaid funds by virtue of his will, upon truſt to receive all the dividends and intereſ, 
3 Dich ſhould ariſe from the funds to de purthalvs Wich the beside afordſals, ahd invelt be 
= | ſame from time to time at intereſt to accuntulate,: and ſtand poſſeſſed of the accumulation 
A in truſt for the perſon or N who n Ty en to ho Rams 10 de pag ei 
Y Uh . refidue. X Way rs eu Os e . | 
6: 935 The 8 ad coc nd | feds his 9 wy their ter A, the 1% 
=_ -- wi Henry Cauindib took bb ad miniſtration with” the will annexed ;'thar they wee 
9 x _ gGefirous, that the whole or part of the intereſt of the ſaid'legacies ſhould be applied i in the 
5 5 maintenance of the plaintiffs ; ; inaſmuch as the defendants had a large family of children, 
=: _ <onkiſting of the plaintiffs and obe other child, born ſince z for whom po; proviſion was 
3 made by the ſaid will; and the net annual i income of the defendant's eflate was 1,1000 
3 1 8 year, excluſive of an annuity of 7007. a year; Which his father paid him, ſo long u 
4 bis father enjoyed a place under the Crowd and therefore tbe aid FR © could not 
q | : 3 weinte * e in e to their fortuaes, e | 
A "The Lord C Bade 1%. Staal e "Th * . accounts; 3 . chat 
—_— the Mafter ſhould, in caſe the defendant Mrs, Cawvendi/s ſhould appear before him ſeparat 
=_ from her hoſband, ahd conſent thereto, Inquire joto the circumſtances of the defendant 
I 1 Hey Cavendiſh; and whether it was proper to mike any and what allowance for the 
F 3 maistenance and education 1 5950 eee the 1 and ſtate the fame wo * 
3 | Bs 5 Ow" OA to the. ene a7 age e e Lg 0 FR” ae 
= 8 Tie Maſter by. bis 1 1 1 50 1810 of 33 re. e chat. it would ie 
= 5 proper to allow certain ſums therein for the maintenance; and that 2285 was afterward 
3 A JFC 
q 5 . e 0 * 
3 _— . | | 


Wb not- 0 ey to maintain nis ebüdren aa to the ex- bb — 
pectation of the fortune, that fore one of them might have. The- wes 
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Court held it qe contingent, which child would be entitled; aur 
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ty mars e * Lord a Baths 6, Tv. - Tr wiſh 1 to 6 ; 
ad into. Ik there was. one precedent, 1 ſhould feel 2 tile ; 
'bolders to 9235 what 1 have ent inclination to do, 5 1 can. t 
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The will 3 was ns well proved; ; 1 the cauſe food, over e 
for the F of es that cul © loquired is into. n 4th N 4 x 
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1 5 e ee min in this caſe Feb. 3. 
| of Cavendifhve Mercer : Sir Henry Cavendiſh was not! under LY 
diſability to maintain his children. He could not give them that 
| large allowance; according to the fortune; to Which they might be 

entitled; and. there was, a great number: but he had 1900 fl. "& 
| year; e be N n nor maintain his” 
alte 278 5 ONE i Pa ek 
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The order made in this caoſe. recited, that William Fendall, Mary 1217. Jobs: Fendall. Reſiduary be- 
the. younger, and Harriet Fendall, ie only. children of che defendants Jobs" Fendall and ee 
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ol infant grand . 


Sarah, his wiſe, upon the 18b of December preferred their petition; Rating, that Mary ;children, pay- 
| Bolde, late grand-mother of the plaintiffs, by her will, dated the 25th of February 1759s. 3 


| aſter ſeveral 5 pecuniary and ſpecific legacies. gave all the reft of her perſonal eſtate to Fo/eph. or to the iſſue 


Naſh and Joby Barnes, in truſt to place it cot at inteteſl upon real or Government ſecurity, thoſe dead, = 
and to improve the ſame from time to time; and that after the deceaſe of the ſarvivor of ſhip, and ac- 
John Fendall and Sarah bis wife, and not before, the truſſecs ſhould pay ſuch reſjdue of emulation 


| herperſonal eſtate together with the intereſt and improvement, which ſhould be made there- 1 J 
| of to and among all and every the child and children of ber daughter Sarah Fendall a as "Imitation over 


| ſhovld be livirg at the deceaſe of her and her huſband Jobe Fendall, equally to be be- Wee 
tween them ſhare and mäfe alike; if more than one: if bug one, the whole to ſuch o nes death of all 


ke wy to the ſons at their reſpeQive ages of tweaty-one years, and to the gu d at ar e 
| reſpective ages of twenty-one years or days of marriage; which thould firſt happen 5 time. The 
and in caſe any ſuch child or children of her ſaid: daughter ſhould die, before bis, her, or tber in con- 


f f 
| «their, ſhare of dis ſaĩd Perſonal eſtate ſhould become payable, as aforeſaid, without Hae, yr te: be- 


one or marriage, 


able to maintain his ing wholly un- 
ere was given his children maintenance was direQed by the Court, raking the cooſent of the perſons, to Whom the mr 
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el.. „„ 5 ay | then 


8 confirmed the Report approving of eee er a con. 1 
6 _—_ Fr 9 
"WELL ſiderable maintenance too. ai © Fry en nn 2 9 
=. "Y U — — — —— —— — 1 * —d — yoo — — . 8 5 — . 


106 


. . A the children. Lord Thurlow' made the 8 "Wy 


ck _ Caſes: 10 chan ery.” 


Welt. then that i the ſhare of ſuch child ſo dying ſhould go and ſurvive to wa r dee 


/ ſhould be dead, or ſhould afterwards die, before bis or her thare-ſhould' become pr 


to be divided among them, as aforeſaid, and to be paid as their original ſhares ; and i, 


caſe at the deceaſe of her ſaid daughter and her ſaid huſband any child of her wow 
yahl 
as aforeſaid, leaving iſſue, then the ſhare of ſoch child ſhould 80 to ſuch his. or her ; 
bat-incaſe*the 4eftatrix's/ ſaid daughter ſhould leave no child living at her death, nor 4: 
| iſſue of any ſuch child or cbildren, or in caſe all and every ſuch child or children ould die 


'_ Without iſſue, befcre their ſhares ſhould become payable, then to pay one-half part of the 


8 


7.4 


_ reſidue to the defendant Malliam Nap, his executors, ., and the other half part to the 
_Jeloudung Teſt 9 5 —— his e 1 and the Nas Hah. ber en 2 n 
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By e made pon we gh of My 1761, the accounts were rele. 
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By the Maſter $ 1 dated the 12th of March 1 it 3 1 5 bo redo 


con ſilled of 25,7801, Bank Anvvities 3. Tor." per kent, of 1758; and that Jh Pendl, 
had become partner with Lodge; and a Commiſſion of bankruptcy iſſued again 


them in February 1978; by which the defendant e Day Were reduced to 
_ almoſt abſolote W 5 


43 5 


By an order, made on the 3th of _ 1950 it rake Ames to Meir bs "ſee, ii it 
was for the benefit of the petitioners to make any god what allowance to each of them r. 
m_ for their e 15 5 8 and from what Une, 1 
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the: | 


Zbter | 


The Maſter. Js his As; e the -47th of Derembes' 1779; ted the „ 


Ja Fendall; and that the Plaintiff William Fendall, his eldeſt ſon, was of the age of 
| twenty-one 3 Mary Fendall, twenty; Jobs Fendall the younger, ſeven; and Harrier Fendal, 
four; that Joby Fendall, the father, has by ans aforeſaid become utterly incapable 
to 3 and educate his ſaid Aue and that none of them had fortunes except 
under the ſaid will; that William was a ſtudent of the Temple ; and intended to be placed 


under a Special Pleader ; the ſecond ſon was a writer in the Jadia Company's ſervice; © 
and that the two daughters lived with their father; and that it as propoſed on the pn 


of che children, that an allowance 0 2001, a year ſhould be made for the Maintenance 
and education of Milian and Jobi reſpedtively for the time paſt, from the 1ſt of Februry 
1778, and for the time to come; and that 100 J. a- year each ſhould be allowed for the 
maintenance and education of Mary and Harriet; and William Naß and Foſeph —, 
Who had ſince the decree attained' tweaty-one,. had e to ſuch allowances ; ad the 
| _ plaintiff William Fendall, who was of age, had in like manger ſigoified / his conſent to his 


19 0 ' brother and fiſters having ſuch allowances ; and as John Fendall,' the father, appeared to 


be totally unable to provide a proper ſupport, mainzenance and education, for his ſaid 
_ children, and they had no preſent fortune or means of livelitood or ſubſiſtence or of 
: education, the Maſter ſtated, that he conceived, it would be ſor the benefit of the pe- 
5 .titioners reſpeclively, that an allowance ſhould be made for their reſpective ſupport, 
maintenance, and education, out of the intereſt from the 17th e of March 1778, the time of 


hy their father's failure: that is, 200 1. a-veat for the. ſoppore. and. maintenance of the petl« 
- tioner- William Fendall,; the. like ſum for the petitioner Jebn Fendall ; ſo as ſuch reſpedine 


y, ſums do not exceed at any time the. intereſt or dividends of one-fourth part of the ſaid 
0 capital ſum of 25,780.4. Bank Annuities : the ſum of 100“, a. year for the ſupport and 


"maintenance of the petitioner 411. ; and, 5⁰¹ a. year for the maintenance and education 
f of Harriet. 1 
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The prayer « of the petition was, that the Report may be eovlirwed. 
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$4. The order unt, that. the. Report be. equal; ; ; Willis . and vu 5 een. 
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1 Cn. Anet Lon The order of Lord bur b in that 4 
is exactly d the fame effe& and under the ſame circumſtances as 
v. "Merctr.; taking the conſent of the perſons, Who 


in Cavend! 


1800. Fe) 


would be wanne er entitled in che event of the death of * be 
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1 think myſelf Tulficiently warranted to make the decree 5 | 
y; and there is no occafion. for”: a "reference, ” 10 Judge, chat ie” 


as for the benefit of the children. . fs 4 N chat "IP «ns oi . Y 
48 on FR Wen; 1 . „5 2 1 5 3 . = 3h 2 84 e * x 

1 muſt direct the Maſter to ſettle what is proper tobe: lowed. 

ſor the maintenance for the time paſt fince the death of the tel” 

ator, and. forthe time toc come, and to Aa a guardian. oF; „ My 
The Low CHANCELLOR obſerved, that the n note e of Cavend „% 


v. Mercer muſt be erroneous in repreſenting, that the Report Was. 

confirmed by Lord Thurlow; the Order for confirming the Report 
i being made on the 28th of November 1776, it was e 
to to ſuppoſe, they would have Feel on it ſo long. 
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| Uls Lordſhip alſo. noticed, chat ihe Report ua confirmed upon 1 are 
motion ; that the praftice of confirming theſe Reports on motion 


porte as to 
9 maintenance 
Was irregular; and this was not the 9p inſtance of that praQtice, on motion. 
in n the time of Lord Bathurſt (a | | 
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RANTS Ar e 75 late of if Hanel, F vy l. bis will, dated 1 
the 2d of September 1794, after ſeveral pecuniary and ſpecific 1/56 Ag 
egacite; Terhi that he had remitted ſeveral ſums of money to 222ppropni- 
England, which he had di rected to be inveſted: in Government part of the 
unde auc keen be 'befieved had been ſo inveſted either in 1.510, of 


n Legacy of n 
Per cent. Bank Annuities. or in 3 per cent. Conſolidated Bank ſum of mo. 


creed with 


hat the Proviſions for his younger children ſhould be- *by equal” Jamaica in- 


ons of foch Büak Atinvities, in bien the faid" monies had . 
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"withſtanding | 


" ney Jamaica 
Aunuities; and reciting, chat it being bis intent "and meaning. corrcocy de- 


= e ti veep ioveted; therefore, in date the n then "Tv 
E Eo inveſied therein, or might de before his death, ud not * | 
© = fſufficientfor the purpoſes thereig-mentioned, he thereby authorizy | 
a. 2 his exeoutrix and executors -herein-aſter named 10 inveſt à ſüfl. 
Sedent part of his eſtate in the purchaſe of fo much more Buy | 
=. 5 Annuities, of the ſame kind as what he had then already purchaſel, | 
= - as ſhould be ſufficient, to anſwer the purpoſes herein: after mention 
== . ® the ſawe {hquld.become nęceſſary ; and he bequeathed unto d 
J Z executors the ſum of 10,0007. current money of Jamaica, in- 
 _ veſtedortobe inveſted in purſuance of the ſame. power by ten 
in the public funds, upon the following truſts: that is to ſay; upon } 
truſt, that his faid executors, ai receive the yearly. intereſt and 
© «dividends of che faid, ſum of 19,0004 current, money, aſoteſid 
and pay and apply ſuch part thereof as they in their diſcretion | 
TDI ſhould. think proper for and towards the ſupport and maintenance 

og of his daughter Anna Maria until the day of her marriage, or till 
1 ſhe ſhould attain the age of twenty- one years; 3. and from and after | 
her attaining ſuch age or day of marriage upon truſt to receive 
tte annilal intereſt and dividends of the faid ſam of 10000 
current money aforeſaid, and pay the ſame into. the ' hands d 
Auna Maria, v Whoſe receipt alone notwithſtanding . coverture, it 


8 


Was declared, ſhould be a  Tofficient diſcharge to his executors for | 


$5474 $0330, 


= e : monies therein ex preſſel to be received ; 1 and! he declared, tht 
_ the ſaid fum of 18851 current money : or the ; anqual intereſt or } 
_ dividends thereof ſhould -not be ſubject to the debts, control, or 
-engagements, of any. huſband ſhe might marry; and from and 


after her deceaſe, then in truſt” for her child or children 1 in fuck 
ſhares and Praportions | as ſhe ſhould | by deed or wall, or any in- 


ſtrument in nature thereof, appoint; and for want of appointment, | 
to and among all her children. equally, ſhare and ſhaxe alike, wih 
benefit of ſurvivorſhip: 2 5 in caſe ſhe wr” .depart this life 
leaving any huſband ſhe might marry, ber ſuxviving and without | 
ile, then he declared, that his ſaig. executors ſhould Rand po- 
=_ - ſeſſed of the ſaid ſum of 49,0007. current monęy, or the fund! | 
= and ſecurities, in which: the ſame. ſhould be, inveſted, in truſt for. 
_ = N dhe faid ſurviving buſband of Anna Maria, his executors, admini 
1 de and aſſigns, for ever; and he directed his executors to paſs 
. aſſign, and transfer, the lame accordin gly: but if ſhe ſhould die under 


1 ay ANT age. and unmarxied, then he declared his will tobe, that ane, fig um: 
A 4 19,0007. current ape Of 8 funds Xx 11 $841.10 my 
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The * PR 3 to . enecutors a farther 8 > 3 3 


10,0004, alſo of current. money aforeſaid, inyeſted or to bei in- 17 
veſted in purſuance of the ſaid Ne by them i in the public funds, 1 95 
upon exact the ſame truſts. in favor of his daughter Fane, 5 

Gardner, her children, and hufband, in caſe ſhe ſhould leave EOS, 


huſband ſurviving her; and i in the ſame event of her dying under 8 "oF a > 


age and unmarried he direQed, that the ſaid ſum of 10,000/. cur- i 


rent money aforeſaid or the funds, Oc, ſhould revert to ave be- 5 05 l . 


come . of * en of his In perignal eſtate. 
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fe 88 Cares bis will to he, that = aid two 8 5 


hould, be. maintained and educated for the firſt. fix months _ 1 


bis death at the expence of his eſtate; and that the intereſt. of their 

legacies ſhould not be ſo applied till after the expiration of that 

time. He gave power to his executors to advance the principal 

| of ſuch reſpe&tive legacy of his ſaid daughters ſo marrying or any 

part thereof to her huſband upon his giving ſecurity; and he gave 95 

power to his gxecutors'to change the funds; and declared his will, 

that bis ſaid reſpective daughters ſhould upon attaining twenty-one 505 

| or being married be entitled to receive any accumulation, which 
might have accrued or been made from the annual intereſt "of _ 

| their reſpeRtive legacies or Portions of ſtock, after diſcharging the - 

| expence of their reſpeQive educations ; provided, that if his 

| daughters reſpectively, after they ſhould ſeverally have attained the 

| age of twenty-one years, ſhould be defirons to have the ſeveral 

| Funds or parcels of Stock, in which their ſeveral legacies of 

Ti 0,0001, current money ſhould be then. inveſted, ſold, and the 


| Monies arifing by the ſale thereof inveſted in any other Stock, r i 


| Placed out upon any ſeoutity, or to have the ſaid money, after it 
ſhould have been ſo inveſted or placed out upon any other Stocks 
or ſecurity, called in and diſpoſed of in any other manner, then oh 
that his truſtees ſhould accordingly ſell and diſpoſe of the ſaid 
Stocks or any part thereof, and inveſt the monies ariſing from the 
ſale thereof accordingly ; which ſaid other Stocks, ſo to be bought, : 
were to be to the lame uſes, intents, ie, as the ſaid ſeveral ſums 
of 10,000, current money herein aforeſaid, or the 1 455 18880 


| which the fame x Were inveſted, were before n Sc. „ 
: Wl 
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L Og "The delbter wen deviſed 100 b epabt a1 all the dur of ths 

3 eſtate real and perſonal to his ſon Francis Rigby Brodbelt, when he 
„ - ſhould attain the age of twenty-five years, to the ule of him and 

IF eur, | 

= his heirs, executors, Oc, for ever. He appointed his wife Ain 
* = Gardner Brodbelt during her widowhood, and until the ſhould be 
3 7 fully paid and ſatisfied the full and whole ſums of money thereby - 
3 | bequeathed to her, and three other perſons, executrix and executors 
3 Jamaica; and be alſo appointed an executor”) in Great Britain, 
till bis ſon ſhould attain the age of twenty-five; ; and at that time | 
be appointed his ſon ſcle executor. He appointed his wife. during I 
| ber widowhood only and the three executors. in Jamaica guardians 
8 7 the perſons and eſtates of his . until * thould attain 
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"The teftator de on he 355 & Dat r79 55 ; Flowing te 
three children mentioned in the. will nan F C 


=_ 1 alter bis death his for having, obnined the age of wen. 
_ ee 

=_ 6 EPO, the il. 33 V 
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=—_ "The . bad at N to . "= of bi 
=_ lt made ſeveral remittances to England. for the purpoſe of being 
inveſted i in Bank 3 per cent, Annuities ; : which ſums were from time 
to time inveſted accordingly. The firſt remittance . was to the | 
amount of. 1,317. 10/. ſterling; being the value of 13844. 10, 
| Jamaica, currency, .. That, ſum. was remitted upon the 22d ol 
January 178 3; and was inveſted i in 2,000/. 3 per cent. Conſolidate | 
Bank anden He made ſeveral other remittances o yarious ſums; | 
- the laſt, Previous to the date of his will, upon the 26th of Mart 
1794: ſo that at the date of the will be had 14, 500“. 3 ber ce. 
Conſolidated Bank Annuities ſtanding 3 in his name, purchaſed with | 
the money ſo remitted. Between the date of his will and bi 
death another remittance was made, of 625 J. ſterling, being 877k | 
| * Famaica currency, laid out upon the 26th of February 1795 in 
5 1g, oo. 3 per cent, Conſolidated Bank Aunuities; and another d 
1 1 Fool. ſterling, being 7001. currency, laid out at the ſame time in | 
+ 7954+ Bank 4 per cent. Annuities. - At his death he had the laſt 
200 + mentioned ſum of Bank 4 fer cent. Annuities and I ee! 30 | 
cent, Conſolidated Bank Annuities, „ ee 
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"eaſes: n chene, „ 
, The "bill was 1 filed by the-teſtator's two Aga . Mito | 18865 1 M 
non, who had attained" twenty - one, and Fane i Gardner Mac- | Es 2 
Ernie; with their huſbands, "againſt their brother; charging, that =o _ 3 
the plaintiffs are entitled to the dividends and intereſt of the ſaid. 
Jegacies of 10,0007. each from the time of the death of the teſtator; 
and that the intereft ought. to be computed according to the — 9 
rate of intereſt i in Jamaica. The prayer of the bill was, that the. 
defendant may be decreed to transfer a moiety of the ſaid 1 of 500 J. 
j fer cent. Conſolidated Bank Annuities and 7951. Bank 4 ßer 
int, Annuities to the Accountant General, in truſt or the plaintiff. 
Anna Maria during her life, and upon her death on the other 
wruſts of the will; and that he may alſo lay out ſuch à ſum of 
money, part of the perſonal Eſtate of the teſtator, Ti together with 
the value of a moiety of the ſaid Stock according to the prices, 1 
[which the ſame bore at the time of his death,” 18 equal to the ſum 
of 10,000 l. Jumaira currency, in the 7 — of 4 2 cent. _ 
folidated Bank Anmities upon the Lame truſts, * : FE BOK 5 arty, 
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ken, aer 1 t Nieper as to * cider: molety on a behalf of r 
the plaintiffs Mackenzie and his wife; che bill proceeded to pray an 
account of the dividends accrued due upon the faid Bank Annuities 
fince the death of the teftator, and of the intereſt; which has accrued 
que upon the reſidue of the ſaid two legacies of 10,0007. each, 
according to che lege! rate of intereſt in Jamaica; that the de- 5 
fendant may be decreed to pay what ſhall be found due accord” 
ingly, and alſo. to pay ſuch fum of money, as the Court ſhall think” 
quſt; for the maintenance and ſupport of the plaintiffs for the ſix 
months after the teſtator's 8 death; an account of e : perſonal 
late, we © 04, 
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The FARO by ti tis FOO Rated, ik he has e PE + Cath: —_— 
of the teſtator paid, laid out, Oc, for the uſe of the plaintiffs, his 1 
| ſiſters, ſeveral fums of money on account of their legacies; which, 
he believes, amount to a larger ſum than the intereft of their ſaid” 
| legacies; and he ſabmits, they are not entitled upon any part of 
their legacies after the rate of intereſt in Jamaicu; and that a £4 
cording to the true conſtruQon. of the will. the amount of che 
current money, which was inveſted: in the ſaid 1 55900 l. 3 1 
cent. Confolidated Bank Annuities and 795 J. Bank 4 per cent. 
Annuities, was to be conſidered as applied in part payment and 
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lud Stock vet * be received in part Martefadtion of. 0. my 
legacies: as and for the ſum 16,3 J. 71. 6d. Famhica currency; | 
being the amount of the- current ee which was aid out in th | 
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5 27 he ee . 0 Mr. Noni fir the + plata, —mi | 
Es legacy . is 10, co J. currency at the time of the teſtator's death, 
11 is impoſſible, that he could have reference to the ſeveral ſums 
he had remitted from time to time, from 1763 to 1794, and after. 


a — Wards to the time of his death; during all which time he wa 


| accumulatiog money, and had in view to transfer to this County 
4 certain portion of it, to make a proviſion for. his daughter ers in. 
tte Funds upon the truſts of his will. Till laid out in Stock, i 1 
muſt bear the intereſt of Jamaica from the death of the teſtator; 
Which for the firft ſix months, during which they are to bo main- 
| tained and educated at the expence of bis eftate, is to accumulate | 
for their benefit. The executor is 40 diſcharge himſelf. of this | 
legacy and he is entitled to the reſidue of the fund ſubject o 

the legacy. The teſtator certainly meant, that the ſtock ſhould be 

N veſted in the truſtees. - His idea was, that. the will. would be 
. executed, before the ſon would attain twenty-five and that thoſe 
executors, whom he treats as truſtees, would d this fund ia 
. their Locke names for. the bones of Tha leni, 15 


* 


» Wet: 117. Piggatt FR Mr. . Agar ho the 5 Lfendart—The teflator 


0 A 1 meant, that the Stock ſhould be taken by theſe legatees at 
the expence, at which it had been purchaſed, at the colt of that 
Stock. "The will is very remarkable; ; reciting the fact of the in- 
veſtments, and his intention, that the proviſion for his younger 

children ſhould. be equal portions of his Bank Annuities. Mean 


= ,: ing to inveſt the legacy 1 in Stock, if he had laid out 10,000 J. cur- 


rent money for each of them, it is clear, he muſt have meant then 
t take that. IT ſo, It is equally clear, that it is only condition 
105 ally that he gives any thing more: if the inveſtment is not com- 


hleted, fo much more as may be neceſſary to complete the inveſt- 


went ſhall be ſupplied out of his perſonal eſtate. If completed, it 


-M ONO to NY Giri it . de * * ww * 
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Kats * Chancery: = 
3 to more than was purchaſed with that "Ru Jn PTE 
v. Pocack (a) though your Lordſhip held the legacies. general, yet 


they were confidered ſo ſpecifically charged upon the fund, that it 
could not be poles - of to the ann of ts ee 1 


Wich + to the . of jutereſi the. common wt ap- | 
plies... The teſtator intends, that the inveſtment ſhall be made at 
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the end of fix months, if not done before ; foreſeeing, that <4 


executors could not in leſs time have remitted the money. There 
is no pretence for varying che general rule, that upon the balance 


the executor is to ſupply to make up the value he is to pay the 


ordinary, intereſt : vis. 4 per cent., according to the courſe of the 
Court, not the intereſt of the land; Stapleton V. Conway (3). 


In Malcolm V. Martin {c) 1 this 1 * was determined oy RE 


the N Maſter * the Rolls. 


5 ws «+ wc 


bill on London, to be inveſted: it is true, the remittance being 
| made from Famaica, - the time the bills had to run would have 
been ſo much loſs of intereſt: but then they would have the profit 


* * * 2% 
"+ f &'Y * 
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-The e Dn; in as as no ſtock had 8 pur⸗ | 
, chaſed, but the 10,000/. currency had been paid in Jamaica by 


of the exchange; which from Jugs always exceeds the dit- L . 


erence of intereſt. mo 


* 


Lens Cninentzor—There is nothing fuQuating i in this « =p 


-Pacy. It. muſt be 1 o, ooo. J. eurrency. "They could neither have 
more nor leſs, Suppoſe, the inveſtments, the value of the ſtock 


purchaſed, had exceeded 20,0000. currency, they would have been 7 
limited: if the ſtock had riſen. to par, they could not have bad 
more than 10,000 J. a- piece currency. If it was ſpecific, th e value 
.of the ſtock muſt. be, of neceſſity aſcertained. by the yalue at the = 
death of the teſtator. But there is nothing ſpecific i in it. It i is a 1 
legacy of 1 o, 00 l. currency each. They n Never can receive more : 5 


* as] apprehend, pie. | . 5 
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cee at the * of the eſtate. That is directed r. 
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The computation of inktoreth! will ve upon Py 10 68810 "008 ® 
currency from the death of the teſtator till the time of the inveſts 
. ment; and the dividends will go pro tanto in payment of that. 


3 can th: Chin ſtery. p; 


* eenktr. They do not take the ſtock: but the ſtock ſtands 38 3 fecurity for 


the s of the inveſtment. Antecedent to the time the 

. inveſtment is completed the dividends are the executor” s; but he 
5 - muſt anſwer Jamaica intereſt, till the. inveſtment ! 18: completed, 
The caſes referred to have no relation to this ; ; which is diſtin 
1 and ſpecific. - He directs 10, I. currency to be remitted, to be 
- inveſted,” "Suppoſe, it bad been paid the firſt day after his death, 
1 They muſt remit it here: büt if they execute it punQually, and 
" remit it the firſt day, from the death to the payment of the bill 
No ; they have the exchange: # . Suppoſe, the remittance is not made till 
A year after the death: then the truſt repoſed in Jamaica upon his 
EY executors is not diſcharged, until the. legacy 1 Is paid with intereſt 
IO} to The. courſe of Mee. „ ws * 
"463 is got a "hee geo; 1 "and. it is not b coe to ee 
1 | legacy 3 is either general or ſpecific ; for there is a general legacy 
not attended with the qualifications of a ſpecifie. legacy, yet with 


25 an appropriation upon pare. of the property. That Was the ground 
. went in i Roberts. v. ; Pocock; and chat is the caſe here, 7 


The: Maſter. muſt i inquire, what PR of money — have 

7 been neceſſary to have inveſted in the 3 Per cents to have paid 
| 10 p00. currency to each of the legatees.at t the time of the teſta- 
tor's 8 death; and compute, what 1 18 due to the plaintiffs upon their | 
legzacies, With intereſt according to: ſuch . currency to the time the 

- whole inveſtment i is made upon. duch ſum as the Maſter ſhall find 
ould have been neceſſary. for the inveſtment. An account muſt 

4 be taken of what has been laid out for the maintenance of the 
. plaintiffs ſince the expiration of the firſt fi Ix. months after the death 
of the teſtator; during which they were maintained, and were 
entitled to be maintained, at the OS of bis — All 4g 
"IM; their * e Oe EY o. | 
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on 18 TALLARD, being poſſeſſed among other perſonal eſtate *f Fel. 4, 1 
1800. A 
N annuiti es of 1778, by his will, dated the 1 3th of Auguſt F hr, 2 
1779, gave to J, ofepb e and Jobn Harriſon 4ol. per annum, ed intereſt 3 


part oF the ſaid aunuities, in truſt to pay the dividends and pro- 
duce thereof, which ſhould from time to time ariſe and become 
payable, to his couſin Mrs. Sarah Barnes during her life, excluſive 
of ber marriage or any future huſband, and not to be ſubject to 
is or their debts or control; and from and after her deceaſe upon 
iraſt to transfer the ſaid ſum of 401. per annum, or the ſtock or 
fund, wherein the produce thereof might be inveſted, to Peter Stal- 
lard and Suſannah Snell Stallard, children of his {the teſtator 9 
couſin William Stallard, in equal moieties; and in caſe of the 
. deceaſe of either of them in the lifetime of the ſaid Sarah Barnes 
| «then he gave the whole thereof to the ſurvivor of them living at 

ber deceaſe. He gave all the reſidue of his eſtate and effects of 
| every kind to. Elis abeth Stallard and 'Sarah Stallard, the children 
ol his. couſin. "Abraham Stallard, to be equally divided between 


i 3 5 


1. = his executors. | 
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By e 4 at; EN the hg of RIO 158 t, en other 

| i things the teſtator revoked the diſpoſition of the reſidue, and gave 

it in the ſame terms to the ſaid Elizabeth Stallard and Sarah 
-Sallrd, and d Mary' Main fn. and Mary Main | Jan. equally. - 


ung "OE: of f the” death of 827 
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Praying; that it may be declared, who are entitled to the ſaid 400. 
ber auzum Annuities, e., The queſtion was between the de- 


als into the reſid ue. 
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them, ſhare and ſhare alike ; and he 5 Jennings and Har- | 


al, FO the EY of Fry 1782, the iber 
nings appointed e 11 8 


mes Pb died. in | March 1 WY $53 a Snell Stallard * = 

| Peter Yallard-died; the former in ' Fanuary 1784: the latter in 

| December, in the ſame year; both inteſtate. Sarah Barnes died in 
January 1797. The bill was filed by the executors of the teſtator; 


fendant Foreman, adminiftratrix of Szſannab Snell Stallard and 
Peier Stallard, and the reliduary e e it as having 


not deveſtet: 
the express. 


contiogeney. w_— 
vpon which 
it was to be ; 


vs * 83 as K 
7 1 
—— 


deveſied, not 
having hap- 
pened. 


Bequeſt to 
A. for life, 


deceaſe to B. 
and C. in 
equal moie- 
ties; and ia 
caſe of the 
deceaſe of 
either in the 
life of 4. the 
whole to the 
ſurvivor of- 
them living 
at her de- 
ceaſe. 'B. 
and C. have 
veſted in- 


tereſts as 
tenants in 

; ſubje&to be 

T  deveſted only 


vpon the 
l 


e 5 * 


= 18 - 1( is Mr. Hood for the 4 Foremin contended, Wi Suſannay 
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_ Snell Stallard and Peter Stallard were joint. tenants of the capital 


„ of the fund, ſübject to the life intereſt of Sarub Barnes: but the 
a e. 
| Maſter of the Rolls Intimate a decided 9 that To Were 

; | tenants in common. 1 8 e 

| wo. © US Was i mn dad; for the 11628 . Abet, XA af 
- them having a veſted intereſt in a moiety, it paſſed to their 
© er perſonal repreſentatives ;. the event, upon which the 
* buen was , given over to the ſurvivor of them living at the de- 
ceaſe of Sarah Barnes, not e happened z. both Nn died 
debe life. 2 | a eee 100k DIRE SH 1h 
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3 1 Stanley for: the oe 9925 e 5 oo not 3 ; 
er and chere is no caſe like this, Taking the whole ſentence i in the 
Mays will, relating to this legacy, together, it is clear, the teflator i in- 
A 4a : tended A perſonal. benefit to. Suſonnab. Snell Stallard and Peter 
\ Stallard;. and that neither, ſhopld take any benefit, unleſs ſur- 

. viving Sarah Barnes; during whoſe life nothing veſted, but their 

" right was merely contingent. As ſhe ſurvived them both, the 


r upon * death eg fell 1 into the een reſidue. 
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j i ; i Feb. Py 1800. Maher nab] Ms Relle—The 8 digs upon this will; is bebe 


* the event, that has happened, the deaths of Suſannah Snell Stal- 
dard and Peter Stallard in the life of Sarah. Barnes, this ſum of 40, 
fer ann. annuities, given after her. death in their favor is undiſpoſed * 
of; or in other words whether the bequeſt is by #heſe means put | 
an end to and become abſolutely void. Upon the firſt part of the * 
will, if it ſtood without the condition annexed, in saſe of the death | 
bol either of them in the life-time of Sarah Barnes, there could be 
no doubt, I ſuppoſe, that it would have been a veſted intereſt in 
thoſe two perſons; for it is a bequeſt of theſe annuities to a perſon L 
during her life; and aſter her deteaſe to two given perſons in 

1 moieties. 14. it reſted ow” mob words, _— om be no 
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py.” * voll upon the death of that perſon "LR 3 a — 4 
intereſt in them as tenants in common, tranſmiffible to their re- 


died before her. Then comes the condition annexed; j making a 
diſp oſition in a given-event different from that, which i have - 


deen the Effect of the firſt Words. The contingency” deſeribed 
in that part of the Will never took place; there being no ſurvivor 
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preſentatives, whether they ſurvived the perſon entitled for life, or - © 
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of thoſe two perſons at that time. The queſtion i is 285 whethor . 


this 430 the whole TG; a8 ifit never veſted at *. 
nt 18 pity Ar that here Toney are 7p 5 af a1 ; 
giving a veſted intereſt to parties, the Court will never permit that 


avoluts giſt to be defeated, unleſs it is perſeQly clear, that the 


very caſe has bappened, in which 1 it is declared, that intereſt ſhall | 
not ariſe, The caſe of Mackell v. Winter (a) is moſt analogous BY 


this, 1 held the intereſt abſolutely. veſted 1 in the ſurviving. grand- * 


* de 
FR \ 


| on. My decree was. reverſed : the Lord Chancellor holding two 


things; in both of which 1 had given an opinion; 3 firſt, that it 5 
never did veſt in the two grand-ſons or the ſurvivor of them: 


| 2dly, I it did weſt, yet | it ſufficiently appeared upon the will, that 
the teſtator intended a ſurvivorſhip to take place between all three, 


the grand-ſons and the grand-daughter, though it was not ex- 


— 


preſſed. As to the firſt point, it does not bear upon this caſe. 5 
The Lord Chancellor was of opinion, the words were not ſufficieat 


to give a veſted intereſt to the two grand- ſons for this reaſon; 
that nothing was given to them till their, ages of twenty- one: 


but the capital and the accumulation are directed to be paid to them 


at that time and no other. His Lordſhip s opinion is expreſsly 
founded upon that. My opinion reſted entirely upon the firſt 


point. 1 admit the abſurdity of the intention: but chat is no 
| reaſon, why it thould not prevail. T am very glad, the deoree\. - 


took the turn it did; for pare it AO the * in- 
| tention wt "the cla nod 5 


big vn emeting, into that 1 or © commenting WIEN 
upon that caſe, to which. it is my duty to ſubmit, it is ſufficient | 


to . that * 18 impoſſible, any aac can be entertained ew the 


(a) A * A 3 3 1 5 1 . , 1 ; 1 a 5 | 
|  (*) The Malter of the Rolls obſeryed, that he e attributed to bie in * 4 
Report of that 


could have intended 1 ä $ too ſtrong. 5 
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2 EY — 5 this vill. pon the principle of the 1050 Chaneellos 
3 opinion, that the words in that will were not ſufficient to give 
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TI any veſted intereſt till the attainment of. majority, my. decree 
ND undoubtedly was wrong. But upon the doctrine held both by 
bis Lordmip and by me it mult be determined, that upon the 
4 N words of this will there was a veſted intereſt, that \ was to be develt. 
=. +5" lf only upon a given contingency, and the queſtion only is, whe- 
iiher that contingeney has happened. No words can be more clear 
8 for : a veſted intereſt, Then the rule, that 15 applied i in Mactell », 
miner, and that was admitted by the Lord Chancellor, takes 
place; that if there | is a clear veſted Intereſt, the Court is only to 
988 ſee, what there is to take it away ; ; and the only contingency i is 
== that incaſe of the deceaſe of either of them i in the life of Mrs 
1 F Barnes the whole is to go to the ſurvivor. Neither of them 
3 3 living at her death. That rule therefore, that £. applied in 
= _ Mackellv. Winter, and that [ if! think binding upon. a Court of | 
Equity, applies. There! is a veſted intereſt; and the contingeney, 
upon Which it is to be deveſted, never happened: the veſted 
=_ intereſt] therefore remains; as if chat contingeney bad never been 
9 annexed to it. Upon the principles laid down by the Lord Chan- 
cCellor in Mackell'x v. Winter Iam perfealy clear, his Lordſhip would 
have agreed with me in this caſe. I could illuſtrate the principle 
by putting the caſe of a real eſtate, inſtead of theſe Annuities, 
given after the death f the tenant for life to theſe two perſons and 
their heirs, as tenants in common; but, if either of them dies 
before the death of the tenant for life, then to the ſurvivor and his 

- heirs. Putting it ſo, there i is no poſſibility of doubt, i it would have 
been a veſted intereſt in them, to be deveſted pon: A n 
| wks Go" not take {oma 8 e 
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Py 1s went for me to take notice of that cale of: Allen v. 
Barnes; as Lane u e 1 obſerved, that it is not 8 
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- Dolls that theſe « annuities of 25 ber annum were a veſted 

| intereſt in Suſannah Snell Stallard and Peter Stallard, and now 
belong to the defendants Foreman OT. bis wife in Fight ol the 
latter as their adminiſtratrix 6. 1 9 Zang | 


ET. | (9) PREY ood. 3. 4" 5 1 v. 8 7 EE EOS. | 
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T5 hre ay his Vile, teing ele of 19 1 . 1 


ral power to 
ing in her name in the books of the London Aſuranct and Ell, ge, 
the London Aſſurance . of bouſes and goods from fire, executed a and transfer, 


an agent can 


power of attorney, dated the 29th.. of September 1794, te the not pledge 


for his oe 2 


| houſe of Muilman- and Co., as their agents and correſpondents, by debt. 
which the wife by the authority of her huſband appointed Mail-. 
man and his partner Nantes, of London, .merchants, Joindy and 
ſeparately | her true and lawful. attorneys or attorney for her aud 
in her name to. Tal, allen, and transfer, unto any perſon or per- 
ſons all or part of 161 ſhares in the capital or principal ſtock of > 
the ſaid Corporation, called the London Aſurance, and all benefit 
ariſing thereby, to receive the Principal and monies ariſing therefrom 

and alſo* the dividends. due upon the faid ſtock until transfer there- 

of, and to give acquittances - for the ſame, a and to do all lawful 

acts requllite for elfecting the premises; 3 thereby ratifying and con- 


firming all her ſaid e or r fer 21 them ſhould do s | 
by! virtue e thereof. 


« 
. £74. 4 my 7 4 
4&7) 5 n of 1 7 15 y 
* , 2 "OE * A N , : 
* ' 3 1 * * . N., 5 : 1 2 ; c 
I 7 15 FE Ve 1 . R 1 * 4% . þ bo * F 
LY % 4 WOT IS * : I 1 * 1 : 


- via that ON Wear ws ©, wit n upon oe 2 ca r 

April 1795 Told and transferred 30 of the ſhares, and being 1 in- 
debted to the defendants, commilſion-brokers, in the habit of 
advancing 1 7 upon ſecurities, applied 1 them for 5,000 U 3. 
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| offering as a ſecurity for the. repayment, in addition to the 15 1 1 


| ſecurity: already in their hands, a;transfer of che remaining 161. 
| ſhares of the plaintiffs* ſtock. and alſo a transfer of ſome Million | 
| Bank Stock. Transfers were made accordingly on the 25th, of 
| April 1795. "The ſhares appeared chen standing in the name of 
the plaintiff; and it appeared, that they were transferred under 
the power, In 1997 Muilman and Co. became. bankrupt. At 


| that time only 1701.85. 3d. remained due from them 150 their . 
general account to The: defendants. 1 5 
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and the defendants did in fact underſtand and believe the fais 
ſhares to be at the diſpoſition of the fad partnerſhip: and that 

they had a right to transfer the ſame as a ſecurity to the defendany, 
They i infiſted, it was not incumbent on wem to ak themſelre 
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89505 proved, "that the ſtock was to be. a ſecurity i in addition to the other 


f ſecurities | in the hands of the defendants for the 55000“ and 
| Tatereft; and alſo for the balance due to them from Mailman and | 


3 Co: ü upon their general account and ſuch ſums as ſhould be after- 


. wards advanced; and Nantes ſtated, that he FR them a * 
55 ks the e ablolate 3 of 535 lock. Ts 72 3 


"The 'F olicitor General ho Wer. Richard . the eh 15 The 

defendants. are not entitled, to hold this ſtock. for the debt due to 
5 them from the bankrupts. A power to {ell does not include a power 
to pledge, « even as to perſonal chattels, which: cannot be traced. k 
was determined as to factors in Paterſon \ v. Ta 205 (a); and has 
been recently recognized in Duubizuß v. Duval. (3). But this 
property can be traced. This. power is merely to {ell the ſtock 
and receive the money: but the transfer, that has taken place, 1 18 
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[depoſit only. "Me" was incumbent. upon the defendants, having 
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notice, to look into the Power:: but upon thoſe-.caſes it is not 


pho” neceſſary to fix them. with notice, that Muilmgn and, Co, were 


5 abe ſtock not ſtandigg i 1 heir own names. The ; + ani & I 
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: "ok Attorney, General. and Ms, Ste _-_ te 4 Mfendant—This 
queſtion | is very important to perſons in the. ſituation. of the de 


| 1 1 fendants i in the City ; $ though the actual object of this ſuit is ver 


I crifling. . 85 be bankrupts carried on a very conſiderable buſinels | | 
in .receving, transferring, and diſpoſing, of, in various ways, the 
_ ſtock of ſeveral perſons abroad. It is true, the defendants had 
what is generally deemed notice in Equity... All theſe powers of 

attorney are in preeiſely the ſame terms; enabling them to aflign | 
and transfer; and if the intention had been to- give them authority 
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fendants do not look at the particular authority, only to ſee, that "5M 
there is à right to transfer and fell; and upon that power it is GoLmanns. 
conceived; thoſe who have it, may do any thing with the ſtock. 
As the defendants had no information of the particular inſtruc- 
tions, and as the plaintiffs had by this power enabled the bank- 
rupts do make a transfer, the defendants. had a right to conſider 
them as warranted 20 make the transfer; and therefore the plaintiffs 
| muſt look only to Muilmon and Co. for the conſequences. 'Buſi- | 
nos of this deſcription cannot be tranſaQed, as it has been, if 
theſe perſons are conſidered bound to enquire, whether, where. i 
people abroad have given power to transfer ſtock, thoſe powers 0 
extend to pledge as well as a ſale. They might eaſily have 13 
evaded it by ſelling and re, phe the e ſtock i into o another ee 8 
rn 9 own. ” „ Fee. 
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and there is no doubt, that if goods are conſigned to a factor to 
ſell, he cannot pledge them. It muſt be a bond | fide ſale for valu- 
able eonſideration. I am nat appriſed of the late caſe: but T had 
taken it to be a pretty clear principle. The defendants are cer- 
tainly wrong in point of law. I take it not merely to be a prin- „ 
ciple of the Law, of England, but by the Civil Law, that if a per- Bythe Civil 
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10 one-third of the fortune to be ſettled; the Plak d. dow ron. 
tending, that in the events; that followed the ſecond marriage, 
two-thirds were to be divided into fifths; vis, among the four 
plaintiffs, the children by the firſt marriage, and the defendant 3 
adminiſtrator of his deceaſed child; admitting the decree to be | 
right in conſi idering him entitled to, the intereſt of the remaining 


third for his life, and . a ſimilar „ To ca nn 
"IFN to his 8 5 intereſt. „ 0 8 5 


5 0 3 9 * 


_ 


„ 72 
dec. 5 
BE 4 . — 


The e Ser Lend Mr. 4 for the FER rb ein 


* 


1 5 was ſcarcely noticed at the hearing: : Our attention being directed 
3 the other queſtion, how far the letter Was to be the foundation 
of the ſettlement. This point depends entir ely upon the con- 

ſtruction of a paſſage in the ſettlement. It is not very ſatisfactot) 


to argue upon the grammatical enen of: ſuch : a . but 
dhe Court 3 is Wee WOO! to do ſo. 85 
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-The object of the 1 was an MF Aifribution; 72 3 T1 
al events. one-third as a preſent diene to the children then q 
_ exiſting. The expreſſion * 15 the latter” muſt according, to gramms- 


_ tical conſtruc Qion mean the children of the firſt marriage. One- 


| third was. to go to: each claſs of children: but if the children of the | 
e marriage ſhould not. be as many as four, then the children | 
of the firſt; were to participate in that third: the object being an 
ae diviſion of the whole, conſiſtent. with the idea of ſecuring 

that independent proviſion to the exiſting children in all events 

How 1 18 the other conſtruction conſiſtent with the word ſecure?” ? 
Ia the event of ſive children by the ſecond marriage, of which 

| there was no great improbability, the object to ſecure at leaſt one- 
third in all events to the children by the firſt was not at al 
attained. upon the other conſtruction. That word is deciſive 25 (0 
the intention, that if there ſhould be more than four children by 
the defendant, that third ſhould not be broken in upon, but if not 
ſo many, they ſhould all take equally: an intention very proper 


and reaſonable, conſidering from what quarter the fortune came. 


Her objection to the marriage Was principally her apprehenſion, 
that her children by Mr. Light might not be ſufficiently provided 
for by the fortune, that came from their father; and that objection 
che defendant was endeavouring to remove. Suppoſe, there had 
deen no child by the ſecond marriage: then according to the con- 
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nit to 15 a ar all: but the dear intention. of 4 tw 4 that 
if there ſhall be no child of the ſecond marriage, the whole fortune 
[ | ſhall go tO the children of the firſt: the remaining third being to 


he ſettled: among the children of both marriages; and as to that i 


ali decree is right; directing it to go according to che terms of the - ” 


letter; that is, among all the children in fifths after the death-of 
the defendant; who is entitled to that third for his life. The peti- 


ton of rERSARRE therefore applies only to the other two-thirds; / 5 


which the plaintiffs conceive ought alſo to be divided in fifths 1 5 


metately. The divifion of the whole therefore ought to be 0 5 
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1 decree—It is quite impoſlible, that what is now contended 


| ſhould be completely locked bp; one for the benefit of the children 
| by the former matriage, the other; for the future children; and 
the intereſt to accumulate; neither the father nor mother having "YR 
| any life intereft. As the decree now ſtande, that point is of no 


deceaſed child: : otherwiſe he muſt- have feheard the cauſe, i In orler 
| to have obtained a. life intereſt in thatithird; of; for i it is impoſſible to Fa 
| - ſuppoſe ſuch an intention, to lock up that tHird for the benefit of 


| future children, Without - a poſſibility of 9 8 eren dhe di- 5 
| dends for their r maintenance and education. | , UL Ot 
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| could be the meaning, of this ſettlement ; > vix., that two-thirds F 


conſequence; the defendant taking one · third as repreſentative of his 15 


© your former® mean the children by the former huſband ? How: _— <; 
| vill 1 by any grammatical-conſtrudion apply to the children by te 


ſecond marriage? The moſt natural conſtruction is that the decree 

| has put upon the Words. The word © ſecure”! can mean no mere 

| than the words * go to; 5 ” which ; are uſed as to the other children. a 
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: | that they had never ſettled, bak am there Would not 8 a LIN | 
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Ae Gin decree, as Sa up, is cently 
cbt for it directs the Maſter to ſettle one - third agreenbly to 


the letter, leaving the conſtruction of the letter to the Matt: 
pon the plaintiff's conſtruction it comes to this; chat, except 


| the defendant's life intereſt in one-third, the whole is to be divides 


into fifths. Upon that conſtruction the children of the — 
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* the latter, ſtanding as they de, to the children of the ſecond 
marriage. "The other conſtruction that they refer to the exiſting 
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words the latter” would refer to the exiſting children, if | 


they TUG explained by what follows immediately, is. © your 


5 Which muſt relate to the children then exiſting; and the 
the ch ildren the had ſhould be ſecured in one-third 
tsg_ that. one-third ſhould be appropriated to the oller, 
the number of whom was uncertain; but if there were more than 
Sour, they would have fared worſe than che others; and they 
vere ber children, and che fortune her? 6; and undoubtedly, it 


abe ſame idea of ſecuring a third is to prevail as to the children 


of the ſecond marriage, it would have had the effect, that has been 
, that it could not be touched. It was very natural to 
t to the children of the firſt marriage immediately ; for the) 
not be maintained, for. Jeſs than the intereſt. _ Therefore 


Aetting) them have -the intereſt, till they wanted the capital, was 


taking notking from her. But it would have been very abſurd 
. the. fake of future childeen to abſtain from ies the ir 
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ought to be made” 5 
effect the terms of his letter dated the oh of Af 75 
account was directed of the fortune, which Lucretia Auſt y was | 7 0 
e of or entitled to at the time of her marriage with „ 8 - 
defendant, come to his hands, and to the hands of the e Wk! 


| Willem Stratton Datdas Tight, adrainifirator de bonis non of U. 3 
lam Light (who had attained the age of 21); and an account * Fred 
| fuch parts of the eſtate and effects of Milliam Lipbi as came to 3 
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the hands of the plaintiff Zugers, from the foot mp the account | | | | | 
| led with the adminiſtratrix and the velea Wd hg 


| Oflober 1793. Then after ure the cls tobe r. ” nd out d e 
the fortune of Lucnema Anſtey, it was declared, * 5 97 
the remainder of the fortune, to which ſhe was bare 
| fald, belongs to the defendant Robert An ey in right of is 1 d 5 
child; and that one-fifth of another third alſo belongs to him in 5 f : 5 
the like right; and that the remain 


will belong to the plaintiffs William Stratton Dundas Li 


ander Whalley Light, Lucretia Light, and Henry 2006 i = 7» 
death of Robert Anſtey; and the Maſter 'is to ſee tuck two. fifths . 
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| Theneceſſary directions were given as to the ſhares belontziag 
to the plaintiffs;” of whom three were | ſtill infants; and upon the 7 £7 
| ſuggeſtion of the Attorney-General, chat the Defendant had main $9 
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3 2 all ſach child E "Thomas N ollen the elder, and daughter of Elizabeth Wi inter] in 


„and proportions, 'mannerand form, as Fame 


Fund to one 


tors, or adminiſtrators, of Fames Winter thould pay the ſaid ſun 
 6f 660k unto and amongſt all ſuch child or children of Suſannah 
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1 a wings, Ig reciting, that WY 555 wy tus of a box 


made previous to or hace bis marriage wich Elizabeth, his late | 
Vite, he had a diſpoſing power of the ſum of 600 l. unto all or | 
any one or more of the child or children of the ſaid Thomas Wollm | 


dae der by Sunni bis wile, therefore by fuck power and il 


other powers enabling him ſo to do he thereby gave and bequeath- 
end the ſaid book to Thomas Wollen, fon of Thomas Wollen aud 

PX Sufamiah Walken, to be paid unto him at the end of fix calendar 
months next aſter his {the teſtator 's) deceaſe, with iereſt for the | 
ſame at 5 Her cent. from the day of his death; and he gave to 


_—_ four other children of Thomas Wollen, the elder, and Suſannal 


mollen gol. a- piece, to be paid unto them, when the . 
ſmhould attain his or her age of twenty-one years, with interelt | 
7 5 the rate. aforelaid. from uu De” of ils. Ive W Md death. 


+. N l $:-% 
4 g 6 * 
of „„ EOrILL | \ 7 
, : i 
, Ws ; \ v 155 bY 
8 3 4 4 1 o 
k F 7 *# | * 
I 1 5 8 oo | | <4 
# * x We a « 
_ . P „ » 
bs 4 8 ; 
— 1 by 2 
"IR. £ 5 KF x 


A 
W * 
Wy FER"), N n 
= n WY v4 4 Os, We 0” = *. : * 

FE * AN 8 1 wa 3 n ale. 
wag CE IE TS FN 1 N WR _ FTE Lao 7 
"0 * ad 7 DD J W 
7 . 7. 
* 


reh £796, At his death 4899, 
were fix Hallen, the elder, and Susannah IO 3 
vl ; all of whom. Were infants, when the cauſe was. heard. oh u. 


| . e . Tann, 


1 4 af 
F 11 o " 1 3 1 
5 * 1 4 l N fr a ? 3 5 - IF; 
: * 0 N „ 4 th. 2 . E244. 47 #7 T4 oh A 9:4" * 1. EY . * » 
"3 * 2 n 4434 I | * 4 55 a [FD FF 1. * — 1 8 A 3 J We ts + } 9 5 50 Nen N 
8 e 99 9 *: > * « ny -#* 77 ** 1 * 9 - [LOT "4g * 5 7 "I £4 _ x 4 , 2 9 i - Z Ka. NI v 
po % 1 ny © | Ly \ N 9 N N ** 1 
* by | * " { 4 15 4 5 


The bill was filed on behalf of the. four children, legatees of 50h 
rpiece, againſh their eo brothers, . Thomas Wollen, the younger, 7 15 4 
William Wollen, and againſt N executor ; ) praying an account 0 7 5 
in reſpec ze ſum. of book, upon the ground, that the appointe „ 
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1 Llyd and Mr. King for t the olaintiffs confi nf „ 
the claim of the 6007., as not being well 8 giving "eh 9 5 5 "2 
| claim of the legacies, in caſe. They: Would ſucceed i in ſetting alide 4 W 


| Tun Mole the yrnget—The word * fc" i applied to child 1 
6 97 children" as well as to 8 The power 8 not to 1 1 3 
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appointed to a child 4 in his life; and though that child had . 
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ad life, he would baue taken under and by force .of che ene 5 "Mi 
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| cution- of this power, and not by the ſett ement. It might have 5 
that only one child bad ſurvived him; and that ane „ 


| would have taken the whole,. The meaning was, that bis appoints 7 3p "2 | 
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ren; which according to the conſtruction nom contended for would | | 
| it aſide an St executed hy deed in bis liſfſeGG. Wo 
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might have been varied: but even then no one child could have 
been abſol utely excluded. In 4lexander v. Alexander the Maſter 
of the Rolls was of opinion, that each muſt have Tomething; and 
this caſe is much fironger; for the word © all” muſt be firuck out 
The firſt pas of this bond, ſtating, that Fames Winter is deſirous, 
that · G00 l. ſhall be diſpoſed of to che ſeveral perſons, Tc, hem, 
the intention was not confined to one perſon. The queſtion is 


5 . 5 whether there is not a manifeſt intention, char all the children 


hall have ſome benefit. The . that the bond! bs 
| voluntary, can make no difference. 5 e 
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/ Loa eee the eeſtatbr had given to t two or * I 
of theſe children in his life, it would have ſatisfied the obligation of | 
this bond. | is a diſpoſition of his own property. He only 
bound himſelf to give for the benefit of his wife's grand-children 
60. It is to be paid unto and among all ſuch child or children 
as he ſhall appoint ; ; and he had a power to appoint by deed, II 
he had by deed given equal ſhares to all, and one had died, tha 
. hare would have gone to the repreſentative of that child; ni 
ahve might, as has been obſerved, have been after- born children 
The fault of the plaintiffs argument is, that they ſtop at the wort 
4 all” The muft go on and finiſh the ſentence ; and then it is 
all ſucchildior children, = as 15 8 e =” 451 = 
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1 v. e was a „Aeg 6 5 TY "VFA of por- 
"tions to his children; the wife taking the fund for life, with 
power to divide it among them. Sir Thomas Clarke was very 
right, upon the ſuppoſition, that the father meant each to have | 
ſomething. | But this is very different. This teſtator, under no 


5 | ; 7 obligation, that this fund ſhould 80 40 the grand- children of 'the | 


woman he had married, makes chis diſpoſition;"reſerving to hin- 


8 elf a power to appoint, and to fix the objects of the appointment. 
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| cat " was filed by the refior of. Beauchamp Belt in 1 Eger, 
qu claiming” tithes againſt the defendants, occupiers. of. lands 
| +450 the pariſh; The plaintiff” was preſented to the rectory in 
ul 1703. The bill prayed” an account of all es, both great 
and' N WIRE # all penalties. . 
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of tithes is 
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upon the 


legal right;: 


and there- 
ſore, if the 


leaſt doubt 5 
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| ſeveral farts, lands, c, within the pariſh; and ſtated,” that the 
defendants have always been ready and willi ng to pay to the 
plaintiff or 0 make him ſatisfaction for ſuch part of the ſaid 
| tithes as they are adviſed is due from them to the plaintiff; and 
they admit, chat there is a large ſum of money due for the ſhares 
of the ſaid tithes; to which the plaintiff is entitled, ns after- 
mentioned. They inſiſt, and hope to be able to prove, that two 
| parts, the whole into three equal parts to be divided, of all rithies 
| whatſoever; as well great as ſmall Variſing, growing, renewing, 
ind increaſing from aid upon alf and every (aid lands in the 
occupation of the defendants reſpectively, as aforeſaid, and ſituate 
| within the ſaid rectory and pariſh, were from | time out of memory 


the account _, 


cannot be 


decreed, t til! 


the right is 


law. 
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right to one- | 
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account, and 
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ting forth a a 
deſcription 
of the lands. 


| aid Frioty; and were held and enjoyed b) the ſaid Priory duting 
all the ſaid time ; and. the ſaid Friory was diſſolved by virtue of the 
| aid. ſurrender, and of che Act öf Parliament 31 Hen. 8. They 
iaſiſt, that the ſaid two, parts of all ſaid tithes were after rards 
| granted by Queen. Elizabeth to certain perſons, from or under 
whom the pręſent owners of the faid lands now in the occupation 


gone into 


ſapport of 
their claim 
preſſed to 


and enjoyed the laid two. parts of all the tithes great and ſmall, Sc, 
| and alſo by x virtue of the ſaid grant of ſuch two parts of the ſaid 
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one-third ; 
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two-thirds, 
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ants having 
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before and at the ſurrender of the late diſſolved Priory or Monaſtery, =i \mitting to bo | ; 
| of Colne ãn the county of Effex and of the poſſeſſions thereof into upon ine =_ 
the hands of King Henry the 8th, parcel of the poſſeſſions of the A 
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1800. the preſent owners of the ſaid lands, under whom the defendan | 
1 . occupy the ſame, as aforeſaid, the ſaid lands. begame, and eye: 
1 OXCROFT | 

.  fince the paſſing of the ſaid aCt of. parliament have been, and don 
5 Panars, 
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3 5 are, acquitted and diſcharged of and from the payment of ſuch 1, 
2 55 Wh Ty parts of all tithes whatſoever to the rector: but they admit, that 
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4 * . e rector is entitled. to the other. third part of all the ſaid tithes, © 


1 8 They believe, that no more than, one-third: part of the (aid tithes 
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| * ee as parties to the 5 ended bit 100 their 
anſwer: ſtated, that the other defendants held as tenants to tbem 


certain farms, lands, and premiſes, ſituate within the faid reQory |} 


and pariſh; and that a conſiderable part. of ſuch farms, Ee, con- 
fiſting of 490 acres or thereabouts, are, as the defendants believe 
for the reaſons after mentioned. , exempt f om the payment of tithes 
or any-compoſition in lieu thereof, fave as aftermeation 1 
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poſſeſſions; of the (aid priory,” Te, as Hated in the other awer. 


They farther inſiſted, that two parts of all the ſaid tithes were af. 4 
terwards granted by. letters patent gth and 6th of Philip and 

| Mary ang t1th of Elizabeth. to Rithard and. Mary — 
Jobn Wy ſeman reſpeQively ; from or under whom theſe de- 


| _ fendants as the preſent owners of the ſaid lands, now — 
chim 10 be entitled 9, Wn | 


7 Wy ö 75 


two: e of the bes tithes, OTA. 


they ems inſiſted,” as he 1 . 100 OY virtue wy { the e 


1 faid act of parliament and the ſaid priory having during all the time "I 
| aforeſaid held, Or, the ſuid two parts .of all the ſaid tithe 8, We, YL i 
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payment of ſuch-two parts of all tithes whatſoever to the re 
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| thence to. theſe: defendants reſpectively, as the preſent owners k 


the aid landy, under whom Fobn Eden Parris and the other de- 1 5 : 


have been informed and believe, no more than one-third has ever 
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ed with them for the ſaid tithes; but admit, that the rents are pro= 
portionably higher by reaſon” of the exemption claimed by =: 
defendants from the pwn. Gen more than one-third of the tithes „ I 
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been demanded or paid by or to: he rector fince the ſurrender 'of b 1 : 
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have! paid. only a» thirtieth and not a tenth as a i beſo _ = 


'tithes;\ and that tithe in kind Wag never taken from the land in ty 
the occupation of the defendants. | They alſo produced a copy - of . 


| "the record af the grant from Queen Elizabeth to Wiſeman, .com- — 
| prizing all the tithes of the manor of Long Barnes within the . 
Peri aß ne Rouge; a conveyance in fee, dated the Ich. of 
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Cats in Chancery: - 


the i 1 af Fu 668, and ſeveral other conreyances by wi 
1 re W title on to the 1 ks time. e 5 


a Mr 10 5 Mr. 5 10 BY the plain e defence b 


_— fame as a preſcription. -The preſent Attorney General arguel 
the late caſe of Strutt v. Baker (5), before the Lord Chancellor 23 
| a caſe of preſcription. How 18 the rector to meet ſuch A eile! 
e neceſſary for the defendants to ſtate a title to repel the title ol 
the rector, and to ſtate the lands, over which he claims a pre. 
8 ſeription. In Gough v. Collins (e) an account of tithes was decreed, - 
becauſe the defendants had not ſet forth. the lands, in reſpeck of 


_ which they claimed a modus.” 5 It is perfectly ſettled, that where the 
defendants ſet up an exemption, he muſt deſcribe. the lands, in fe. 
ſpect of which he claims it. The greateſt injuſtice will ariſe, if the 


85 defendants can claim an exemption in-this looſe way. A decre 
for an account in this cauſe can never prejudice them in Another : 
2 cauſe. "The bill is filed upon the legal title of the rector, "without I 
5 any" knowledge of this claim of title to tithes. Why ſhould the 

| = do more than ſet out his own title p A decree, ſuch a as be 

1 defendants would e the . courſe of the Cour . 1 


e ee 
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15 M.. Eggen and Mr. be 1 for p47 + difondan 7— -This| bil llougt 
to be diſmiſſed, upon the authorities, and recent authorities: | 
Strutt v. Baker; 75 which was decided upon recent. caſes.in the Court I 
of Exchequer, and i in which the queſtion was, preciſely the ſame 
as in this cauſe. . | The bill Was diſmiſſed - upon the plaineſt prin- 
Ale; that the account. is conſequential upon the legal title; and 


it is the province of a Court of Law to decide it, if. the title is di- 


puted. In all theſe caſes the plaintiffs claimed, either an iſſue, or 
that the bill ſhould be retained: but neither Was granted; and tbe 
bill was. diſmiſſed in all. Thoſe caſes are collected, and the prin- 
eiples extracted from them, i in the newy edition of Bacon Abridg- - 
ment 40 aye; all the obi, made are there ee 4 
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tinction between a modus and an abſolute unqualified demal of the 


right to tithes. * Upon theſe authorities the principle is clear, 


chat where the title to the tithes is diſputed, that is ſufficient to 


oblige the plaintiff to eſtabliſh it at law: the juriſdiction of chis 


bits 11 Ehaneery. NE. 


4 Te 4 85 ont . 6 (a) and Eduard. e Pa „069 K 1 
| caſe. is there added, Mawbecy v. Eumead (e), illuſtrating. the diſs 


been 


Pakais. 


Court being merely conſequential | upon the legal title: vs, to take 


the account. If the title 1 is denied, there is no difference between 2 
tithes and any otlier property. It is nothing but an ejetment + 
bill, if the title is diſputed. For a long time it was lawful for 

lo1ds of manors to endow” religious houſes, and even for a long 
time, though not fo long, to-endow- laymen. , There is a total 


want Of, gp Ich conſidering this as a modus, - It i is a total 


genial of title. As to the objection, that the anſwer 9 
forth a deſeription 'of the lands, if the anſwer. i is not ſufficient, they 


ought to have excepted. - In Gough v. Collins the 'defendants had 4 
other lands in that pariſh, with reſpect to which, they did bot 5 


claim a modus; therefore there was neceſſarily a general account ; 
becauſe the tight to tithes in general was admitted. - This bill e . 
clearly tobe diſmiſſed as to the two- thirds of the tithes; and upon hee kd 


ught to be diſmiſſed generally. 200 
There is a remarkable correſpondence between the caſes; and the 


as in this. No 


mme authority of Strut? v. Baler it 


anſwer in that had taken exactly the ſame cou 
caſe can be more deſtitute of equitable grounds. A mere dry 


| queſtion of legal title appears upon this record. Bills of this 24 


have been uniformly. diſmiſſed by the Court of Exchequer; and 
| the Ln in chat inſtance e che en 8 7 


tr 1 


lee of dhe Rolle, am not „ fatiokied 3 as to e v. Bale. 


has a fight? Can the defendants meet the rector by ſaying, that, 


; Why am 1 not to give an account. of that, to which the plaintiff 5 


not dilſputing his title, he has no right to the account ? You con- oY 


tend, that if vou ſatisfy me, the plaintiff has no right to the ac- . 


| count. of the. two-thirds he 3888 not have an account on: the ore» 
id, yon 18 not MT 
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2 EY ts bill to 88 diſiwiſſed' 25 1 Be OD yon . be 
6 Fa plaintiff's title to one · tir of the jthes, and ſybmit to be eino. 
. end upon interrogatories. Flow can you after that Walden b., b. 
R the bill diſmiſſed? There are. only two ways of meeting a bil fr 
a I tithes, where the right is admitted either by ſaying, they i 
—- 8 ready to account for them, os, that they have {et them out. He 
1 No cannot bring his aQion till he knows, what his tithes. are. He 
=_ - bas a right. to know, what they are. 22 am therefore : very deady | 
£0 opinion ſo far with the plaintiff, hat the defendants muſt upon 
5 w is aa come to a account as to Re 
6 is a + to ek that i in . v. . 1600 the iy 
$22 A Uilmilled. The Lords were of opinion, he had not proved bs 
. 5 . Mile ſufficiently : but they granted 


an iſſue. The impropriator wy 

the common law title. The vicar filed his bill for agiltment tithe, | 

= The defendant as impropriator inſiſted, the vicar was not Gd 
of thoſe tithes; and claimed them as impropriator; inſiſting by 4 

33 anſwer, that the Court ought either to diſmiſs the bill entiteh, 

Z grant an ifſue. The Court of Exchequer thought, the vicar hi 
proved his title againſt the rector: the Houſe of Lords thought, he 
bac not; and that it was a, fit caſe for the decifion of a jury; the | 
1 appellant prayed, that the decree ſhould be xgverſed, or an iſſue } 

5 e directed; and the Houſe of Lords granted an mm 'How could | 
5 N Kiki is a ara rule not to retal < wo b becwſet wy 
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may file another bill for an account of one · third of the ttt“ 
When he has proved his right, which be muſt, why ſhould he nt 
have the accoumt upon this bill as well as upon any other? I admit, | 
the title muſt he eſtabliſhed, if it is denied: but if it is eftabliſhed, | 

X why ſhould not the account be taken upon that bill as well a 
upon another? You admit his title to one- third; but deſire, that 
he ſhall not have an account of that upon this bill. 1 a 


1 19 . e not t decree ths rero-thirds, till bis title 8 
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ring. "him. an 1 of trying that ale NY . In the; 1 
1eareſt caſe of a maulut the Court will not decide without a trial, = 5 
ir deſued. The other caſes are uniform in recognizing the Prin- | 7 at 4 
ole, and acting upon it, that where the title is legal, the Court * 2 
in diſmiſs the bill. As to the objection, that the plaintiff "ey... 

hot to be Put te file another bill, it might be more convenient in 

ay caſes to prevent a new bill. The Lord Chancellor in Strut | 

| „ Baker expreſſes his ſatisfaction at thoſe caſes in the Court of N 3 „ 1 
Exchequer As to the two-thirds there can be no doubt, the bill 1 4 
muſt be diſmiſſed: as to the other third, the preciſe point was . 
before the Lord Chancellor in that caſe; and his Lordihip rejected 
the idea of devrecing partially. upon the ſubject not in diſpute, 
deciding againſt, the plaintiff upon the reft. The actual payment Eo 
of one-third is very ſtrong, much ſtronger than the-caſe of retainer. _ "3 
Another queſtion is, whether the defendants ought to have ZAS 4 
put to the necellity: of expoſing all their title deeds to this plaintiff, Fo 
to ſee if he can pick a hole in the title, and undo an enjoyment. F 
[of ſuch. a courſe; of time, from the reign of Queen Elizabeth. | 
The grant of Queen Elizabeth to a layman put a complete end to 1 
the title of che tector; and the production of that grant, and tre 
evidence, that they had not paid more than a thirtieth, would 


have bern e 8 Suck 4 a ; caſe the ar as would r 5 
59 13 . ö 5 1 | 3 ES. "# 9 2 Fay „ Ne 5.4 # | 0 Fe | [ f 1 | 
Mr | Kent in REP is a new i 1 bertule 4 „ 


plaintiff has demanded ſomething more than he is entitled too a2 
Court of Equity is not to give Him that, do which he is entithed, © 
| Strut v. Baker is the only caſe bearing the leaſt reſemblance to it; 

for in all the reſt the plaintiff demanded the whole tithe; and the 

| Court being of opinion, that he ws not entitled to he whole, or — 

; at leaſt not without a trial at law, diſmiſſed the bill. But this caſt 0 „ 
is very dückerent from Serutt v. Baker; for this plaintiff did nee 


know the claim of the defendants; when he glad his bill upon b . | 

right to tithes* but f in that caſe the plaintiff himſelf ſtated the 1 W 
> of the defendant : and he brought the bill on purpoſe to try „ 
These defendants 40 not pretend, that they have ſet out thelt „ 
au Is it x ground for. refuſing the plaintiff” a decree, "That . £ g 


| they fay, they are willing to account? The common courſe In. the es. 
Court of Exchequer:i is to move, that the defendant may be — 
niited to N in what he admits to be due; and then the e i : 
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228 EY. GT Caſes 1 inte, 8 
1 * goes « on at dhe 4 of colts, if he does not eftablih his ad 
Xmas more. To oppoſe the common law right of the reQ6r there muſt 
5 1 „de ſome defence ſtated upon the record: otherwiſe the Plaintif 
Fate. 
. not know, what is the matter in- iſſue. 1 repeat, that this 
150 defence is the ſame as a preſcription. - The preſent Attorney 
WOT General argued. Strutt v. Baker, not as being like a Preſcription, 
but as being exactly a preſcription 3 contending, that there Ty 
not be a preſeription de non decimgndo in a que Gate (a). Th 
nature of preſeription i is, that from long uſage ſome grant By «| 
_ preſumed. ' It proceeds upon the preſumption of ſome grant of ? 
the tithes in very remote times to the owner of the land. Why 
W _ preſume a grant of two-thirds as well as of all the tithes? It i 
EE. only upon that- ground that Edwards v. Lord Vernon and Marwvdey | 
v. Edmead have any application. Then the perſon, who pre. ; 
| a ſeribes, muſt ſtate upon the record either at law or in equity, what 
are the lands, for which he claims preſcription. 80 in the caſe of: 
0 modus, \ in point of principle i it is exactly the ſame as a preſcription, 
5 No diſtinction is ſhewn between a claim of exemption from all tithe, 
or of a modus for A particular farm, and: the caſe, upon which the 
Oourt has now to decide. It is perfeQly ſettled, that where the de- | 
fendant ſets up any exemption, he muſt ſtate upon the record ile 
; lands, in reſpect of which he claims to ſet up that antient compoſi- 
tion, that he calls a modus. It would be the greateſt injuſtice, ifa 
| defendant could ſtate an exemption in this looſe way, then prove 
"I without it's being poſſible for the plaintiff to know, to what it 
_ was to apply, and then deſire to have the bill diſmiſſed, or an iſſue. 
: "There muſt be. two facts aſcertained: firſt, what are the lands; 
ſecondly, whether they are exempt from tithe. . In Sirutt v. Boker © 
| he whole of the defence. was ſtated upon the record; and the 
8 Lord Chancellor relies upon that. That caſe is totally different 
3 in that reſpect. This plaintiff 4 48 brought here, knowing nothing 
= ; of che caſe previouſſy; - and then is yo. n A un PRs, that ug 
_ way, if be e haue an ide. e 
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I Rn The PREY ou is open to ah e Some ue res 
= are now produced as to the lands of Pochin, for which this ex- 
emption 1s claimed, of which. no one knows any thing at this 
moment. Thoſe deeds prove the lands to be 99 acres: but the 
= - witneſſes ſpeak of only 77. Nothing! is deſired but an account of 
1 _ aithes; RED 2 15 * for two N 0 There Is nothing io © 
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their pla . 5 4 and in Cough v. ' Collins the 199884 42, 
that it could not poſſibly prejudice the title: but the decree for an 
account was made only to give the defendant an opportunity of 
trying his title | in a future ſuit. It is not neceſſary for the plainti 


to deſite the defendants to ſet out their defence. The objection, 
" the plaintiff ought. to have excepted, becauſe the defendant 
o a bill for tithes has not Rated his defence properly, is perfectly | 


new. Is the: plaintiff to require. him to ſtate it properly? Could he 
be ſo adviſed? There has been a caſe, where. a rector filed a bill 
for tithes: there was a good defence : but the defendant could not 


frame his defence, as he wiſhed : an imperfect anſwer was put ; 


in; and the plaintiff replied to it: the defendant. prayed to be 
permitted to amend z ſtating, that he had been deceived by this 
mode: but the Court refuſed to permit him to amend. That is 
the argument here. | Can the Court fay, that becauſe the 9 - 
has not excepted, therefore the defence muſt. be conſidered as well 
ſtated? It would overturn all the courſe of pleading, | Some of the 
defendants ſpeak of their lands: others, of part of their lands. 
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11 is impoſſible for hen even to have a an vis: A8 to an ac 
. tion upon the ſatute (a), it is quite new in this ſort of caſe to 
inſiſt that the rector ſhall bring an action upon the fatute, before 
be ſhall be entitled to file a bill. The firſt piece of evidence is 
the grant of Queen Elizabeth, upon which they rely. It is quite 
hs the Queen .could not grant the whole tithe; for they admit 


the plaintiff's title to one third. They fay, it is a grant of the 


tithes of the manor. of Long Barnes. That manor appears only 
on their deeds. There is no proof, that there is any ſuch manor 
as Long Barnes. In one of the latter deeds it is called the manor 
or reputed manor. There is no evidence whatſoever as to that 
manor. Upon Gongh v. Collins and the other caſes the evidence 
ought to be entirely laid out of the caſe; and there ought to be 
neither iſſue nor inquiry; but the Court ought- to decree an ac- 
count of tithes, - Above all, the plaintiff would chooſe to have the | 
bill diſmiſſed, rather than an inquiry, to what. lands 3 in the oecu- 
Pu 90 oe Andes the pr mW „„ 
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| 1806: aber of the Rolle=—This A ben e well mai, | 
3 ee id was much preſſed on both fides. For the plaintiff it was con. | 


EW tended, that upon the deſect of the anſwer 1 ſhould proceed 
K gd 5 
| to give him an account of tithes for two years; as if 09 ei. 
© dence was produced, ſufficient to entitle the defendants to 
=. if they can, that the plaintiff f is not entitled to-two-thirds,; and] 
= | will firſt conſider that point, before I proceed to the obje&tiong 
= 5 made by the defendants, ns Te me ns 10 not Aid 
3 5 ; be any . at * i . | 
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Uh plaigück « 1 not «faint to 2 W as to what the land I 
sf are, which the defendants occupy; but he claims tithe of all the 
lands, of which they are in the occupation. They could not con- 
cee, that the rector could have any doubt as to what lands they 

occupy. They put in an 4niper, admitting, they are occupiers | 
Ork lands within the pariſh. The certainly do not ſtate, what 
| thoſe lands are; for, independent of the praQtice of the Court, no 
common man could think it neceſſary. There is nothing in be 
WT pointing to any doubt. But they admit, they have ſever | 
e farms, lands, e. within the pariſh; and they admit the plaintiff's 
925 right to one third of the tithes of all the lands they occupy: but 
they inſiſt, that their reſpective landlords are entitled to two- 
_.__ thirds, of, all the tithes of all the lands in their occupation. In 
5 e of this he! 7 OY ws 1 the plants. un, 


— 


1 8 in {hel Stork to "hs other. are 2s Fur iv "Wk 
= and not to the plaintiff, He then makes the landlords parties; 
a and introduces into the pill their allegation; and deſires, that they 
1 f Te may ſet forth. what they claim. The landlords by their anſwer - 
1 1 that the other defendants hold as tenants to them certein 
| farms, lands, c. within the-pariſh. They admit him to be en- 

titled to one-third of the tithes; but infiſt, that a conſiderable 
= . 8 part of ſuch farms, lands, Oc. conſiſting of about 490 acres, are 
ee exempt from the payment to the rector of more thas one; 

- CR N *in dne che other weren, 15 


1 To this. 3 the plane 1 1 it is aid, to be th . 

=. 3 of the Court of Exchequer, that if the defendant does nt 
NS. particularly ſuch lands, out of which he claims tithes, or 4 

5 EE. rms of the Rh the ba is under a Man, 24 5 
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bete in einde neewy.. 


a «ill not MGR upon any plaintiff: therefore if be „ ; 8 


iſſoe upon the anſwer, and lets the defendant go to iſſue and exa - 
| nine evidence, ful he is is entitled to a decree for tithes in kind. 
Caſes may have. happened, where the plaimiff has ſuſtained an 


Faxcager 1 3 1 


Pal . 


injury for want of the defendant's going into fuch a ſtatement = 
| the particulars of his defence : but this is ſuch a trap for a de⸗ 6 | 55 
fendant, as 1 fitting here will neyer permit, to take iſſue u pop he 15 


| anſwer, let the defendant go into evidence, and then ſay, i it is no 


natter what the” evidence is; it is not ſtated fo, that the plaintiff 1 


| can pray a deere: It would have been better to have ſet damn 
| the cauſe upon bill and anſwer. Inſtead of that he has taken Ta 


| iſue; and a great deal of evidence has been gone into; and de 
queſtion'now is, Whether it ls to be read? I cannot fay, a prind 


| qaful 


js 10 alle . 3 Lords 7 8 bad FRONT 4 * 

ther Sir Thomas Seel did right in making the decree — - 
| Grther inquiry. I ſhould not ſatisfy my conſcience by making 
a decree [as the plaintiff deſires. I will not conform to mole | 
| caſes, if H fee, injuſtice will ariſe by ſo doing, The plaintiff can+ 
| not complain, that the defendants have not ſet gut that, which it 
| is to be preſumed they Would, if called for. I am of opinion 
| therefore, that "the defendants have properly given 
| evidence, that two-thirds: of the tithe 
| atleaſt, that they have laid a ſyfcient- ground to admit them to 
| call upon him to make good his title in a Court of law to the two - 
thirds, They ſubmit to be examined upon interrogatories. IF 
| the plaintiff wiſhed to know, what the lands were, why did he not 
| call for that examinatien? No: ks lays, Hy many, E ſhall * 
| * . Jon _ „„ 
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«6 next 1 is, 1 the are the abe ah juſtifies | 
| in what they defire, aſter the evidence they have gone into. 1 
do not mean to degide upon the title, as ſet forth. That muſt be 
the ſubject of farther 1 inquiry in an iſſue or an action. But bey 
| tay, notwithſtanding that ſubmiſſion in the anſwer, that the bill 


5 one hid.” . . ano * — of what was | 


2 caſe is not made by che defendants; and, becauſe they have 75 1 IF 
articula! 6 pcs the SPEER * „ | 


es belong to the _ 


| ſhould be diſmiſſed, not only as to the two-thirds, but alſo as to 
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think, that, where there is ſuch a ſubmiſſion as to one-thirg a | 
the tithes, I am to diſmiſs the bill. It does not appear, and the 
© Counſel cannot inform me, that there was fuch a ſubmiſſon 11 
Strutt v. Baker. Tf there had been, I think, the Lord Chancely © 
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. and 1 vill ene them 2 778 it. 15 10 


Would have acted upoh it. But chere is. that n 1 
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"The ahi: then 16, hte PR 88 de . a ak a | 
A them now to diſmiſs the bill as to the two-thirds, I be 


 lieve, there may have been inſtances, in which it was ſo clearly a 3 


_ Caſe at law, that the Court may have left the Plaintiff to malt ö 
out bis right at law, before he could call for an account. The | 
* principle is clear, that the account only ariſes upon the leg] | 
right; and if there is primd facie evidence againſt it, it muſt le 
proved at law, if there i is the leaſt doubt, before the Court wil 
act upon it. I never will i in ſuch a caſe decree an account, if the} 
leaſt doubt appears againſt the legal right, before it is eſtabliſhed, 
' Carnotis v. Barnard, the laſt caſe upon the ſubject, ſubſequent ty 
all the othert, | is deciſive againſt the claim to have the bil di | 


miſſed. The bill was filed by the vicar, who has not the comp 


_ caſe to entitle him to the tithes demanded. - Thepthc 


law right, againſt the impropriator, who has. The Courxct Er. 


0 kbeguer were ſatisfied, that the vicar had made ouꝰ ſufficient 


ought, he had 
proved a legal right. The Houſe of Loxdsthought, it was not | 
_ Tofficiently made out at leaſt, not proved, at it ought to be n 
paint of law, viz. in a court of ſaw; and the impropriator i. 
- Tifted, that therefore the bill ought to be diſmiſſed, or the legil | 
right eſtabliſhed 1 in a The Houſe of Lords agree 


a court of law. 
. fo far with the vicar, that they did not diſmiſs the bill, and leave * 
him to make out. his right, as he could: but they granted u 


It i is now ſaid, the iſſue was determined in r of the | 
# © 


iſſue. 5 
vicar ar le). . . 5 i ; f 15 ; * = 

'To wat the cee of that wal to is 2M is grind * | 
evidence given to me, that as to all the lands in their poſſeſſo 
or the greateſt part of 'them they have a grant under Queen E. 4 
| Sabeth, Till the lands are ſet forth 1 it would be hard: when tb) | 


are . forth, what will be the * There ſeems to be al , 
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| ae 1 > the Saint's Counſel to an ao. upon 5 0 i A 
gata. Why is that ? The point, I think, would ariſe in an ac- e 2 
tion upon the Statute better than in any other way. But it is VCC 
indifferent to N whether i it is tried 1 in an action or an iſſue. n 
tak „ to | dect a an account of tied of the tithes, Ke .- 
and that the defendants ſhall Tet forth the quantity, quality. and 
deſcription, of the ſeveral lands in their reſpective occupation, | „ 
| and to retain the bill, with liberty to bring an action upon the 5 = 
| Statute 3. the defendants to admit, they had ſet out one-third, „ 
and hag: führe two-thirds. | What objeRion | is chere to. Be n 2 


For the plainti Ar Kar is the fight: a we all W 


che jury will decide — the . The « POT 225 e 
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J upon the defendants to ſtate the lands. I cannot ſatisfy my con- 15 1 1 

ſcience in giving him an account of two years' tithes, to which 
| 1 do not think him entitled. It would be catching the defendants. 
Therefore if he will not take an iſſue, I will direct the account 
| as to che one-third, and as to fo much as ſeeks an account of the 
| two-thirds, diſmiſs the bill. It is wild to ſuppoſe, the de- 


| fendants bade ag a Neb to have the : queſtion a as to the two-thirds 
| tried. at law. LE 
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| The account was directed as to one-third ;.and as to two- 
| thirds the bi Was. Kimiſfed; <0 . ING to {yo to 
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the Matter of Bankroptey,) | 75 „„ 
RI = 4 1 * R D 0 H A N 0 E L * 0 K. „ 10 * LT 2 
1 DR = 5 . VVV 1 WA i860, 5 7 ) 2 
7HEREAS, by the practice which hath ma any years prevailed, 
"me Solicitors, on ſuing out Commiſſions of Bankrupt to be 
1 in the country, have been at liberty to name their Oπ] .W̃ 
Commiſſioners to execute the fame; Two of whom are nominated ' | 1 [ 
— Efquires, and. are conſidered to be Barriſters, reſident at or near 5 i: | ”— 
the place where the ſaid Commiſſion. is to be executed, and alſo 
to Three Solicitors or Attornies: : AnD WHEREAS it appears, 
that in many inſtances, improper perſons. have been named in 


| ſuch Commiſſions as the Quorum Commiſſioners, they not Ml 
Ws 5 which 1 15 e to bets intent and 5 apr 
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I* Do THEREFORE onpER, That in \Fiithre the Solicitors, inn 
bee to my Secretary of Bankrupt the names of the Com- 
miſſioners to be inſerted in the commiſſion applied for by them, 1 
do inſert in ſuch liſt the names of Two Barriſters, reſident at or 4 
near to the place where ſuch Commiſſion | is to be executed; and _ 
chat, on no account, they do inſert the name of any gentleman | 


to be nominated as a 3 Commiſſioner unleſs. he, . 4 
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diſpoſition in his favor by the will of his brother Henry Norris, ſpe& io an- 
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| the ſui t was d by his adminiſtrator. „ 12 

it revive , — the 
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The Maſter by his AA allowed a claim made by | 
t me tate of bf n under the following c circum- 9 
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"The Ne was een ade idee the Maſter for 00 "FE - the ſobfequent 


annuities, 
arrears of an annuity of 407. granted to More by Sir Alexander | oy mY * 
| Gilmour Bart and Hugh Norris, . the former as principal, the latter la the for- 


: 
| 28 ſurety; f in conſideration of 2201., fe es 

ſeveral bond and warrant 'of attorney, executed in 1 776, before — 
the Annuity At (a), after giving credit for 20 4 received for 3 ny 


two quarterly payments of the annuity, due on the 13th'of October admitted a 


creditor for 


1776 and the 13th of Fanuary 1757, and alſo for 198 J. received the arrears of 


tb 5 
at ſundry times from the eſtate of Sir Alexander Gilmour on ac- " the , 


count of the annuity. The claim was afterwards reduced to 440t, a 
the penalty of the bond; which ſum the Maſter allowed hd g 2 
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Exceptions were taken to. the Report by the ereditors for allow- | 
ing this claim; firſt, becauſe the bond and warrant had not deen 
produced beſary the Maſter; nor any ſufficient evidence laid before 
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| againſt the ſurviving executor. After the death r * Norris ge. : 


| its proviſions 
ge More are complied. 
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by their joint and therefore the 
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A 23800. 
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- vaſes * ehancery, 
1 3 chat Norris, being after the date of the "OP To, 


A for debt, i in 1778 took the benefrt of an Trſalvent 48; | 
under which he was 1 diſchacg nd from al his debts. i 


hs Paier. 


© Thirdly, - that no memorial of the bond had been ane pu- 
ſuant to the £2 Xi Far fen, | 


ö "IF * * i * 5 9 3 


be two ger. Sh & Et, were <6 — Sy of 55 an iſſu | 
directed by the Maſter of the Rolls, to try, whether Norris was at | 
the time of his death indebted to More in any and what ſum upon 
the annuity ; upon which More was to be the plaintiff at law; nl 
woas directed to admit, that Norris was diſcharged under the h. 
WD ſolvent Ad; and the defendant was to be reſtrained from ſetting | 
up any defence for want, of regiſtration of the annuity, withoy © 
Prejudice. The verdict upon the trial of that iſe was in mes | 
== „iat Mare for de fl per ate 


e of queſtion. as te 0 right 0 that ſam. came.on al conſen | 

wa upon the Exception, and a petition. of ſeveral creditors upon the | 
'-__-, eſtate of Norris; praying judgment upon the Exceptions and a 
application of the aſſets. It appeared upon the affidavit, tha 
Mare had delivered the bon 

to Blake, an attorney, to act upon it as his attorney; and lie 
ee of that gave it to Collins, to be returned to More; and le 
went into Wales; and died; and the * and'v warrant ' were lol. 


nd and warrant to White, to deliver i 


auen bis 


Me. Gram, 2. Richards an 


a Aale of tbe Role=This © comes an in 3 an „ Way: 
but i in order to ſave the expence of filing 2 bill to eſtabliſh tis 


demand againſt the aſſets of Hugh Morris it was agreed to bring i 


on by petition; and hat every advantage, that could ariſe upon: 


bil, in order to remedy the defect of the non-regiſtration of tis 


Oo” ſhould avail the annuitant to eſtabliſh. his demand. 


la point of hy both were © pringipals in i bond; "which was 


5 2 common bond to ſecure an annuity granted . before the Annuity 
Act. The payments that were made upon it, and the other fatty 


1 delivery of the bond to White, to deliver to Blake, to act upon 


it as an ee 85 appear 85 che affidavit of More; and tbe | 


© whole 
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- * chat is to be given to Kn 0 f it bad en 


prorel upon 4 bill in the regular way by depoſitions. The jury 
upon the ial ofthe iſſue could ſay no more, than that the ſum of 
| 440]. wins due. No evidence was entered into as to what had 


deen recti ved. 


do with the money now ret 


15 5 289 * 


4 wis Ani Iitigated;/ whether,” wiphagog 8 a bill les: * e 
filed, (for I was ckearty of opinion, that without conſent it could 

| not be determined i in this fummary way). More was entitled to. file | 
| bill to eſtabliſh againft the affets this demand. It depends upon REY, 
the conſtru@ion of the Annuity 28." The firſt ſeQion | relates 7 
only to deeds, and inſtruments, Aan tall be executed after paſſing „ 
the 48, for ſecuring. an annulty ; and it r requires a "memorial = 

every ſuch deed, or aſſurance to be inrolled within twenty days 8 


| deed or aſſura nce ſhall be. 


alter execution, otherwiſe eyery ſuch h 
void. I was admitted, that if the r 


iſion of the ſubſequ 


| recling, that in caſe: the party ſhall neglect to comply with the 


ble neglect upon his part, and before he found it neceſſary, ot 
thought it convenient to bring any a 


his remedy is totally taken away. It was inſiſted. very” ſerongly, 


that a very rigorous eonſtruckion had been made upon this 4. „„ 
ſo far, that though it paſſed in the middle of a Seſſion, and it 8 


preſſed to take place from and after the paſſing of the AF, yet, he 
Court of: Sang s Bench ee aid devs: 8 „ that every act muſt 


Sepang 


00 l lu, . 17. 3. 4 . . 1 u 4 few Re: 14 
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They proved the bond and the penalty; and chat 5 | 
the condition was broken. Therefore that trial has nothing to. 


ally dae upon it from the affets of 
| Norrie now 1 tO be F Bere; . he being dead inſolvent. : 


clauſe had been the dame, the annyitant, however, bard, his caſo, 5 
could not bave been beard either at Law or in Equity. But the 
next clauſe. is of a very. different nature; relating to perſons 
already 3 in poſſeſion of ſuch ſecurities, already executed; and di- 


not that the bond, the aſſurance, hall be null and void, but that 
any proceeding i in an action brought before the regiſtration mall 5 
be void. Conſequently i it leaves the. bond in full force: fo that the - 
party, if he had commenced an ackion, and failed for want of 1 
ſuch requilites being performed, might « at any time have complied Dk 
with it; for there is no limitation of time. The queſtion then i, 
whether upon theſe two clauſes taken together, where a man had a 5 

| bond exiſting at the me the Ac paſſed, upon which he bad never 5 
commenced an aQion, and by an accident, or without any alp. e 


ion upon it, "it Has Seen , hh 


8 N ks | 15 
. i n % 1055 * ; 


een ee, 
= 1800. be evſumes to paſs from the firſt day of the Selon till the late 
3 e | 44 (a) cleared that difficulty, it was held, that the evidence of 
EE TR the actual time of execution muſt be rejected. But that is very 
5 « 

*. different from this; for the Court did not enter into the queſtion, 


bow far according to conſcience the party was entitled to relief. ; 
and i it appeared to the Court of Law, as if the bond was given 
ae the Act paſſed. 5 Thoſe caſes therefore Prove: 8 e 


"Fe" wa: contended | in W of this an that an 8 7 a 
. bin in Equity are very different; and a caſe. (b) was, cited, in which 
14 bin in i was. determined, that a bill f in Equity i is not a ſufficient claim 
3 * ſo ; as 'to avoid 4 fine. 1 do not mean to reſt much upon that 15 
; | 5 the, and the determination of. It, that. to avoid the effect or prevent 
© a Great law. the operation of a fine. at law. 2 bill in Equity would not be 
—_ ſufficient. . 2 certainly. would not at law. But the true quel. 

ton is, "what this clauſe meant; * whether to impoſe upon thoſe, 

hd had bonds, in their cuſtody, at the time the. Act paſſed 
5 obligation to perform requiſites, with which it was impoſſ- 
. ble they could comply. This clauſe does nothing more than 
require certain things to be done, before an action can be com- 
menced; ' which it is impoſſible for the party to do. It is no 
more chan the law required upon an action on a. ſpecialty. 
At the common law no man could bring an aQiqn -upon an 
| inftrument "without Profert till very "lately 54 For a great while 
Courts of Law would not aflift a man, who could not make Profert, 


Bot there "Was no doubt. the debt was not extinguiſhed ; and 


though, the party could, not comply. with the requiſtes to ſupport 
an aQion, there was. no doubt a bill in Equity would lie, calling 
5 upon the party either to admit the, bond, or to give bim an op- 
Z Po 5 * poxtunity off proving, the execution and the loſs; and a Court of 
=  - i quity always interfered. But of late Courts of Law have. from 
—_ >: the hardſhip. waived: that. rule, and permitted a man to declare 
I The Jr. | upon aloft bond. Lord Thurlow had a caſe 77 before him, in 
© famed by which it! was contended, that therefore i it Was unneceſſary to come 


= Courts of 1 12 
Lan, diſpenſing wich Profet in the caſe of aloft bond, does not ouſ the equicable jofiſdifion. = 


2x Searafe 33 Gs. 3. 6. 13. 3 the'Cleck of the Parliament hall indorſe on 
_ Every, 48, which ſhall paſs after the 8th of April 1793» the day, month, and year, when 
the ſame ſhall have paſſed, and mall have received the royal aſſent, and ſuch indorſemenc 
mall be taken t be a part of ſuch , and to be the date of it's cqmmorcement, where 
u0 other commencement ſhall be therein provided, | e, Þ 
57 0) Glamaalelith v. Leman, 2 Black. 993. | N 
"toe Read v. Broakman, 3 Term Rep. B. R. 151. See Mr. "WELL $ 8 on the 
| conſequences of the joriſdiction, which the Courts of Law have 3 in this lellance, 
—_— ee the 3 eee by Courts of Equity to PR abuſe. We 5 


This clauſe in the AQ « Parliament has {Arn more- FE tin to he ; 55 4 
take away the right to bring an action without performing the Fe” 
requiſites impoſed by the 4&; and if it had been brought, pro- , 
ceedings would be ſtaid. This annuitant could bring No action. | 
Then conſidering it, as if a bill had been filed, he has done exactly 
what a party unable to make Prefert of a bond at law might 8 
done. It appears to me, that if the caſe warrants ſuch a bill i in 
reſpe& of the accigent, by which the bond is not ebene, 
it is not affected by the Ad; 3 and the. legiſlature. never intended % 
Then, has his conduct been ſuch ; As * 

vents him from availing himſelf of this remedy? It is {aid, he i is 
guilty of culpable neglect. Was it neceſſary for bim to bing an 
action? No great fruit could be expected from it; both parties 
becoming infolyent. . Then was it neceſſary for him to look after 


| take away that remedy. 


—_ in a lüch 4 82580 : but Lord bee 440 * as 5 to. 
1 that there was ſuch a mode of declaring at law without 
Profert (and certainly many able lawyers have doubted the pro- 
priety of it): but he held, that it would not * * the p_ | 
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the bond, before he had oecaſion to bring an action? No: it was 
time enough for him to look after it then. He muſt ſuppoſe, it 


would be forthcoming, where he had placed it. He had no be- 
calion, was under no neceſſity certainly, to bring an action. Per- 
haps no fruit could have been derived from it. 


He ſwears, When 


he had occaſion to bring the action, he was ſurpriſed to find, that 


the bond was loſt; The concluſion therefore 1 18, that this annui- 
tant under theſe eireumſtances, the debt not being annihilated by 
this clauſe of the Add, as in the other caſe, the reſtraint being . 
| 4tp bringing an action, which only puts him in the ſituation he 
| would haye been in upon a loſt bond, before the Courts of Law 


would have permitted a plaintiff to declare et Fr, has a 
* to 5 e a ON : 
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-W aten 1 Ws is, 1 the debt is to he 1 N 


douby, as ſoon as ever the firſt payment was withheld, the bond 
was forfeited-; and at law the obligee might have recovered zug 
ment for 4.400: but no execution could have iſſued upon that un- 
queſtionably, but only totes quoties for every, 100. The real debt 


in Equity is only theſe ſeveral ſums of 10. He goes on a con- 
| cy time. The material point is, Ny was "us for the an- 
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"ke alk of a Wes was a rene upon llt thi claim: 
| Hippoling the inſtrument, - A promĩſory note, was not to be found, 


1 Ne lter ia and never had any ſtamp. A Court of Equity Would not put the 


= N void at law. „„ 


by. ** $0. a new ij calls, agent an to be cxecuted, without a bin. 


: Feb. 13. 17. 15 | 
An infant 


an eſtate in 


r gagee or rruſtee within the intent t and e rh the AG of Qu 2 


pause, c. 19. 


Equity upon 


3 | a promilory party, coming in aid of the law, 1 in a. bettef lituation. If the | 


note void-at 


. e eee defendant ſays, he never gave any promiſory note upon a ſtamp, 


of Ps the anſwer is, why. then ,Þrove: it? * amen urſelf 1 is ab- 


. 8 A” as to . mould 55 conſidered 5 amount 
"i the. debt, it was compromiſed. Tt was declared upon the Ex. | 


5 | 5 ception, that More was entitled to be conſidered a creditor upon 


the eſtate of Norris; ; and by conſent it was ordered, that be 
- ould be admitted a creditor for 222 t; ; and that he ſhould 125 


I 5 5 5 the colts of the iſſue. 
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" Colts 1 were + Halla ; the Cure obſerving 3 in — — to the ap- 
plication: for More, that it would be no Equity to cure the defet 
at the expence of the eſtate of a Parey, who did not occaſion it, I 
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N er was 1 on petition, referring It to the Maſter v | 
. examine, how the eſtate mentioned i in the petition was veſtel 
ir Richard Sumner; and whether he was an infant and a mor- 


truſtee order- 
ed to convey 
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petition un- 


= „ 7 70 ̃ The Maſter 1 bis Ta Foy the 25th of Nevienber 170% 


For an infant fined: that a ſtate of facts had been laid before him, verified by 1 


ruſt 
8 . affidavits ; whereby it appeared, that by indentures of leaſe and 


the perſons, 


© | ablolately releaſe, dated the 15th and 16th of September 1777, reciting, that, 
ans 5 Samuel T ouch and Herbert Harris for the benefit of themſelves and 
 appoinc; bat their partner Joſeph Alden on the 16th of December lt bal | 


not to con- 
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money (ſpecified) upon their ſeveral bonds; and that it was . 
that they ſhould releaſe and convey the plantation. and lands after- 

mentioned 2s a farther ſecurity; and that the making a ſeparate 

mortgage to each obligee would be attended with great expehce; 

' and therefore it had been agreed, that the ſaid plantation ſhould be 


granted and conveyed to Richar Sumner and Charles Newman, in . 


truſt for the ſaid obligees according to the amount of their ſaid 
ſeveral debts 3: it was witneſſed, that in conſideration of the ſaid; 


ſeveral ſums: the! ſaid: Samuel Touch, Ac, did grant, bargain, ſell, 
alien, remiſe, and releaſe, to Sumner: and Newman, their | heirs, 


executors and adminiſtrators, the plantation and premiſes i in Banga! 
held under a Nutlub or grant of the Eaft India Company, and all 
the buildings and appurtenances, to hold to them, their beits, 


executors, adminiſtrators, and aſſigns, for ever, upon truſt never- 5 


theleſs for the ſole uſe-s and benefit « 'of fthe {aid Ns with's a 
worry 85 8 wks 2 5 1 
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The: north Sade forfeited 1 _ "way not N wild.” 1 
1782 Newman was loſt in the Grofvenor Eaft India ſhip. In Fuly 


1798 Sumner __ e an * ſon under the: mw of three. 
years. EE” . 5 | 
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The Maſter lated, chat a a 8 „ e b N 
could not aſcertain, whether the ſaid Pattab or grant was of the. 


nature of a real eſtate or a chattel intereſt.; the circumſtance how- 
ever of the mortgage being by leaſe and releaſe had inclined him 
to preſume, that the ſaid Pattah or grant was a conveyance of real 
eſtate; and therefore he was of opinion, that under all the circum- 


ſtances it would be proper for the infant to join with the per- 
 fonal repreſentative of Richard Sumner, the father, in the con- 
veyance of the e promiles tc to a new ene, as 1 5 
as] an; . oy . | 
| -& 8 was 8888 3 all ch wearing 1 ind FN 
repreſentatives of thoſe deceaſed; praying, that the Report may be 
confirmed; and that the infant may be directed to convey unto one 
or more truſtee or truſtees, to be appointed by the petitioners, 


upon the. truſts of the laid. indenture of reſea(s, of ane * of 
September 1777. 
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Mo 1 Abe Maſter of che Rolls having 6 ome doubrs as to oe hui | 
1 * the PR n over. my 


4 - Mafer- P the Roll. Nik RED | Lurtidhed, bs Me, Dad 
3 gr With two or three caſes, in Which an infant truſtee of eſtates in the 
3 | . colonies has been ordered to convey under the Sratute of Queen 
. Anne.” Lord 'Thurlow doubted upon it; j a8 I do. The Add i; 
general; and does not confine "it, "Therefore; and upon the aw 
thority of prior-caſes, his Lordſhip did make the order: though it | 
deems very extraordinary, that 1 W CO an 1 8 8 in * 
1 ap convey: 5 what eee VVV 
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The FI 0 hich 1 He 55 Walced, are e Er vr 
| Ain (a); in which the infant was ordered to convey: Ex parte 
=—_ Fenelito (b); in which the Report upon the reference direQed 
X by Sir Thomas Sewell was confirmed by Lord Thurlow; aAd 
Fo ' rx parte Oſborn (c); in which upon a ſimilar application, that an 
infant might convey an eſtate in Barbadoes, Lord Thurlow en- 
 tertained doubts, probably not recollecting the former caſes, and 
ent for the Aer; and upon the authority of the former caſes, and 
Ws Sally the ys gener, he ordered the infant to 8 8 * 


2 | "Another! difficulty I W is, to es ths conveyance is to be 
_ made. There never yet was an inſtance of deſiring the Court to 

1 5 appoint- a truſtee, that an infant truſtee might convey to him upon 
8 1 to be e er not 9 05 is a Nw: 50a 
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= {cf ah 1 to Wea 1 to 5 Furifdigtion th 

= :. Statute of Frauds (e) has been determined to apply to Calli. 
 _ __ Withreſpetto the mode of conveyance, 805 Petition * that | 
7 his eee was IN leaſe nad: releaſe. 175 Ng. 


Wich 1 9 to i laſt objeion, 15 er: 5 the petition u 
1 only, that the infant ſhall convey, as the creditors hall appoint. 
The: object of the Legiſlature Was to remove the inconvenience, 
where the legal eſtate had got to an infant. This conveyance for 
tthe benefit of creditors has by the death of the I: * 80 


1 3 Loa Bathurf Fra 15 8 177. | 5 83 52 f 

© (5) Before Sir Thomas Sexvell the 25 9 9 and before Lord e ben 4 
Tr of November 1781, 

(e) Before Lord Thurlow the oth of May 1783. „ LE 
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is the abſolute right. An infant truſtee is never ordered to con- 

vey to another truſtee upon truſts to be executed. That muſt be by ; 

a bill; praying to have. a new truſtee, appointed, and a convey- — 

ance. Lou never can do it upon «gf ex parte petition. am. 4 

| theſe petitioners the perſons abſolutely entitled to the money! KF. - "0 
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— 4 en . very 8 . hh. ſeveral al- The rule of 
terations and interlineations. The paſſages in the following conftroction 


| of wills is, 

| delineation. of it incloſed in a parentheſis were interlined, and e 

| thoſe between, brackets were drawn through, with a pen, in the wary ae 1 
colle 8 

original will. The ae in Wan e a Rand, as WOT or any one 


| ticular. 
| Pe in the original. „„ parti 
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ltating with that may berjefies, if plaisly appearing to have been ate by Wilks: : not e | 
and if two paris of the will ate totally irreconcileable, the latter overrules the former, 


ene N 40 one executor out of a 3g to bis een, in reſ 1 of a eee 
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I U 88 to 1 — 80 ot bis 1 Mary +) Kiughath e 2 
Sims one [thouſand] (hundred) pounds 3 fer cent. Conſoll.. 4 
dated Bank Annuities for their own uſe and benefit. Then „ 0 A 
png: that, his brother was bound to inveſt 1000 l. 15 - 
3 fer cent. Conſolidated Bank Annuities at three months Bt 
akker his deceaſe, he directed, that the ſame ſhould be for 
a the equal benefit of his ſaid daughters Mary and Ekzabeth _ 5 | 
Sims, and mould be transferred and paid to then according- 3 
ly, with all the iatereſt and dividends, due thereon. | Then I: I 


| ol. V. 8 1 "reciting 


Cats in Chancery. 


3 \ reciting, a debt of 600“. from the teſtator's niece ade 
. _ 12 5 Sime he gave bis ſaid daughters Mary and Elizabeth Sims 
db intereſt, that ſhould accrue and become Payable f 
3 Dovonrr. IH "yy 
WEEDS = 5 . to time Aer his deceaſe 8 we ad e The 


. 8 20 „And 1 my ee Sm 5 Sn. is in- 


Z OT IE, .« Fe to me in three hundred. pounds upon his bond 
J and in the further ſum of three hundred pounds on be 
e 05 "ſecurity of the leaſe of his own. dwelling-houſe i in Pug. | 
e *, ding-Lane, London, (which ſums making together {fx | 
5 * hundred pounds] I give equally to my daughters M. 
—_ . and Elizabeth) and in two hundred pounds upon hs 
= ES . 1 5 « note or notes of hand making together eight hundred 
3 2 5 fore "I 5 | pounds [now- Ido hereby releaſe and- diſcharge the faid 
W „ Fames Renat Sims of and from the three hundred pounds 
. Stands good 4. ſequred+by the leaſe of his houſe as aforeſaid, and do 
dr Sims. | 
> 4 order and wet that he may not be called upon by my 
.... .% executors for payment of the (eight) remaining five] hun- 
4 dred pounds before the expiration of three years next 
after my deceaſe, unleſs he ſhould chooſe to pay the ſame 
24 before, ſo that the intereſt thereof in the mean time be 
1 . n 40 regularly paid; and it is my will, that the intereſt of the 
b : 1 7's. "0:4 « ſaid [five] (eight) hundred pounds ſhall be paid by my 
ee „ executors as the ſame is received unto my ſaid daughter * 
| ape. e N 4. Mary and Elizabeth [and fon Edward) Sims and that the | 
| e fſaid principal ſum of [five] (eight) when paid off and dil. 
e 40 charged ſhall be for the benefit of my daughters Mary 
. © 6 and Elizabeth and ſon Edward Sim. And 1 do hereby 
. iN 40 Dr and N the: ſame . between them. 3 
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—_ 3 The e gave his real eſtate to ts "TY Eluat 
= | Sims and tis heirs and aſſigns; : and he gave to his ſaid 

©: GiB" a leaſehold meſſuage, to hold to them equally, 
A Ds 8 1 _ while unmarried, and in caſe of the marriage of either to | 
BF 3 80 to the other, and in caſe of the marriage of both to go 
3 go 5 15 to his ſon [Edward Sims (unleſs it ſhould be their deſire to 
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- ſuage in Church Row Fenchurch Street, wherein he reſided, MY 
_ his plate, ſhall be continued and kept for the uſe of 

bis fald fon. Edward. and daughters Mary and Elizabeth, 
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either of them ſhould marty,. the property of the faid goods 
and; effects ſhall belong to the others or other of them, that 
hall ak remain ſingle and unmarried, for. his or her own uſe . 
and benefit, and he gave and bequeathed his plate to his * 
= or eg gol 5 N 15 Eirwabeth N 4 
— between them. | 5 5 e CO ro Bonar”. 


F 
2 # 
. 1 
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The elites among: . . gave 0 bequeathed 
unto. Peregrine. Sims the ſum of zool. in manner herein- _ 
after mentioned: that is to ſay, he deſired, chat the faid * 


| ol may be laid out and inveſted upon and in the name 1 


"while they live together and continue ſingle; and if any or ” 5 . 1 1 


of his fon. Edward Sims in 3 per cent. Confolidated Bank 1 


Annuities, or. any other fund, that his executors may think 5 


fa or otherwiſe diſpoſe of to the beſt advantage, in truſt 1 el 


to pay and apply the intereſt and dividends thereof for the 5 
maintenance and education of Peregrine Sims during his 


minority, and to transfer and pay the principal and the 


ſecurities to him at twenty- one; but 1 in caſe of his deceaſe 
under gy: on — ae N . faid IS unto Eatoard # 
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-The rſt of the will,” in W ch allo appeared alrorations 4 in- 8 ; 
terlineations, contained nothing material. All the legacies were 


| inferted in figures in the margin; and at the bottom of each ſleet 
it was noticed, that the alterations were made by the teſtator. 


Edward Sims, the teſtator* g ſon, was I made reſiduary legatee; and ; 


| he, Blizard and Doughty, were appointed executors. F 


| Sims died inſolvent ; and his ſiſters took out adminiſtration to him. f 
Blizard never acted. One ſum of 300“, due to the teſtator by 


James Renat Sims had been recovered in an action, brought i in the 1275 


| names of all the. executors, with 1440. 155. intereſt ; and upon iN 

| the 20th of February 1795 Doughty paid Mary Sims 1 ool. as ber 1 
| third, and to Elizabeth Sims the like ſum, as her third, and the 8 5 
like * to Edward Sims, as his third. Doughty alſo. divided 55 ü 

and a, 15 ſum of . 1 2 5. . between "Mary A 
. 5 oc i 
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Coates it cha neery, 


„ Easbesb Syn and they agreed to accept 4500. 

ens * gr pt 45 — 
"Sims 
ET DovGcurr. 

+ the other Tay Feept that to ob es Sine were el. 


ſtalments, in Kriefaction of what remained due from Famer Rey 
Q 


” ms ; and that ſum was accordingly received by Doughty, Al 


be vill” was filed by Mare Sims ay "Elinaber [i 10 


: its Sims, with her huſband ; the plaintiffs claiming the capital of the 
„ money received by the defendant on account of the debt due fon 


JA Renat Sime, equally between chem. 3 
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"The FD 0 yok 'by HC, ſtated, * he 1 . 


| Sims | in his life received ſufficient to anſwer the legacy to Peregrin g 


Sims ; and inveſted 2214, 26 6d. in the ſum of 350/. 3 ber cent 


Conſolidated Bank Annuities; z which he afterwards ſold, and ap- 


plied to his own uſe. He ſubmitted, that one-third of the ſum of 
. 450l., received by him in ſatisfaction of the remainder of the debt | 
from James Renat Sims, ought to be taken as. the perſonal eſtate o 

Edward Sims, and ſhould be retained by, the defendant i in ſatif- 
— faltion of the legacy to Peregrine Sims ; and under the circum» | 
| ances, and eſpecially | as it appears. by. the bill, that the 100 J pad 
by the defendant to Edward Sims, as bis ſhare of the zoo / Te- 
ceived from James Renat Sims for the principal upon his hand, 


Was afterwards paid by Eduard Sims to the plaintiffs, the farther 


ſum of 1000. ſhould be retained by the defendant out of the ſad 
Bel, in lieu of the 1001. ſo paid by the defendant to Egwarl 
Sims, in farther fatisfaQtion of the legacy due to Peregine Sims, | 

"Un anſwer. to. o charges i in 9 70 bil the . el that be 
| does not recollect, that, when he paid the 100 J. to Edward Sim, 
he ſaid, it did not belong to him, or, that, whatever the will 


| might be he knew, it was his father's intention to give the 600. 


to his ſiſters; and he would not take it from them; Cc. The | 
. defendant admitted, * Edward wy as th the ſaid 100/. to the 
N 3 8 5 OT 
The $i I had iced * time for i . was 0 
3 Mr. Richards rs the Plain ifs and Mr. oe for 1 the a er 3 


Maſter of the Rolle The way, upon 1 e this Feit ariſes, g | 
1 incomprehenſible, and perfectly inconſiſtent with itle 
1 he N is only, which- of il the teltatar's meanings it is 0 
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F du to ado The rule with ©" to 1 5 this fort | is, i 
75 general view of the will I can collect the general intention, 
2 one particular object, and there are expreſſions in the will 


Devenrr. 
in ſome degree militating with i it, if 1 plainly. ſee, thoſe expreſſions {0 3%6-1 4 Ol 


are inſerted hy miſtake, I may reject them. But 1 cannot reject - 
any words, unleſs: it is perfeQly- clear, they. were inſerted by mil 


take; and if two parts of the will are totally irreconcileable, | know Fs 


of no rule but by taking the ſubſequent words as an indication of : 4 5 


ſubſequent intention. The * 1s in a dilemma ; J and es cannot tat „ 
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fo this ; will are % thir os perfedty. 3 4 rd, the 1 
hs gives 600 part 0 a. ſum of $00/. abſolutely | to his 5 
daughters Mary and Elizabeth ; and. afterwards he gives the i Þ | 
tereſt of the 600}, to his faid. two daughters, and, according t to 
the conſtruction of their council, the principal Weile : but u. 
fortunately. the words ſon Edward Sims. have crept in. : "It was 
contended, that was by miſtake. _ I cannot ſay that; no more, 

' than that the other words, expreſſing an 4 intereſt | in x the 
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eee 4 that * plaintiff Ine entitled” to the mack 
of the 800, due from James Renat Sims, for three years from 
the teſtator's death; and that at the expiration of that period the 
principal became diviſible among the plaintiffs and the teſtator” s, * 
ſon Edward See « or his Pn ee „„ 9 VI» 
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This decree, which Was pronounced 5 "Ra che Feb. u 
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counſel being defeQve i in not meeting the whole caſe, an applica- 1 5 
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aul pointed and conveyed the manor of Mancheſter : and ſeveral other 
© if legal, orto eſtates in the counties of L. 


© (particular cafe bad bee contemplated. 4) tment. by a charge eve pt 


1 particelar event of four or more wis not extended by implication from 
of the deed 2 for the caſe of no appointment. 5 1 eding to be origind 
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885. 5 uon Us Wi of 3001, due to the reſtktor 1 Fan | 
 Renat Sims, down to the payment of the ſaid 3001. do dhe de. | 
Pn... 5 fendant; and that the defendant fall pay the ſum of 1300, e 
| money received: by him for intereſt upon the ſaid 300 U, to dhe 


"ITY 7 


_ - plaintiffs, "An account was directed of intereſt upon the money 


3 7 15 . received by the defendant from Fames Renat Sims on accounts 


5 FT money due to the teſtator; and the maſter was directed to dl. 
tinguiſh the intereſt payable by the defendant on acoount of te 
8 300 l. from the intereſt payable by Ries on account: of the (is 
A gol, the intereſt of the ſaid principal ſum; and it was ordered 
that the defendant ſhall pay what hall be due for ſuch lat 
ETS mentioned intereſt to the' plaintiffs ; "and; by conſent, that the de. 
£2 Fendant 1 retain his cots, and pay the 'plaintifs their coſts; and 
I was declared, that, after deducting what ſhalt be due for ſuch in 


F = 85 tereſt and coſts, the refidue-of the momey remaining in the hand 


Ns of the defendant, with the intereſt before directed to be computed, 
5 is deviſible in the following manner: one-third” to the plaintif 
Mary. Sim: one-third to the plaintiffs Jilin and Laa 
Famer in the right of the latter; and the retaining third to the | 
ſaid. plaintiffs as adminiftratrixes of Eau Sime deceaſed; and! 
was ordered, that the defendants ſhall pay two-thirds to the pla 
0 riffs reſpeQively:: but it was declared, that the ſhare of Fdwurl 
Sims ought to be retained by the defendant to anſwer, ſo fin 
dhe fame will extend, the legacy of 3000. to 1 _ 
* \ ceived by: Edvard Sims, and a berted to — on uſe. 


i ab 055 N 


1 2 5 3 * 4 1 5 Way , * 5 * 05 th va : 7 
** 25 y p SS: % Fong nn Mo 5 ES . ? «#3 J 1 * 
* 


Be N . 1 * 


x 8 7 $-- * 1 8 
3 e ob et ale; 8 ay 2 ö . 0 > : 1 A: 
1 : . b « . » N Ms 2 8 „ nee ee d eee xe ond — — 
> — — — — —— _ — = _ Coe — „ — Fs | — — p 
* 3 1 g 
4Y pe 3 3 >; a a ; £22 | iT F | P 1 bo ; - - 7 55 * h , * 9 13 #44 * wo So. " ? 1 8 * 
8 1 5 5 1 ee 
5 , * 1 4 6 : 
j 1 A E yp 5 
1 1 S *F : 
Rolls, 3 i SLE . „ SLE „ 
8 
Feb. 18. „ 


1 5 61 A FE, N 3 . 335 104 zit a 
e ec May 1782, Sir Jobn Parker Myſtey and his ſon Ofwald Ms Moſt * 
without ad. under a power given them by the will of Sir Ofwald Moſley wy * 


ovifions, - 


ancaſhire and Stafford to truſtees, ther 


what the OT Kd | e 3 
_— have” heirs, Ic, upon tun a8 to T8 eee eſtates, except the 
en, a | 


1 


Under a power for railing portions dings children,. an Hrg. erde in a fobſequen put 


Arrangement of arges as to-priotity. A power when executed takes 


| a ney... 0 249. 3 
ade * «hs, i Rollin a: Xo premiſes 1 in 7 ubury, filet - che A 
10 ah nnity 400 U. tg Qfwald Moſtey,. to the ule. of Sir. Jobn * ; I 
Parker Malen for life, it: Qſuuald Mylley..hould ſo long continue wor 5 7 
unmarried; remander to truſſees to preſerxe gontingent remain- ien i 
ders: but if Ofreald Moſley ſhould marry in the life of his father, „„ "MF 
JCͤö˙ͤ ß to. preſerve 
| contingent: remainders z and after his deceaſe, in caſe he ſhould, 3 
marry ins the life of his father, and his father ſhould ſarvive bim, e 9 
to truſtees. tO) preſerve contingent remainders; % and, as to the = 
redory of Rolleſton and the other particulars. excepted, to Sir 
Jobn Parler Moſley. for life; remainder ta. truſtees to preſerve 
contingent remainders; and as to the Lancaſhire eſtates, except - 
premiſes limited. in jointure, to truſtees for 500 Jears; and, ſub» - 
jelt thereto. and to the proviſo. after. mentioned, to, the uſe of Sir 
. to, truſtees to preſerve cor 
riogent\remainders;, and after. bis-deceaſe, as to the premiſes ap- * 
pointed io, Dame Ehnghos Myſtey for, life, for her j jointure, to. the — = 
uſe | 4 th for life; and as to thoſe premiſes = 2 
th decals of the rte of them, and as to all the other Lanca- | 
| after. the deceaſe of Sir Fobn, Parker Moſley, ſubje& to 
the t um of, 500. years; and likewiſe the rectory and advowſon of 
Rolleflon- and. premiſes in, Tutbury after his deceaſe, to truſtees for 
1000 years ; and. a8 to all both Lancaſhire and Staffordſhire eſtates, 
| ſubjeQ-t0-the-faid -uſes, to Q/twald.: Moſley, for life; remainder to 
truſtees} to preſerye contingent remainders; remainder to his firſt 
and other ſons itr tall male: with fimilar limitations in ſtrict fettle- | 
ment io John Paploe Agen, the ſecond. ſon of Sir Jobi Parker 
Moſley, for life, and to his firſt and other bons, to. Nicholas, Aſhton 
Moſley, the third ſon, and his ſons ſucceſſively ; 3 remainder to: all and 
every other ſons of Sir Jahn Parker, Maſſey in tail general; remai E | 
| ber to dfüfken for 2000 Tears; reminder to Ae e in kee. 
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S Den ruſt of the teln of. s 007 years) was declared te be to ai by _ 155 - 
fale or mortgage 12,0007., and to pay the ſame to Sir oat W 2 
Moy, « or: Þ ag +: 1 8 2 5 5 thould APIs 


, ONE Ke - 
1 5 & . = N 
1 WA x N e 4 wot Boe #2 ? 3 4 4 
N #5 : . is $6418, f bo 


er M wi n "bis life, 11 he ſhould: To direct, 5 
'fale or mortgage to raiſe portions for all and every his child or 
children! by bis ſaid" wife (except an eldeſt ſon) not * 
4000l, for any one child, and not exceeding e in the 
N EIS a ä aa 225 — tt be 


„ — 
3 4 * 
44 hc? : ; 7 . 
* : * * 
s - 
7 « l 
: 8 
. SP 
A . 4 & 
KS . 


MostEr 
os 


* ters of Sir * Parker * not e 1 


: 
— R 
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The wii 75 the term of 2000 years was, in ar Hove of tha 


ſons of Sit John Parker Myſley mould have iffue mile, or i wn | 


iſſue ſhould die under twenty-one, to raiſe portions for the day 


- The ang Sec 1 gen to On Mr ey . "ORs or 


85 will either before or aſter marriage, (but without prejudice to the 
life eſtate of Sir Jobn Parker Moſley in the rectory and adrowſn 
bᷓ l Rolleſlon and premiſes in Tutbury,) to appoint all or any par of 
the ſaid ſaid manor, rectory and premiſes, in Staffordſhire, not 

| exceeding 1,000 7. per annum, upon any woman he might mary, 
for a jointure. Another power was given to bim to charge the | 
: Stoffordſbire eftates with' 20,000 J. for the'portions of his younger | 
children; and alſo to charge all or any part 'of the ſame premiſe, | 


(but ſubject and without prejudice to the life” eſtate of Sir © 


g To obn Parker Mo 22 in tlie rectory and advowſon of 'Rellefon 
and premiſes in 'Tutbury,. as; aforeſaid) with" any yearly ſum t 
ſums of money for the maintenance and education of ſuch children 

_ or child {except an eldeſt or only fon), not exceeding the intereſt | 
: of fuch portions, at 5. fer cent. per annum; ſuch portions and 


maintenance to be raiſed by ſuck! ways! And means, and to be paid } 
at ſuch times, and in ſuch manner, 28 ' Oftwald "Moſley ſhould © 


appoint by the ſame or any other deeds or deed, or his will, a 
85 aforeſaid. | Another power Was Siren to Ofevald Moſley after the 


of deceaſe of Sir Fobn Parker Mo „but ſubject to the ſaid terms ot 
Foo and 1000 years, to charge all the ſaid eftates with 12,0001, | 
; by mortgage, with intereſt, for : any purpoſe; covenanting to keep 


5 Yown the intereft for his life. Another power was given to OM 
Wo foley and the ſeveral other tenants for life, when in poſſeſſion, | 
ts to jointure upon the Lancaſhire eſtates, to charge portions for 

younger children, not exceeding 1, Foo, and to leaſe. The deed | 
4̃klſo contained a power of revocation to Sir * Parker Mel 
rubs I and ald M oe, and to the former, urviving. 


n 


15 


'By indentures p- leafs _ 2 ps og: the Wy a Fr df | 


. Re May 1783. reciting the ſettlement. of. 1782, and the power {0 
5  Ofmald Maſſey to charge the Staffordſhire eſtates with 20,000 / for 
dtte portion or portions of all or any of the children or child, which 
be might have (except an eldeſt or only ſon), and the powers © > 
| 1. leaſing and revocation; aud that che 20000 J. provided for the 


8 children of * ts ton be too ber OT 
upol 


IS 
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Caſes in : ehancery. | 


_- . Sifrdire Me a in caſe he ſhould ks 5 join- 5 18 
ture to the Tull amount of 10005 the 20,000 J. could not be 'M pong 
raiſed during the lite of his wife; it was therefore agreed, that the . 


ſaid fum ſhould: alſo be a charge upon the Lancaſhire eſtates, with- "PR 
out prejudice to the life-eftate of Dame "Elizabeth Moſley; and für- N 
| ther reciting, that the power of leafing was not ſufficiently extenſive, 
| and that the truſtees reſided at an inconvenient diſtance, Sir Jobn 5 
Parker Mey and Ofwald Mo ley revoked the uſes, ſubject to ſuch 8 

| mortgages, leaſes, c, as had been made, and to the jointure of 
Dame Elizabeth Moſley; and the eſtates were conveyed to new 
iruſtees and their heirs to che ſame uſes, except as aforeſaid, and 


| alſo ſubject to the powers and proviſo after mentioned; wih KK 1 


power or proviſo, that it might be lawful for Ofwald Mo ey by 
deed or will, ſubject to the life-eſtate of Sir Jobn Parker Moſley and 
Dame Elzabeth Moſley s Jointure, to charge the Lancaſhire, eſtate 
| with any ſum, not exceeding 20,0001., for or in part of the ſaid 
| fum of 20,0007. made chargeable by ſaid recited indenture of re- 


| leaſe upon the Staffordſhire eſtate for the portion or portions oral 


or any of the children or child of Ofwald Moſley (except an eldeſt 

| ar only ſon), and to charge all or any of the premiſes in Lancaſbire 

| {but ſubje& as aforeſaid) with any yearly ſum or ſums for mainte- 

nance and education of ſuch children (fave an eldeſt or only ſon). 
not exceeding the intereſt at 5 per cent.; to be raiſed: and paid at 

| fuch time (after- the death of Sir Fohbn Parker N. ofley) and in ſuch 


E Mz ley hould dire , by the dame or any other 
| * or will, 


1 was declared, chat no part of the ſaid 1 ſhould be 1 
| or the intereſt thereof commence, until after the deceaſe of Sir 


Joby Parker Moſley; with a. Proviſo, that. nothing contained in 1 W 


the ſaid indenture ſhould prej judice or affect the power given o 

Ofwald M ey by the ſaid indenture of charging the Staffordſhire. 

| eſtates with the ſum of 20,000/.. or any part thereof, or with te 
intereſt thereof, as he ſhould think proper, provided, that the ſum 5 

or ſums ſo to be charged upon both eſtates ſhould not together N 


| ceed 20,0001.; nor prejudice the power ot Ofwald . Moſley. to charge, i 1 1 4 


| When in polleſſion of the 33 eſtate, 1 L000 upon the fame 
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4 8 N vowſon of Rollefton and premiſes of Tutbury), Sir Jobn Parker 


- . | 115 truſtees to preſerve contingent remainders ; with remainders to his 


= Triage, in caſe there ſhould be four or more children of the ſaid ma. 
=.  riageother than an eldeſt or only ſon, in manner after mentioned, | 


—_.. - Premiſes as were limited to her for life ; and it was farther 1. 


= WE for the iſſue 2 the aid ian N in e 9285 ſhould be 
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- Cales: in Chancery, | 1 
ee. 0 By 1 of leaſe and releaſe, dated the Zoth and 5 Ut of | 


2 * 
WP * 
; 
4 8 


1 1 * Fs 1784, previous. to the marriage of Ofeeald N 9 wi 


Us" 


Elizabeth Tonman, revoking the uſes of the indeatures of | 


9 
And 1783 as to the Staffordſhire eſtate. (except the rectory 85 


and ad. 
= . : Moſley and O ald Mo ofley conveyed the Staffora/bire eſtate, exce 


2 f 5 dhe faid premiſes before: excepted, to the ule of Ofwald N. ofey for 


— 6 


\ life; remainder to truſtees: to preſerve. contingent remainden; | 

remainder to. Elizabeth Tonman for life in lieu of dower; re. 
5 mainder to truſtees to preſerye. contingent remainders; remainder | 
| to the uſe of their firſt and other ſons in tail male; remainder v 


= ' the firſt and other ſons. of Ofwald Moſley by any other wife in til 


755 male; remainder to Sir John . Parker Moſley for life; remainder tg | 


| ſecond and third ſons for life, and to their ſons reſpeQively 11 
5 re in . ba, ng to all the. other oo of Sir 1 
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It was farther witneſſed, chat for tlie eonſiderations therein afer 
mentioned, aud for making a proviſion for the iſſue of the ſaid man- 


_ Ofeald Moſley by virtue and in purſuance of the power given and 

_ veſted in him by the ſaid indenture of releaſe, dated the 23d of Ds | 
1 : cember 1783, and of all other powers enabling him chereto, did chage 
— ll and ſingular the manor of Manchefter and the aid eſtates in the | 
cgunty of Lancaſter. with the payment of the ſum of 10,000/. in 


= - caſe the aid marriage ſhould take effe& and there ſhould be four 
or more children of the ſaid marriage but not otherwiſe other than 


2 beſides an eldeſt or only ſon; the fame ſum of 10,000/, obe 
. paid and payable to ſuch four or more children except an eldeſt ot 
DN only ſon at the times and in the manner after-mentioned ſubjec to 

the life eſtate of Sir Fobn Parker Moſley in the premiſes; and alſo 
ſubject to the life eſtate of Dame Elizabeth Mo ofley in ſuch of the 


_.._ nelſed, that in farther purſuance and ee of the ſaid pro- 1 
1 poſal and agreement, and for more effeually making a proviſion 
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| rat or more * of the ald marriage other chan ar bellen 8 a” 
zn eldeſt or only” ſon Ofwald' Moſley by virtue and i in purſuance of _ 1] 
5 power \ veſted in him by the faid ſeveral indentures of releaſe . "Uo! . 
and of all other powers enabling him thereto did grant 'and releaſe = . 
unto the ſaid truſtees the manor of Mancheſter and the eſtates in the pr 
county of Lancaſter, to bold the fame for 3000 years, without pe- 

judice do the life eſtates of Sir Fohn Parker Moſley and Dame Eliza- 

3-1þ Moſley upon the truſts after mentioned: that is to ſay, in caſe 0 

| there ſhould happen to be four or more childen of the ſaid Of weld We 


Moſkey and Elizabeth Tonman 'other than an eldeſt or only ſon, in 


| writing or writings, to be executed and atteſted 6x therein men- 8 5 
| tioned, by mortgage of the premiſes corppriſed } in the faid term or fy 
by the rents and profits thereof raiſe any ſum or ſums: of money = 
| for the portion or portions of all and every or any of ſuch four 1 
more children of the faid Ofald Moſley and Elizabeth 7 onman oy 


| other than and except an eldeſt or only ſon, not exceeding i in the 5, 


whole 10,000 l. before charged by the faid Ofwald Moſley upon the Fre) ; 7 6 
4aid lordſhip or manor of Mancheſter, and a maintenance for ſuch 


not exceeding the intereſt for ſuch portion or portions after the . 
rate of 5 per cent, per annum; and in caſe the ſaid Ofwald Mo ofley. Ly 

| ſhall depart this life without direQing or appointing portions to be 
raiſed for ſuch of bis four or more children by the faid Elizabeth 7 

[his intended wife except an eldeſt or only ſon to the amount of 1 
10,0001. in the manner herein before mentioned, then! in truſt, 

that the truſtees or the ſurvivor of them or the executors ad 
miniſtrators of ſuch ſurvivor ſhall after the deceaſe of Ofwald _ 
| Moſley. by all or any of the ways and means aforeſaid levy and „ 


ſum and ſums as the ſaid Ofwald M 2% ſhould have directed or 5 e 
appointed to be raiſed. for ſuch portion or portions, as aforeſaid, a Ub 


will make-up or amount to the faid ſum of 10,0004. for the por- | 5 5 | 9 


tions of all and every the children of them the ſaid Ofewald = 
and Elizgbeth 7 onman other than and except an eldeſt or only ſon 
and alſo except ſuch child and children, for whom. 2 portion or 
ponions ſhould be by the ſaid ald M. 2 directed to be raiſed, 
as aforeſaid ; the ſame to be paid to ſuch child or to be ſhared and 
ec e ſuck children * as aforelaid | in PO: parts 
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| truſt, that the truſtees ſhould: after the deceaſe of Ofwald Moſley, „„ 
or in bis lifetime, if be ſhould. ſo direct by any deed Por eds, . 


or any ſuch four or more children excepting an eldeft or only fon 1 


raiſe the ſum of 10,000 J. or ſuch other ſum as together with ſuch _ = 
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a proportions As ad ſhare alike; to duch it's or hi 6 


being a younger ſon or ſons at twenty-one, or ſome Part not ex. 
- ceeding a fourth to be adyanced. after the death of Ofwald NY, 


for advancement of ſuch ſon. or ſons; and to ſuch of the tid 


9 child dren as ſhould be a daughter or daughters at twenty-one o 
| marriage: provided the times of payment ſhould happen after the 
PN deceaſe of  Ofeeald Mofle) but if any of the fon or ſons ſhould © 


attain twenty-one or daughter or daughters ſhould marry in the 


life of Oſald Moſley, then the portion and ſhare or portions ang. 
Y ſhares of ſuch daughter or daughters ſo attainiug twenty-one r 
5 bath g married and of ack” younger ſon and ſons fo attaining 
| | twenty-one ſhould be paid within fix months after the deceaſe of | 


Ofrwald M, ey with intereſt at 5 Per cent. from bis death; and not- | 


| withſtanding the. poſtponement of the payment thereof until after | 


His death to be. conſidered as à veſted intereſt i in thoſe attaining. } 


on twenty-one.or dayghters being married in his life. It was farther 


: declared, that if any of ſueh child or children thould die under 
| twenty-one, - their iſſue ſhould repreſent. their deceaſed parent; 


Aud power was given for raiſing ſums for maintenance and 


1 education not = coma the e met of 125 8 


E e Joc; a 1 ata; POP belong ging to Elaab | 


5  Fonman was Gul n the children * 288 e 


5 Elizabeth and Frances. TE 


— 


| There were © le four alete the marriage 2 u. 
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| Oftoald Moſt, che N vy . his Will dated the 10th 10 Mard 


WE PH 1789, after deviſing real eſtates, that had been pur chaſed by din. 


5 and diſpoſing of his perſonal eſtate, reciting his power to charge 
the Lancdſtire eſtate with the ſum of 20, 000, and that by hi 


marriage ſettlement he had executed that power in part by chang: 


ing 10,00 ,, part thereof, in favor of his younger children, © 
in caſe he ſhould leave four or more ſuch younger children by | 
his faid wite, -did thereby farther charge his ſaid eftates in the ſad 


county of Lancdfier with the remaining ſum of 10, o whid. 


be thereby gave and bequeathed | to and equally to be dr 1 


. 


among his younger children then already born or hereafter * 
ow. ſhare and mare alike, excluſive of and in addition to the ſaid} 
"Oy ſum or oat ſettled in their favor i in the event 1 | 
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ep DC” to eh eee 1 
the age of twenty one, and to ſuch of then as ſhould be a A 


or daughters at twenty-one-or marriage, which ſhould: firſt Ow 
fer the Game: — 89 9 8855 outs virtue TY mou _ rd 


"I 1 Ds . 1 the fail dee 5 
e county:el 6 ncafter to the Gaid truſtees for 3000 years, to 
be computed from the time of his deceaſe, upon truſt by ſuch 
| ways and means as they or > ſurvivor, his executors, tc. ſhould 
| chink proper, to raiſe the ſaid ſum of 10,0001. thereby charged 
| thereon, with lawful intereſt for the ſame from the day of the death 


| of Sir John Parker Moſley, until ſuch children reſpectively ſhould | 
| receive their reſpective portions of the ſame ſum of 10,000/.; and 1 - 
he direed the truſtees to pay and apply all or ſuch part of the "= 
intereſt of the ſaid ſum of 10,000/.,' thereby charged as aforeſaid, 1 
| as they ſhould think proper, for and towards the mulaenancr 
and education of his ſaid younger children; and he appointed his 1 
father and other perſons his executors, and his Wife, his father, 5 955 35 Y 
| and bis brother Ab Nicholas Moſley, guardians of his children, _. = 
| whether then born or hereafter to be born, till they ſhould re= 
ſpectively attain the age of twenty-one: years, if his wife ſ ſhould 

ſo long live, and continue his widow : but if the ſhould 4 ie or. 
| marry again, before all their children ſhould, attain their ages of . 
twenty one years, then he appointed his father, brother, and two | 

of his executors, and. the ſurvivor of them, guardians of ſuch * — 
his children as ſhould be under twenty-one at the deceaſe or 5 = 
4 his e until nas pn Gicy attain 5 * | 1 
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The wigs ied f in 8 1555 APE Loo Ms ao, 1 : ; | 
eldeſt ſon,” and the other _ PIO, * H 
| Widow died i in Noe ran 1 . 


* « Jim Ad © Maker. 77 1 un v will, . " . of Mews 
1789, reciting the ſettlement of May 178 2, his power thereby to. 
charge 1001, a-year in augmentation of his wife's jointure, the 
| truſt term of 500. years to raiſe 12,0007. for his own benefit, or as 
| he ſhould appoint, and the truſt to raiſe 18,0007. for the portion 
or portions. of his younger child or children, i in purſuance of the Fs 

15 powers OE nes OO for 82 158 for her LO und - 


: n 3 
p: 4 1 £ + 
C * 5 9 y a : bh 
l 7 8 4 AY. Cots " : * : 4 : $ of þ N 5 a 5 
—— e A , . , g 
8 N 
4 4 1 — 


. 4 


+ OY 
— 
D aer 


wee, 


his death, and as ſhould be neceſſary, ſhould be imm 
raiſed: and paid to bis executora, for paying his debts; funeri et 


| " Caſes: in Chancety, | | 
ed, chat ſo much of the 1286 as mould not bs raiſe +0 


my 
pences, legacies,” and | annuities. He allo directed, that the 


| I $,000/. ſhould be raiſed as ſoon as might be after his dec; 


and that the ſame ſhould be paid and divided unto his younger | | 


__ ſons and daughters, in ſuch manner as therein mentioned, 


at twenty- one or marriage; with directions for the application of | 
_ the. intereſt till payment A maintenance _ S education; i 
| benefit 5 1 aaa 5 598 0 XL 
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_ the ſaid 18,000“. By another codicil he provided, that any ad- 
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| The bill was led "I As threw. your ebildien- of Gl 


445 Ney againſt his eldeſt ſon Sir Ofwald Moſley and ſeveral other 
parties; ; praying, that the plaintiffs may be decreed entitled to the 
whole ſum of 26,0007; and that the fame may be declared a 
prior charge or incumbrance to the ſaĩd two folns of 12,000]. and | 


_ 18,000/., directed to be raiſed by the will of Sir Fobn Parker 


Moſley under the terms of 500 years and 1000 years. The bil 


BOW nat ubual directions for e a receiver, Vc. 
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- The riſen ane 370 the ann for inſiſting, that the por- | 
Lion, to which the plaintiffs were entitled, was not to be conſidered | 
„ prior incumbrance, was, that the terms for 500 years and 
1000 years, under which the charges of 12, 000“. and 18, 00% 
Were to be raiſed, were dee e e oy a 9 205 ara 
* _ to abe NN of 1 . | 


0 00 
1 5 2 J Goo Dy TY 7 
— 


The 1 ani; fil, to what fon the haun. were . 
ae under 5 . of wn 44. „„ OR Lg | 


** » 1 „„ 7 | 


wy N 2 ne; 
Fo; ; 13 8 $ 2 * , 7 ; Wy; 8 * 5 # . # 1 * 
Secondly, as to the prixiy. cc 
1 . f 
* T 92 4 bp 2 ; 


* 
- 


= 9 
. : N 9 
bd & a E 1 * * N " 
* 4 T 7 2 * * "7 da . 
5 ; LIT t i 
Go * 5 Px * 5 | 
- > * 8 ; 4 h 5 
2 go * 1 x # 
aff * | 
* * | 
. 


- * of ths Rolls fled: a 91 opinion 586 he” WS | 
| upon ny Ls 1b 48 19 in _ Ow: on 0. ſecond. 15 Y | 7 | 


3 


Mo 5 5 7 bester. a 4 
i Guben wy My. 58 0 mY _ . ifi—The "as * Re. | 1 1 
are entitled to both theſe ſums of 10, 00“. The firſt proviſion i 4 e 
a truſt for a ſpecial appointment; and that is applied to the ſpecific : 
| caſe of four or more younger children ; ; therefore, if i It ſtopped there, „ 
| the plaintiffs could claim no benefit. But it goes on; and the next 13 
0 applies to the caſe” actually exiſting at the deceaſe 0 2 
| Ofwald' Moſley; and is a truſt for the benefit of all or any children, _ 
that there might be. It will be faid, there was an appointment: 1 
| but the farther truſt is to ariſe, in default of ſuch an appointment 
| eophying to that ſpecific caſe. The will plainly, marks, that the Fo 
teſtator thought he had effectually appointed the firſt 10,0004 in 
| favour of his children; contemplating the power; . and ſtating, that 05 
be had executed that power in part by charging 10,0007. in favor Me 
of his younger children, in caſe he ſhould leave four or more, 
and then charging the remaining ſum of 10,0007. The queſtion 15 
therefore is, upon the inſtrument of 1784, executing the power. 
That proviſion does ſeem induſtriouſſy adapted to a particular „ = 
which does not exiſt: but fortunately the ſubſequent part provides e 
| for the very probable caſe of fewer younger children than four OT 
general words, What poſſible conſtruction can be given to the „ 
| latter, if that is not the effect of it? It muſt be rejected, unleſs „ 
it means, that if he does not make that ſpecific appointment, 1 1 5 By 2 
aan, children! are to hs. withour __ to their number. e 
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Mr R he oh 3 Mr 25 W Waberll es the 1 beir ot . Abe 
exiſtence of four younger children i is made a condition precedent. | 
The charge does not take effect but upon the performance of tWo = 

conditions; warriage, and the birth of more than four children. 5 Puke 1 1 
The words . Gul not otherwi iſe” are added. The lady bad A LT 4 | 


| forums of ber own; wbich was ſettled * another deed. I 05 

= 7 Hall po the 8 1206 Sir abu 7 Mo 1 term, | | 
E which the charge is made in favor of the children of Sir 8 
FI e My 199, Was gin Frileare, and all che ples of i it, at the 

1 7 . ; 8 1 . 8 eie, 


1 "BY ; . of PO execution. ebe enen Mrument ex, | 
1 = cuting : A power 48 conſidered as part. of the Py creating it; M 
1 3 cherefore the moment the term is directed to be uſed, it has in 
= exiſtence in the order in which it ſtands; biz. at the death of ? 
Si os Parker 3 A CGIIENS — "oy 
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Ale 95 Rolle—This i is an ; appointment i m „ afford 
more children; and the farther truſt of the term is, in caſe uo 
WE appointment ſhall be made i in favor of four or more children, | 
_— 85 do raiſe 10,0007., for the portions of all and every the children 
>» The father by his will exprelsly reciting, that he had executed the | 
power in part by charging 10,000. in favor of his Jounger | 
- children, in caſe he ſhould leave four or more younger children, 
— charged 10, 00 J. more in favor of tits younger children, I an 
, it is impoſſible to get oyer the words; though it is re 
| 3X A 5 bard. The firſt appointment has nevet ariſen; and then he charge | 
C 3 © the ſecond ſum. He muſt have known, he had then no mor 
„ I tan four children. It was very fooliſh in bim, knowing, he had 
1 a three younger children, If he meant the firſt appointment 
die be contingent, it v ould have been very eaſy to have (aid * 
= fo. It ſeems to me, avif according to the meaning of the ſettle ! 
| „ 5 ment he had not agreed to charge, except there ſhould be four: 
Pounger children. It is a proviſion for that event; if there in 
= ""__ and not otherwiſe ; and I muſt ſuppoſe, the other children 
—- A 20 are provided for aliunde. It appears there were two — 
de one, of the huſband's eſtate: the other of the wife's, Thi 
RY explains it. I cannot conſtrue it otherwiſe than as a conditon 
precedent. 1 think, there is great reaſon to contend, that if be 
- | had not made the will, theſe children would have had nothiog; 
b 1 5 adtwichſlending the latter proviſion ; which has been relied upon. 
_ Fl would have ſtruggled hard in that caſe: but fortunately he hu 
1 Fe _ a will.” AY am Saws well ee 222 27 * — 
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5 As to 155 edi es 3 it is not tr, * it is ng; 

= che father ſhould poſtpone his own children. The principle | has | 
i $ . 2 7 been ſtated at the bar; that the moment the power is executed | 
3 . 5 itt is as if in the original deed; and in that way it will gd now. 
I [ . 0 5 + . . This power is ſubject to his father's life. ſtate. Therefore it mut 
1 de taken, as if made ſubſequent d. to the nie- kate of his father. 1 
| Toon as he 8 GO TOY * * term * in 1 
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Randall 1 henidg lived upon CT; bad terms Wit ble wit; "ad 

upon the zoth of May 1797 without- leaving any iſſue. By * 
vill, dated the 17th of September 1794, he deviſed to Dinab 
Milli, his half ſiſter, widow of Z2ra Willis, who died before bim, 
all his real eſtates, except thoſe compriſed 1 in the articles, to hold 


to the. ſaid Dinab Wi 1 ber keirs and e 3 880 he rie 
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property to the amount of above 6000“. a conſiderable part of . 1 
| which conſiſted of ſtock. His real eſtate at that time did not | 
| amount to more than 5od. a year ; the whole of which was com. . 
| priſed in the articles and ſettlements. Very ſoon after the marriage | 5 . 
be ſold his ſtock ; "called in his perſonal eſtate; and laid out the EY : PI. 
5 produce i in che purchaſe of real eftate, of the value of about 1 30. 5 
ber aum. Upon the death of Ezra. JJ 
| 8441. 28,” 1144. in right of his wife; which was taken by. 1 8 
agreement as her diſtributive ſhare ; and 6ool., part of that ſum, 0 : 
"Fas given by him to Dinh Willis in conſideration of her long ſer- 5 
Wees ſhop-woman in his trade as a grocer. he pee pro- 


#866. 
ens 


1 Ke Rawy ALL 


Wil. 


5 5 4 | — Guckey depoſed; that Randall declared io bin a fen 11 
; after his marriage, that apprebending, he had ſettled all his perſouil 


| he bill was „ Gled 5 his n praying, . he ſettle 2 
may be {et afide, ſo far as it varies' from the articles; and . 


: A he was poſſeſſed at the time of his death, if ſufficient; and if not, 


. which es Was N at Thee dren 11:47 mean 
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1 ſettle the whole of his property, or, as other witneſſes repreſented | 
| his expreſſion, every ſhilling he had in the world; upon her nd 
her heirs; and that, if there ſhould be no children, it ſhould gr | 
znto the Deſpate family; that he informed the attorney, who dier 
the artieſes aud the ſettlement, that all his property was to be ſet 

Fig tled upen his wife, in caſe ſhe ſurvived, and there ſhould be 10 
chien; and that he expreſſed | himſelf perfectly ſatisfied with the 
1 8 _ offers of her father and Ezra Willis. '-A great deal of evidence 


ent 


plaintiff may be declared entitled to a ſatisfaction out of the reg 
eſtates, fo deviſed by Randall, and alſo bis perſonal cftate, 8 


amount or value of the perſonal eſtate, which he was polſefſed of 
br entitled to at the execution of the articles ; that for that purpok, | 
An account may be taken of ſuch perſonal eſtate; and in caſe ſuch - 
| perſonal eſtate or any part of it was laid out in the purchaſe of 
the real eſtates ſo deviſed, then that the defendant Dinob i 
may convey,” c.; and account for the rents and profits; andi! 
—_— the Court ſhall be of opinion, that the plaintiff is not entitled 
to have the real eſtates « conveyed in or towards ſatisfaction of þ | 
much of the articles as relates to the ſettlement of the perſond 
_ "eſtate of Randall, or in caſe the whole of ſuch perſonal eſtate vn 
a ot laid out in the ſaid real eſtate, then that the plainif may | 
_ - receive a ſatisfaction to the amount of the perſonal eſtate; of which | 
NE Randall was poſſeſſed at the execution of the articles, or ſo much 


as was not laid out in real eſlate, out of the perſonal eftate, of which 


the deficiency to be raiſed by ſale or mortgage of the real cls 
deviſed, or ſuch as were putchaſed: with” the perſonal eſtate, dl 


"The © plaintiff! went into 9”, Re of the propoſal 52 Radl to 


Was alſo produced of declarations by Randall, that he would i 
out his prone. ele in land to cheat 1 poi We Me: 


2 Property upon his wife before marriage, he had conſulted Counke, 


{whom he named) as to, 5 * 55 * of ſuch * 
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money's that by the opinion then. given he was informed, there 
| 428 3 flaw in the ſettle ment; and he might ſell his money out of 


| the funds, and lay the ſame out in the purchaſe. of real eſtate; - and N 
diſpoſe of the lame, to whom he pleaſed, notwithſtanding his mar- 
nage ſettlement; and Randall then declared, that he would. dif. 2 EF 
poſe of ſuch perfonal property, and lay it out in the purchaſe of 


by te in bis ane 85 . 6 


 (eal eſlate; and thereby cheat his wife of the benefit of her mar- —_ . 1 
ciage OT eee and chat hd _— not © have A , TIES 


Sent other nitnſls fol converſions to the fame 0. 8 5 A 


1 chad . the Solicitor 3 24 Mr: ble r it; 55 5 
plaint if—The articles 


the evidence, or his perſonal eſtate at the time of his death; and 
| ia that caſe that covenant ought to be inſerted, which always is 


the evidence appears to be to ſettle his whole fortune: other wit- 


| in the world. It will make ſome difference ; becauſe he had con- . 


| held him to the ſtrict letter, bound to ſettle all his perſonal eftate _ 


dis ſtock,: for inſtance. Upon ſuch a covenant he ought t to-have 
| Put it gut of his power to diſappoint her by will, at leaſt; though = 
| it might he liable to accident. The evidence i is, that his purpoſe 


i © rt} in * 1 to the bay decifion of _ 


The phat TY to | Dine Wilt was vt a diſputed at ee 9 N 


dmit of only two conſtructions; either his ar ol 
| perſonal eltate at that time, which ſeems co be the meaning upon 


| inſerted, that, if that perſonal eſtate ſhould be converted into real { 5 4 : 
| eſtate, that ſhould be taken as perſonal eſtate between the perſons fps _—_ 
| entitled under the ſettlement as in Celborne's caſe, ſome time ago, ' 
The bill has proceeded upon the idea, that the perſonal eſtate at the Ns 
| date of the articles was intended; becauſe, the evidence che we 71 on —— 

| clearly, that was the underſtanding of the parties. The propoſal by e A 


| neſſes uſe the ward © property: others ſay, every ſhilling he had 1 35 ; 


ſiderable acquiſitions afterwards. There might have been ſome 5 1 . - 
doubt a8 40 the conftruQion : but if your Lordſhip would not hive 1 


| At that time, and to give up his trade for that purpoſe, yet be : 5 1 


vould have been compelled to fettle what he could conveniently; , 


| Vas to cheat his wife, If we ſhew, that che converſion of the pro- 6 . 
Perty was a deſigned fraud, it could not poffibly ſand, upon ben 
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Lords, 


en 15. 18. | 


221. 26. 


Covenant by a 
father to give 
bor leave by his 
will all his per- 
«ſonal eſtate | 
equally among 


huis children 


i» i 


does not de- 
prive him of 
he right- of un- 


limited ex- 


- pence, and of 
any fair appli- 
cation, even by 
gift, if abſolute, 
und bond fide: 
but a diſpoſition 
For the purpoſe 
_ of defeating the 
Ss covenant Cans. 
not ſtand: 
-- therefore tranſ- 
fers of ſtock to 
Done of the 
Children by the 


father were 


upon the cir- 
- .cumiſtance of a 

. reſervation of 
the dividends _ 

for his liſe and 
- other evidence 
of a partial in- 
tention. to 

_ elude the co- 
.vvenant, ſet 


5 * that occaſion. BZ 


never derived any benefit from his covenants. 


"Fon v. Arti 60. | This: man clearly undetfiobs, tht 1 1. 
* n. that a — thould _ "I 8 ha f 
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©, 3 e 892. The | owing a accannt of Fs caſe contains amore ls ind N 
the very particular circumſtances, upon which the decree of the Court of Exch 


_ reverſed ; with a note of the FOO INE! 3 in ide 'Houſe of "EY 


TG. 


. # * 5 


By articles ating upon hs marriage of 8 Mrs. 4 „ TC Dy wi 
father of Mrs. Jones, covenanted to leave her upon his death certain tenements; and that b | 
would at his deceafe by his will give and leave her à full and equal fare with her brother a 
fiſter of all the perſonal eſtate of him, the ſaid T. Martin, to be bad, held, and enjoyed, in. 
mediately after the deceaſe of himſelf and his wife, and not before. He alſo covenanted b 
TP den neo. A A FOR the lives K himlell, as. his wife. boy . Ry | 


* 
; 


Similar covenants were entered into by ha farher of Mr. Jane ; but he died in re” 1. | 
Olvent, and his real eſtates mortgaged beyond. their a oe * and 2 =” yl bes. a 
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5 Tee [fer of Mrs, Your die kw ile in 17793 and her mother Mrs, Marlin del! 1 
4385: At the date of the articles Martin, the father, poſſeſſed conliderable ,Property, red 
and perſonal: the greater part of his real eſtate conſiſting of freehold premiſes, mating aol 
fiſhing houſes at Yarmouth, uſed for the 'purpoſes of his trade; which he diſcontinued h 
17743 at which time it was evidently 2 loſing concern. He alſo enjoyed a Place of cop. 
ſiderable profit, In the period from 1769 to 4786 he ſold all his real eſtates; and inveſte 
the produce together with his perſonal eſtate in Bank Stock. Four fiſths of the real ela bal 
been ſo diſpoſed of before 1775. In Fuly 1783 he laid acaſe before Lord Kenyon, then at the | 
bar;; who gave an opinion, that Mr, Martin was not reltrained by the covenant from intel. 


ing any part of his perſonal property in real eſtate in his life, or giving away any part of by 


perſonal eſtate; provided the gift were abſolute, and to take effect io his life-time, lo. 
mediately afterwards Martin transferred into the name of his ſon 3, oo0 l. Bank Stock, ul 
afterwards, down to 1788, other ums, to the amount, with the. firſt transfer, of ys * 
Bank Stock: the ſon verbally promiſing to,pay his father the dividends during his life, Tit 


| money, with which the Bank Stock was purchaſed, was in the whole 5,7380 of which 
; 330721, was produced by the real eſtate, and 2, 663 J. was: perſonal property. Both Mr. add 
Mrs. Jones and Martin, the ſon, had at various times received money from Martin, e 


7 2 father: but the ſums ſo received by Martin, the ſon, conſiderably exceeded thoſe given to Mt 


and Mrs. Foner, The value of the Bank Stock transferred, which was produced by the perſoul 


5 5 eſtate, was nearly equal to the benefit received by Mrs: Jeu from her father under u 


| articles and otherwiſe, independent of what ſhe would be entitled to at his death; and . 


peared, that he conſidered that part of the, Stock.transferred 1 to his n As an * 


155 N r r received by his daughter. * 4 A 


m4 3» 5 Mo 1 6 
1 3 


1 1788, * at the Stock had bees. W to 3 3 was e 
Lord d Elton, then at the bar ; who upon the whole inclined to think, the transfers to the ſa | 
could not be ſet ws as A ORR 0 che ma 2 88 but 1 988 uy 
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91 HO "Martin, bete ld out the Baile Stock for 188875 7 800 he aoicled in ſuli 


7 Stock. This was dope without the privity of his father; and the ſon continued to pay ln | 
F 0 iro Yiodt heh rs Jo ep he . * 


Sufi Stock k purghaſed. 


qty R * 22 , Py 5. Tn . 17 "Wh 1 oh 5" pf A 


Boe 13 *% r 1 
5 r 5 
\ * * 12 PEW Np og 


1 1798: Marcin, the; Ges: ied, \at the age * ninety. 37 kia gill ade in 15 
cciing the adele, 46 ans 125 related ro the real ps * deviſed _ pc 


* 
f g k , , 9 * . | 


k _ 
—— PIES FLAIFE FI * 
9 bs ( * „ as ' | F * A 
l J * l BY} 1 1 1 C *= p 
* * — * ; 7 * ! e . Rr 's 
| c gots 5 | : 
C A * N n A. 0 , 
* N a * * c vie p * gn $0 "he » ** * N L gf 
* Ivy SY 2 p * 4 Ws. 
3 3 0 "1 > * , W 1.3 1 by on 
| i 4 * 1 1 > < — 4 x o 
. 8 2 4 \ | | \ 
: 1 A s * e 
q ; Es 53 1 7 1 L * ; i 
; * p : + * | 4 | 
* 9 4 2 * A f 4-7 g 
H 15 uy” 
3 3 f bt.” a 
FI 3 y on, * + 
* 1 4 | 
þ y = 
= | 


101 a in TY n Confellng: tier right: 15 contrive ®. 
| 81 * 08 i, 60 cheat Hoy" of as, 


\ 1 d * 2 : 1 % , " 
7 a i G " x ** = 4 * > vw 4 "as 
i « K 7 * N i N £0 . ans \ © 1 * * 8 P oF 4 F N * 0 . 'S * y 
I my by CF L \ \ 28 «£5, * * 1 Py „ L P 0 , 4 5 
* * a +5 . 4 2 / A bd .* 4 1 AA Pa SI» OT £7 5 s v 7 34 ru . c [the * 3 4 N. 7 . . 
1 1 & 2 K 5 b 7 * N 0 » : 24 , l : - 4 7 * b 
”7 4 ” p | RT x. = : » a> Shak 1 1 
x 1 7 . 5 1 * + N Q 1 * 1 —— — * Rn 1 * hs a 2 
; 3 * TY * * nn * — __ * > — Tn 
, a — 8 N « 47) © A, 7 ; ; ry 2 N 5 0 L Ak 77 
J * - * 0 . y ; F \ Fa 
„* # * 


the i 05 icing 1 5 . in the bes tals to * ah 6 a = - 
| 4eath of his youngeſt daughter, in performance of his covenant he left all the perſonal eftate — 
he ſhould dis polleiſed of, 8 a Sr: ” oy to e e ai A 51 
| bis fon and daughter. . i 
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3 The perſonal eftate —_ 48 Aivided = ps will amounting ws „ 
| vill was fled by Mr. and Mrs, Jones againſt her brother; praying an account and an equal e 
/) ! 


| received by him in the life of his father, as being a fraud upon the mar ringe & cles. the 7 5 . 5 7 5 ; | 
aer hel os the transfers, —B 0s WR * £1 
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For the plaintiff ſeveral letters were produced from the defendant | to bis „ By & 1 
two firſt letters, dated the ad and 3d of Auguß 1783, it appeared, that the father had direct. 
ed, that the transfers ſhould be made to the ſon's name, and that the dividends were to be i 
to the father and mother during their lives and the life of the ſurvivor. 85 LOG Ow tured 
ite gd of Ag 17839: the defendant expreſſes himſelf thuy: © _ 8 3; "+ 

I fignify' again, chat the intereſt of the whole 3600 U. f is to te remincd 95 my ane * | . 592 75 5 v7 
* n _ _— Shows bo their hs as der as it ſhall become due. W 


1 8 * 
1 * a , by 


* e e ine 16th ED 170 Ws 8 1 4. Ba il pleaſe „ 
remit, as uſual, tomy father 99 dividends due upon. * transferred 1 V 
la Be e ebruary 1786. . cd confidentially * een, . 
f the broker in this "may; © concerning the ſtock, which now ſands in my name. I pre. 5 i 95 „„ 
« ſume, nothing more 1s requiſite: towards aſcertaiting it to be my legal property. b „„ 
more explicit, 1 beg +to know, Whether it be neceſſary, I ſhould perſonally accept the | 7 5 1 
bock by ſigniog-the books” before” my father's" death; He wiſhes to avoid giving Met, 


any. 5 
toom for diſpute ; and therefore 2 225 that ee of FRO, the e of * 
| e in _ 1 ms Y 40 
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n the fan "OY 85 8 1 whether the pete} the e of 8 e „ 
ey become dey: to bie fathet's account will not wear the appearance of bie having an in. 
rell in the Rock; and crexte doubt of the defendant's ri ight to it after: bie father's deceaſe; 
leclariog the truth in confidence; that his father has transferred his ſtock to him in his life; vl | 
hich he bad a power of doing; but could not do by his will. The letter then proceeds to. | b 
Put the queſtion, whether e the dividends of my ſtock being placed to his. account, ae e 
| be receives" them by yy, conſent; will any way affect my right in the lock. I — 1 1 
* imaging, that in virtue of the lerter of attorney k ſent you to parchale fock and receive the | 
V dividends you do ĩt i m my name, and hang oh is OTIS. whether you remit * to. | ; Ch 5 5 ; 155 | 
ne agen aeg ecke 0 6 . medi we. ; 5 
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which ip 7 very „ p 15 admits his ute 1 Fl thay 
act. Upon Trevor v. Trevor (a) We ft v. 2 'y 0 and "that n 
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(a) 1 P. Mut, 622, and other books there INE to. 5 8 
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"Letters — e the father, to 0 ſame 3 were ufo produced, * In one of lie 


8 letters, written in 1788, Martin the father, deſiring the broker to enter the money remaini 


in his name in the nanie of his ſon uſes. this ONES. "rd to that _. hd : Win 
00 Bank; is in Fas ſon” s name.“ 355 8 
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nh TOTO ed dated the 408 of Po 1482 38, be fays, «T Five "Rey your favour; 


1 : 6 adviſing, you had adviſed my ſon, that the 300 7. of x mine was Turned over in n name 
5 cc ad the vel mine e fo long x as 1 live,” 5 5 „ 1 5 


65 1 3 5 * * 


Joris it of frequent a . he 4 ws he had transfer * 
de to wy as —_ voy __ n Tor 17 own. Ae. 5 "Awe 
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"The impuration of 3 was POSE by ſet FOR her from the rb 
e and ſon-in-law, and. ambiguous expreſſions in converſation, and two ſtatement in 
writing, admitted to have been prepared by the deſendant; in which his father juſiäe: 


1 what he had done; declaring, that he conſidered himſelf at liberty under the articles to g 


to his ſon any part of his property during his life; nu 155 had * Intended, that 
the real elke © or Form on of it ſhould ** to . „„ 


"The 8 of che plainiff Gi 1 Sans of Don: of eee "NO «al 
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determine without particular regard to general conſequences. Iwill take the caſe on in om 
circumſtances. Ceaſes in Equity on ſuch ſubje&s as the preſent do not often n 
ober, 3: 8 reſt for the mag Part « on hs facts of rk Lag ag co 


"This covenant was Hated | by Counſel for the . to be 3 1. nnen 

ing and inſecure. It is not however an unuſual covenant in ſettlements, many marriages are 
enteredi into on ſuch. covenants ? and they are not inexpedient, . They are entitled to fayour- 
able conſideration, Such a covenant halds out a proſpect, chat the party, who-marries into1 
family, ſhall continue a member of that family: : and it provides, as it were, 2 pledge, that | 
| he (hall, be conſidered, and may conſider himſelf, part of ſuch fawily till the death of ti 

We who enters into the covenant... But then it does not .confine-or reftri& the ſi· 
 thet's Powers. He may alter the nature of his property. from perſonal to real: or be may 
give ſcope to projects; or indulge in a free and unlimited expence. But he moſt not be 
allowed to entertain more partial inclinations and diſpoſitions towards one child before 
another. I his partiality does riſe-ſo high, and: he will make a difference, be muſt do t 
_ direAly, abſolutely, and by an anqualified-giſt, ſurrendering all: his own right and inert. 
- He muſt give out and out. He mult.not however exerciſe his power by an act, which is | 
 taks n not et N own in ereſt, buy only; at a 1 rag his own 5 85 oy 


* The failure of the appellant's facher io bis engagements might ee 1 — 
| Gann 8 father. But that is not a W * or excuſe for what he _ 


it has ons. 21 555 1 oF ar en ee The 
1 95 1 el 6 e . 
* 
74 8 
/ G \ 5 Q $ No x 
POLY * 
4 N : 
1 £ "I 
A : React. 
N N * * e 8 : 
3 a 72 22 2 of 
2. ; 8 
1 18 * 2 NT 


—_— — _ r — 9 
EF! 8 r W 8 
— * e L is "> 9 * 1 \ Y 


f * - hs. ET: Beto ths. re 
3 aan 2 p 1 gp . * - webs f 5 *. W f K 
N n * * » +: n . — ln f 05 "6 (PI | Ho IH 0 5 
' 12 —_ 4 7 hl. - "C505 * p R 2 195 5 4 q * „, 1 » d 3” 7 -— - 1 
I — Y K e 1 a. * 8 [ J þ * þ % * * N 4 
3 en *** 7 g 
3 | i 


| als the foreman muſt be EY te! was nt t coperen to. 


0. 
0 5 © | 4 0 : Th * $4 . 
e DAT I RC Eph 
N i 5 [ OL 3 . . —* : Wy * r * . 4 
. Bey 10 * 4+ 1 * Wy = 8 „ K : 23 A 99 % 12 < * . p : * 
„%%% ᷑œù‚2 ⁊ĩͤ̃ ̃ ß“, ]̃§« .,.... tr. 
666 7 0 Wal » - 3 & AE. as * 0 4 
g - 9 TY F "a 15 0 , , L 4 
Þ * A 2 1 4 k +3 \ * p : 65 K 5 - LSE 0 


- . SEAS 4 
l Pa 1 ? a A - 
* 4 o en * * * * 


— * AP * — 
- * A * 1 * Fs 7 7 y J 
3 , \ \ l 1 
1 * : | 2 
1 4 £4 


1 8 part i of the real property, which 3 to . reſpondents f faher was oh 
| the purpoſe of carrying on trade which he had long been engaged i in. He moreover enjoyed, 
a place of confiderable profit. When he ſold off the malting and fiſhing houſes, be performed. 
| an at of enemy. When he ceaſed to trade, it was bad property. He could only. let 


| them, inſtead of aling them for NR. TTY > he m them: PT, as . 3 17 


e 5 bod? © 5 ee I "Ws: $635 : 22 8 * 5 2 >, : : 2 * 25 * 


N N An 5 n £4 „ Dad, get a PR rr Bb 
* er A } a t 2 y Y «%" * "Fa; g * 
- L l 


8 5 


1 1783 3 not 71 to A 3 1 into "ap old 8 n 20 
1 do not pretend to ſay, whether by ſuggeſtion or not; and he proceeded to carry certain in- 
| tentions into execution: but ſtill he continued in the enjoyment of all his property till the time. 
| of his death. After his death jt appeared, that the clear reſidue of his perſonal eſtate amounted 
to gol.; and the ſhare of- the appellants under the covenant was of courſe 45 J. This naturally: 


excited great ſurpriſe ; and in the event produced the preſent bill and ſubſequent proceedings. | 8 


It was ſoon diſcovered, that 4.67 5 1; flood in che ſon's name in Zaft India Stock; and it was 
traced to be the produce of 4,4487, Bank Stock; which bad been ſold out by the reſpondent 
| in 1789, and inveſted by him in Ea India Stock. The-Bank Stock had been transferred at 
|. different times from the father to the ſon. This transfer was not an abſolute gift j for = 
father had the dividends, not of the.Zaf India Stock; for that tranſaction had been carefully 
kept back by the ſon from the father's knowledge ; but che father received out of the A. 
| dends on the Baſt India Stock a ſum equal to what the dividend would have been in Hanke 
Stock; and the reſpondent appropriated the ſurplus of the dividends to his o- uſe. Thie 
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| not however reduced to writing: nor were any. means uſed to ſecure the father in the receipt 
of the dividends. Then the queſtion is this: Has the Court. any evidence, by which it can 
| trace, what was the truſt, on which the transfers were-made, and what was the real nature of 
| thetranſaftion.; for it muſt not now be contended with me in the argument, that this was an, 
| ad(olute gift without any truſt, Then what was the traſt? 1 will refer your Lordſhips 10 
the reſpondent's letters, One i is dated the 2d Augu/? 1783 the next is the gd of Augußt, the 
| Gay after, ' This letter ſhews, that the father had given his own directions, that the * 


| Proviſion of the covenant in the marriage articles, The letter of the 10th February 1786 18. 

a moſt material and remarkable one. In this letter your Lordſhips will obſerve a confidential. 
| diſcloſure made by the reſpondent to Mr. Newland, and a degree of conſultation with him, 
for the purpoſe of ſearning, what more could be done to ſecure the ſon, in what? What does 


nane”; and he adds, '* I preſume nothing more is requiſite towards aſcertaining. it to be 
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ſhould be made to the ſon's name, and that the dividends were to be paid 1 to the father and the Fs 
mother for their lives and the life of the forvivor ; : and i it is to be obſerved, that ſuch was the, 
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Ul eg property”; and then he ſays, “ in one of your letters, with which I was fayoured, 2 1 
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A Wben this cranſaftion is makes; 0 * ches appears to > hive way that the fo 
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A 75. great deal of reaſoning 1 de d > alas aſs 8. in the WE bo the whole - 
__ 1 fs khan and i intention of them apparently was to gloſs over the cranſaQion. "The reſpondent 
3 had no right in Equity to change the nature of the ſtock as he did. The private transfer yu 
Ee Res breach of honour and confidence. ' The father did not mean to part with his Property in 
r Had he wanted any part of it in the courſe of his life, he might have called upon 
dis ſon forwhathis wants * ___ N would not 78 © Us 225 wel apa; 
e N n 


: 2 < * \ . 4 1 . SIE {L y ws * * $ S* . K \ - F- : 5 . 3 
8 > Z 7 5 3 . n 2 22 * n Ys 7 1 . y +. 
INN, 8 i 25 „ WR en 7 HER VVV | 
: a 2 11 W. * N 1 1 : r \ l . 
3 1 * NP * e N 


I 1 The covenant 34 not. e the aber N giving ls W out and out: bot if be 
—_ _ choſe to keep it, he kept it applicable to the general engagements he had entered into for hi 
3 . Lord Cowper ſaid in the caſe of Turner v. Jennings (a), that if the father wa per. 
a mitted to:aaccording to che fats of that aße i it would: pat an end to the Cuſtom of Lindy, 
AB + le was a great man and to bis Lordſhip's - doftrine 1 declare. my afſent, - Sq, of ſuch a 
1 15 . | 7 | covenant as the preſent, Here alſo the property continued ta agſwer all the father's om 
Z during his life. If a father will be partial, and will give 2 preference, he muſt zin 
3 TON” againſt himſelf; and not make a mere reyerſionary gift, Ke ſhould immediately feel bin. 
3 . - felf” fo much the poorer. for his Bilk. If he 1 is willing to ſuffer that, let him-then yield to the; 1 
3 5 | Impulſe of his partiality, Bur if + 4 facher may effeQtuate his purpoſe by any thing ſhort of 
. nwl furniſh perpetual opportunity for ſabterfuge and —_ to nt and diſappoint 
#3 . 5 . - theſe ere . W OY molt pee a obſeryed,” 
f 11 Gs 1 bad ik binkrapy : hikes Gin is creditors might * 8 the docks 
Fn fort they might have ſaid, as 2 the hy Fe be, have allowed To fon to 2g 105 
8 5 5 «©: "owner of etc] . Pe Th 


= 
— 3 


3 ie 
** 2 * 3 PETS 


: ; 
8 


2 . N * N 
Ab 2 Wo = Y 1 2 I . 7 
1 . 4 + 1 
A* INT Mo. * 8 
& 53 5 


11 the rarker besos 9 bly a ol "hank bad. a 1 [ey i it; aol 
OL) - od have bad no difficulty i in obtaining the Stock again. Soppoſe the ſon to have died in 
” _- __ the father's hfe-time: might nor the fatheF have called on the ſon's repreſentatives for 
3 WED a 1 _ transfer of this Stock? He would have had. no other evidence of the truſt than the evidence, 
HD FE 9955 preſeht in this cauſe, coupled with the receipt of the dividend from time to time; which 
ingdesd would have been ſtrong evidence. * The father therefore mult have "made our thi 
ny deer, to have deen a transfer in my tor ET hee 1 _ that MY wool fu 
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Upon this a 1 N peels that is was of the decree below as n ye | 
the Eaft India Stock and the dividends thereon made no part of the father's perſonal eſtate 3 
the time of his death, be reverſed : and, being reverſed, that in taking the account the 
590 S " . Faſt India Stock and. the dividends thereon be a we a Pe of x aher ' joe 
Nap , add e to ute covenant in the 9 articles. 


"4 : 2 
: \ Fa 1 a 3 A 
en 8 ; ; 12 8 ; SH 5 by IE $245 
5% vs * OK WES „ 1 E LY e . 
| : 5 


C n 
f s . 1 4 R | 4 Y 4 wee” oy 9 
1 A  eR whk oth a e mr n vent 5 wee e he he 


be. 

- * — 
wy 

55 


6 TER 8 R n ES IF 9 
* = a Fe 2 8 V 
* * * rs I 45 0 N N 
WJ 8 0 1 þ 
5 p p ws F 4 0 4 * 4 * 
= | 5 
f 3 f — EW - 


wa n ehen „ 


„ io the articles han that of the ler iNothidg 5 


appears as) to theſe articles. They were not with the ſettlement: 
but were left in the poſſeſſion of the attorney, -who/ prepared | both, 


„, 


tend to his wearing apparel and furniture, the wine/and beer in his 3 Ee 
cellar. There mult have been a” conliderable variation from the 5 


| articles, if a ſettlement had been made upon them. It is admitted, 0 5 


bis debts muſt-have been taken out: but they would not allow 4 EE, 


bim an article of. cloathing. The attorney conſulted” on both ſides . 


carries the intention into execution by tlie ſettlement. A upp 1 


be applied to the perſonal eſtate he had at his death. T Ae 


any man in his ſenſes will covenant ſo to ſettle. ee „ 


J. v1 Martin was "of the” = 
ſame fort; to leave equally among his children all his perfonal eſtate ' "nw 


himſelf. 'T he covenant gannot With fenſe oper te 


Ide will, as to all- the perſo 


execution. of the ſettlement.; is much beiter evidenge 


at bis death. It is net uncommon. It is ſaid to be ineffective. RR 
80 it is. IR does not bind him from defeating it by converting N . 
perſonal property into real eſtate, waſting; Jpending; it, or giving 5 5 . 
it away ;, provided it is given hond fue, and upon n en for . 
thing elle, without.great pantcularity. Aman may covehant, 15 . 
lanal.eflate; he ball: ever acquire. The . 
1 the mean- . ; . 
lng of thatabſurd. covenant. than the words found in the articles. . 
But it does not reſt upon that merely. What has been the con- EP 
duct of theſe. parties? Ir is ſaid, it was ſuppoſed, the ſettlement . 
had exaQly executed the articles, and dhe miſtake has been but 5 
| ately diſcovered ? The attorney lived fix or ſeven vears. An, 


pccurred to him, that any part of this property was to be ſecured: 5 


x to the two truſtees z one, the father of her, who was materially ; i 0 
intereſted 10, haut zug property ſecured. Part of f it was Rock; 


Rich might, very. eaſily hade been inveſted; which was ſo obvious, 
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" t it could not eſcape the attention of any One, Not many ears 
er the marriage the 9 was n his 1 in ee ws 


e 
probably with the drafts of the ſettlement as a” piece of waſte „„ 
paper, which every one ſuppoſed n done with after the Exe 
| cution of the ſettlement. 1 believe, the articles were abandoned, . 
| and the ſettlement- made- upon another footing.. 'Itis impoſſible, @— = _ 
| that the attorney, who-prepared the articles upon the inftrudtions | 
of all parties, would have omitted the covenants of the father and 
uncle, if at the execution: of the ſettlement thoſe covenants were 
| intended to ſtand. | That e ws, they came. to a new agreement. 5 


och a covenant as this was never entered into. It would ex, | 
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. „ by ſome of the parties. 'The bill and. the: evidence ſtate, 4 he 5 
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be next b pe is: s newz e . de * 
Mow that, ſuppoſing i it too late now.'to make the fettlemey © 
. different from what it is, yet the covenant in the ſettlement ij; o 
e = _ _ abſurd, that your Lordſhip ſhould correct it, or prevent an evaſion 4 
of it by the purchaſe of real eſtate, | Upon what: ground? Why 
qualification of the covenant would they have? They ſuppoſe le 
| ſettlement to have been articles only.” This has no reſemblance | 
the common caſe of articles giving the eſtate to the bufband andthe 
heirs of his body. A court of Equity never will totally change th | 
nature of the covenant... The Attorney General ſuggeſted a coe - 
nant to reſtrain him from converting the perſonal eſtate into rex 
= latte. I never ſaw ſuch a covenant. | The effect would be to tie | 
_ 0 up, not only the perſonal eſtate he then had, but all he fhoull - 
euer acquire. A covenant by a man to leave at his death win | 
| Jones . admitted to be a very common covenant; though | 
I 5 5 80 it was admitted, it migbt be evaded upon the ground, that pu- 
RR. _ vailed in that caſe. It was argued in the Houſe of Lords, that iu 
= 55 Mo effect it was a gift. at the death ; and the caſes upon the cuſtom ol 

Londen, and, among them, Tomkyme v. Ladbroke (a), were ctth 
ar and decided 'that. caſe. Thoſe caſes, though not exactly caſes of 
covenant, come very near its for the woman. of courſe truſts o 
'- intereſt under the cuſtom.” | Thoſe and many more ſuch cas 

15 all go upon. the queſtion, whether the property was abſolutely dif- 
= 7 hows of by the huſband in his life time, or not: but no.queſtion 
Was ever male, that if. a freeman of Landon chooſes to de. 
1 5 - 5 (feat the intereſt of his wife and children, he has the power to do 
1 ſo, becauſe the cuſtom operates only upon the perſonal eſtate be 
ſhall have at his death. 80 does this covenant. It is beggiog be 
—_ —_ to fay, zit is a fraud upon the covenant to convert the | 
1 5 e beerſonal eſtate into real.” BY is no 0 fand upon it, Af the covenui 
„ 000 Og: e 1 . | 
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| - father reſerved” the: Beten to himſelf: for his life, and gave only _ 
a reverſionary intereſt to his ſon, it could be conſidered a complete 
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the plaintiff's Counſel id reply. The bill comes before me now, TM 
praying upon the ground of an article, that the ſettlement executed 


| after marriage, as far as it does not execute the i intention of the fy 0 ; 
| article entered 1 into before marriage, ſhall be rectified; as it "RE 
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| gift.” The Houſe of Lords held it was not; admitting. chat if po ; on 9 
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| pens; in the event, for the benefit of the wife: but it muſt be de- OE ; 


termined exaltly upon the fame principle as if he had a numerous 1 
family *of children. If the act he did would not have been valid 


| in that caſe, it cannot be valid againſt the wife. Whatever di- 1 
Agreement exiſted between them, whether he was founded, or >, 


not, in his opinion upon her conduct, he had no more right to 15 ” 
defeat hey was ons =__ __ to nn the WING lf obj Q * Sat 15 5 
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i that if a ſettlement executed ſubſequent to marriage, purporting 1 bs „ b 
be in execution of articles entered into before marriage, does 1 
| take the effect, though i it follows the' words, of the articles, . 
| Count "ik TO that'e error 1 in OG ane” _ TP Tottlengnt-” Ti „ 1 I 
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judgment; for the marriage taking place upon theſe articles, and EO 


no other written document of the agreement between them, . 
the anieles formally executed, under ſeal, whatever the rights ofthe. © 


bariies ate by the articles, It is totally impoſſible, that any parties «1. 
ould” be diſcharged” from any one obligation 0 1 
impoſed by the articles.” The firſt thing, chat occurs upon 3 
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| Uſeful to the wife and children. That is matter of mere ſpeculation. 
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. ſiderable benefit. In fact, I ſuppoſe, they found i it better — 

\ the diſtributive ſhare under the agreement than according to the 
ſtrict covenant: or, perhaps the articles were unknown: but if 
they had been known, it was a fair option to take the iſtriburire 
"__ about 860/,, rather than wait the ſpecific Performance of the I 
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among the children, and in default of ſuzh iſſue to the right heirs 
of the wife. After ſtating this to be the effect of the ene 
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tlement. The meaning is truly expreſſed, but defectively executed 
in the ſettlement; that it is an engagement as to the perſonal eſtate, 
| when | it. could be aſcertai ined, vis. at his death, © giving the uſe to 
him clear and abſolute, and the reſidue at his death to be the 
5 ſubject. But it is to be ſettled ſo, that it cannot be: diſappointed by I 
e any act by him; and nothing 4 is more obvious. than what ought. ! 
„ be the covenant : : that eaſy, plain, covenant, that the lands 
be might purchaſe, .ſhould with regard to the wife and children, ; 
the objects of the ſettlement, be conſidered as perſonal eſtate: 
5 otherwiſe-it conveys no right, a. chance, and * but a chance; 
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| ati „ . ſhall be left ; in A particular m manner, - has 3 
confined to what he ſhould leave at bis death. If a formal deed 
| 25 executed before marriage, containing fuch Aa covenant, it is 
8 that I could do any tbing with . But an article is 
only the head and minute of an agreement, not to be followed 
| jiterally,” In Weſt v. Erifſey the deed, that was executed, an article 
before marriage, was to ſettle the eſtate in ſuch a manner, that the 
huſband would have had an eſtate tail The ſettlement copied the 
very words of the Articles: but the Houſe of Lords held, that the 

perſon, who. was to execute that article, if he had, uſed” proper 
| (kill, ought not to have taken. the very words, becauſe he gave 
an eſtate tail to the father; which could, not be the 3 intention; but 
| that he ought to have limited an eſtate for life, with remainders.in 

ſtrict ſettlement. What is the ground of that determination ? ? The 
words were fimple-and plain in the articles; Fy and the lame words 
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| 3 real eſtate he died ſeiſed of may be. conveyed; for: if any eſtar | 
| Wh 5 deſcended to him during the marriage, that Was not a ſubject af 


1 ithe ſettlement. | Upon the fact all the real eſtate he had at h 
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= Nth, articles | the perſonal eſtate, which Robert Randall was poſſeſſed of 
. at the time of the execution of the ſaid Articles, and which hath | 
been ſince laid out in fand, ought to have been ſubjeR to the yr 
| gs viſions made by the ſaid articles and ſettled for the benefit of hi 
: lle and children, 1 in dike manner as the real eſtate, which wu the | 
object of the ſettlement. An account was directed of the pe. 
1 ſonal eftate, which: the teſtator was poſſeſſed of at the time of the } 
. execution of the articles; and the Maſter was directed to inquire, 
8 "whether ſuch perſonal eſtate or any and wha part thereof was laid 


out i in the purchaſe of all, or any and which, Of the eſtates deviſed 

WES up the will of the teſtator to the defendant Dinah Walls; and it 

Was ordered, that the-ſaid Uefendant do coe ſuch eſtates asthe 
= 1 7 * Malter ſhall find were purchaſed with fuch part of the teſtator! 
= 8 eſtate, as the teſtator was poſſeſſed of at the time of be 
6 9 5 _ execution of the articles, to the plaintiff, or as ſhe" ſhall appoint, | 
| Ne An account Was directed of the rents and profits of the eſtates pa. 
| chaſed with the ſaid perſonal eſtate, come to the hands of Dina 
=_ 3 | malt, and an account of the other Perſonal e eſtate, of the teln 
1 5 . « -come to her hands, and of his debts, He . The coſts of 0 Ne 
N ” ere directed 10 be. cmd out of the teſto Oveſtate, . 
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1 is iuglled, that n the Atkon has failed, yet hes „ 
entitled 60 Colts, anch te be looked upon as a mörtgagee. Without 
gointz again into the merits of 'the-cauſe, it is enough to ſtate, that 
it appears to be ſhortly this: that this defendant, after having been „ 1 
delayed for a gebt due from the plaintiff for many years, wund W 
out at lat, that he had a remedy by proceeding againſt the Plain- „ 
| tif's eſtate in the inland of St. * Chriftapher'; and that by proceeding 
according d the rules of the iſland there was 4 mode, by which 
| the eſtate might be brought” to ſale without any knowledge — 2 
| Plaintiff of ſuch 4 proc Sedin ing going forward (a). By the rules ok 25 — 
| the illand, as I am now to underſtand ir, though! 1. dannot Mink, 08 1 

if the\Courts of the iſland had been applied to, it wor Id have been N 1 ; — 
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5 When they had ſubſcribed their names, ſhe deſired her ſon to tie 
up all the papers, and put them! in the box again, and lock them 
up; and ſhe. then ſaid, © I ſhall FG: fas. in 3 now I have 


ay from her converſation at the time of reading her will he verily 


MP groveull * Papers. © * — _ ONS © a what zevokes or 


; poſition of the reſidue ſhe deſired Chriſtopher Beauchamp to wine 


| defired her ſon to read over to her the whole of the paper, marked 


OO and had read the name of Charles Yorke Eſq., ſhe then 
ſaid and Chriſtopher Beauchamp Eſq.”; and deſired him to in- 


came to the end of that paper, he then read in addition thereto the | 
paper, marked D, written by him, as before mentioned; and when 
| he had finiſhed reading over the ſaid papers, the then again aſked 
for a pen; and faid, © Now I will ſign it”; and he then wrote 
che words * Witneſs January i '; and Tubſeritied! her name at - 
the end of the paper, marked H 
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he wrote the paper, marked D, to the end of the paſſage, conclud. 
ing with the words © and their aſſigns in equal moieties”. She 
then defired her ſon to read over to her what he had written; 
which he did in the preſence of the deponent and Jabella Braddoci; 
and then addrefling himſelf to the deponent ſhe ſaid, © You under. 
ſtand what I mean to do. ” He anſwered. 5 Yes” „ Sde then 
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Ap which he did; and when he came to the appointment of 


ſert his own name as one of the executors thereof; ; which he in 
the preſence of the deponent and abella Braddock did. When he 


ö and the deponent and Jſabells 
Braddock ſeverally ſubſcribed their names as witneſſes thereto. 
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| firuQtion left to the Court: that this was very much the caſe of 
4 be Duke of St. Albans v. Beauclert (a), and Reay v. Hopper (5), : 
and Coote. v. Boyd (e), in which probate was granted of both 
inſtruments; though the Latter. operated in part as a revocation © — 
of the former. The paper, marked D, was probably written in „„ 
ſuch a way from the delicacy of Mr. V7 ; who 15 5 
put down every word . nir n. | 


A 


3 


ww en, you. 1 it with e 2 it is 
very clear, what was her intention; thus far to revoke: then ſhe | 
does not mean to revoke the reſt; for ſhe defires her ſon to add 
himſelf as executor ; and really there-was no uſe for this but to 
Live them the abſolute intereſt. It is really very unfortunate, that 

there f is no ny madly oe vill of e eſtate 005 5 


. . e 
0) Ar the Rolls, ne 155. 0 Cited 2 Bev. 0.0 8 . in cen v. Dope 155 
le) 2 Bro. 5 n Fg 
os) See the Opioiop expreſſed by 8 8 of ths WR of legiſlative 3 3 

| terferetice for this . ante, vol. 4. 208. in Mathews Y: Barker. and by the Maſter e 
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W * . 

E ales! it chantery. | 
| 4990. wits be paper.” marked C? but finding herſelf FAY . be ; 
43 _ weak ſtate of body to write her intended alteration as to the dis-“ 


u | poſition of the reſidue ſhe deſired Chriſtopher Beauchamp to writs 
Abe Perlof what the would dictate to him. Whereupon from her dictation 
ä he wrote the paper, marked D, to the end of the paſlage, conclud. 
ing with the words © and their aſſigns in equal moieties”, She 
wdlueen defired her ſon to read over to her what he had written; 
Wich he did in the preſence of thedeponent and Jabells.Braddecl; 
RE and then addrefling himſelf to the deponent ſhe ſaid, © You under. 
| N 12 ſtand what I mean to do.” He anſwered Yes”. She then 
=  gebredher ſon to read over to her the whole of the paper, markel 
= Þ- A; which he did; and when he came to the appointment of 
executors, and had read the name of Charles Yorke Eſq,” the then 
aid and Cbri Mopber Beauchamp Eſq.“; *, aud deſired him to in- 
ſert his own name as one of the executors thereof; which he in 
1 | the preſence of the deponent and Jabella Braddock did. When he 
B came to the end of that paper, he then read in addition thereto the 
© paper, marked D, written by him, as before mentioned; and when 
he had finiſhed reading over the ſaid 8 ſhe then again aſkel 
por a pen; and ſaid, „ Now 1 will ſign it”; and ſhe then wrote 
. che words « Witneſs January 1 ; and ſubſcribed her name at 
5 the end of the paper, marked D; 8 the deponent and Hobel 
Braddock ſeverally ſubſcribed” "their | names as witneſſes thereto: | 
a When they had ſubſeribed their names, ſhe defired har ſon to tie 
up all the papers, and put them i in the. box again, and lock them 
up; and ſhe then faid, © 1 ſhall Ws age in Ke now I hare 
done this”, or to that ele. 
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E The deponent upon "Gs croſs-examihatioh' fates,” that the 
TT cat exp! eſſed ſome diſapprobation.. at the manner, in which 
ES: the reſidue of her eftate was ſo diſpoſed of by her ſaid will; and 
ER from her converſation at the time of reading her will he verily 
believes the did i intend to revoke Fre much of her will as related to 
che diſpoſition of the relidue ; 3 and intended | to diſpole of the il 
relidue e according t to the Paper, my D. 4 ee EE =" 


| The effect of theſe papers was Möhne 1 the Lord | Chanel 
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without argumem. wg n F en, Gd, 5 a : 
= "a Caine hats whe. echtes 8 cannot 
prove all theſe paper s. They muſt reject either what revokes or 
we vos 1 5 | 3 5 . . „ 9 ha i „ WE 


YM W hat 
„ i ; 


* voy 


2 in <Chanigery: - 15 5 15 


what is „ If ther will is revoked, they ſhould-only 1 
proved the paper revoking it and what is ſubſequent to that. If. 
it is not revcked, they ſhould not have proved the paper purpott- 


the teſtatrix at the time. It is not a queſtion for me to determine. 
They ſhould have diſired the Eccleſiaſtical Court to determine, 
which of theſe. inſtruments 1s the laſt will and teſtament. The 


paper, marked B, appears to be a mere draft, anterlined and _ 
| ſcratched.” 1 ſhould incline to think, (it is a raſh and haſty firoke) 11 
| the will is 0 ſand as to the ſpecific reſidue: as to the diſpoſition 
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Haip- 
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of dhe general reſidue the codicil giving the abſolute intereſt to the a 


ſons controls it. There could be no purpoſe for making the codi- 


il, unleſs ſhe meant that. * en is, that I am acting Sk 
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The So fietror General foo the air obſ erved, that 3 it 4s = 


moſt likely, the paper, marked B., was the firſt written Paper, 


from the ; Grqumtance, that the crultees were named in Le 
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"The Attorney 3 N the F e Ka. all ks 3 were 
teltamentaty; 3 therefore probate of all was granted ; and the con- 
firuQtion left to the Court: that this was very much the caſe of 


The Duke of St. Albans v. Beauclert (a), and Reay v. Thpper (5), 5 


and Coote v. Boyd (c), in which probate was granted of both 
inſtruments; though the latter operated in part as a revocation | 


of the former. The paper, marked D, was probably written in 


ſuch a way from the delicacy. of Mr. Ps 3. who 1 PUDEny - 


Put down oy wars 05 teſtatiix! 9 
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very clear, what was her intention; thus far to revoke: then a 
does not mean to revoke the reſt; for ſhe defires her ſon to add 


| himſelf as executor ; and really there was no uſe for this but to 
give them the abſolute intereſt. It is really very unfortunate, that 
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ing to revoke it. It turns alſo upon evidence of the demeanor of The o as. 4 


ee, e l would nl. 


1 | The Lord 
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ene in chanerty. 


500. The aue ial neh ſtruck me, as the wiſeſt, is to q ths exaQly 
8 the Tra proviſions neceſſary for perſonal eſtate as for real; and 
all the conſtructions, that have been FOE a * dn 7 


| 5 9 1 tie 


Hax b 
wWieke. | 
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1 think 1 may 1 U) 3 pronounce, that the "<0 of 
Chancellor. "hl reſidue by the will is revoked by the teſtamentary Paper, 


of opini- 


on, that it is © marked D. Direct the account pro forml; and that an equal ſum 


5 7 tte to What the teſtatrix had advanced for her ſon William Henry ſhall 


proviſions of be paid- to the plaintiff Obriſtopber Beauchamp, according to the 


the Statute of 


F paper, marked E.; and that the reſidue hall be 9 over to the 


E deviſes to 
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wills of per- Piatnik in * moieties. 
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The e Right Hon, Sir AnCuIBALD Macponaiy Kut, Ch. bern. 


235 Sir BEAUMOXT Horgau Knt. . 
Sir Ricuard PERRYN; Knt* 5 
Sur W ee Kat. 1 


Jud ment. 3 of 1 1 
1 e's - RAY. . MA IAS 5 
. | 35) 
3 1800. * 1 Fl 2 +, 1 * x 
|= Voluntary FILLIAM, 9 Eig. cchabited . the ee Ja 
bond during 


cohsbitstion, Mathias from the year 1793 tall his death i in September 1797. 


to a woman, 


prerioudy of On the 14th of April 1796 he 2xecnred a bond to her in the penal 
ag 8 5 of 700 l.; with a condition, that if the hei 


ſoon heirs, executors, or 

$ a 4, adminal ators, of che ſaid William Famiſos {ball pay the ſaid Jar: 
erxpreſly fe- Mathias, her executors, adminiſtrators, or aſſigns, the ſum of 350/. 
| . Curing acon- 

dre .0h Ge within ſix months after his: deceaſe, with merh en, my: 0 of 
| _ | bis death, then the obligation ſhould be voide) 1 
; 1 5 annuity in | A; 1 ©, 1 5 

caſe of ſe- boy 


4 e - "I 5 Hat che ih af af Speeder . he 3 ns bond to o her 


ill by the -;, | 
3 5 An the penal ſom. of. 1000/.; with A condition, reciting the paſt 


e 1 connection; and that the above bounden William Jamiſon from the 


; © livered up 4 allection, which he hath and dexreth Tor ng e we ij 


was diſmiſſe 


with colts: _. | 
"WE former being 1 uximpeached; the latier void a aw, 25 Fro RY La»; 
e - 5 er 


n 


ts, ha for and towards her e e and W 
port in A of his death before her, or of his declining to cohabit 
and ſive with her, hath agreed to ſettle and ſecureto her the annuity | 
or yearly ſum of 607., payable, as aftermentioned: now the condition 
is ſuch, that in caſe the ſaid i lliam Jamiſon, ſhall decline to live 
and cohabit with, and ſupport, the faid Jane Mathias, and ſhall 
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ſeparate and part from her, then the above-bound William —— : 


his heirs, executors, or adminiſtrators, any or either of them, ſhall 
and will well and truly pay or cauſe to be paid unto the above- 


named Fane Mathias and her aſſigns one annuity or yearly fun 


of 600, payable half. yearly during the natural life of the ſaid 


"Fane Mathias upon the 21ſt of December and the. 24th. of Jane, 


the firſt payment thereof to be made upon ſuch of the above- 
named days as fhall firſt happen after ſuch ſeparation and living 


apart 3 but in caſe the ſaid William Jameſon ſhall continue to live 
and cohabit with the ſaid Fane Mathias to the time of his death, 


| then if the heirs, executors; or adminiſtrators: of the ſaid William 


"Famiſon, Oc, ſhall | pay, '&c, to her or her aſſigus one egen of 
85 wy darling ber a; then the r hall _ void. 

Me; Famifon died} off fled fy very, conflicts property, to Nl 
amount of about 30, 000 /.; which he bequeathed in favor of his 
infant daughter by-a deceaſed wife; with. a, limitation over in caſe 
of her deceaſe under the age of twenty · one to the plaintiff; ; whom. 
he n cuto wad guardian. to his eber . 


. bill N that the 1 may 5 n to deliver 
up the. bonds; "I or that the latter bond may be declared to have 
deen en in len and atisfition of the 1 and * an 


wi Ad dion a 86 ahi 1 . e EY 
'Exthequer upon motion 1 alter a #erdic had den obtained | in 
—A ns 


. * 


A of the execution 775 whats bonds Mr. 7 2 way . 
about forty years of age. There was oontradictory eyidence as to 


* 2 a man of weak underſtanding, and given to excellive 


* 


ig: but the probt of intoxication, did not apply to the exe- 


cution of the bonds; which took place in the preſence of the at- 
-torney, who drew them; and he was the Wirneſs to-them. The 
evidence was alſo * upon the whether theſe trauſ- 

Vol. V. . 5 3 ROE mak actions | 


| * 
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— ay Ehatitery.... 


4860. dds wears cs a&Qs or in conſequence of her preſſing him, 
The plaintiff alſo produced evidence, that the defendant had been 


G 


8 A very looſe woman, before ſhe lived with Mr. Jamiſon; and that 
IE he ſaid, he had given her a bond for 604. a . . * 
5 de wan 18 Tres TS, „ e 198 | 


: 
1 


1 


The e of Mr. my 165 died 0 under the age of besos 
ae the ſuit had 1 785 nn 18 | | 
"a Mr. E 99 85 Mr. F Tolles, x "the e 72 —I 
0 he tranſaction was entered into pro turpi cauſa, and is againſt 
pPublie policy, it is void at law: but this Court has a con- 
. cnn Juriſdiction. The conſideration for future cohabitz- 
ö tion appears upon the face of one of | theſe bonds; and the 
© ' firſt bond muſt fall with the other; as the ſame connection ſub. | 
| „ ſiſted. Whaley v. Norton (b). Prigft v. Parrot (e). Turner », 
„ Vaughan du. To make it good it muſt appear, the 3 
Was to ceaſe. Hull v. Elliot, in the Court of Exchequer. | 
point of conſcience the defendant's claim. is not available. Th | 
-motives for inſtituting the ſuit will not weigh: but the daughter | 
Was Üeing, when the bill was filed. The law muſt take its 
0 courſe. The principle is to repreſs vice by taking away the 
"4 temptation: to protect individuals againſt the influence, which 
artfül women may acquire through the medium of the Paſſions, 
1 Mloſt of the caſes may be referred to one of theſe heads: a ſtipu- 
. lation for chaſtity: a ſtipulation for cohabitation with a proſtitute: 
. which caſes the law interpoſes: $ 3dly, Where. the i 16 reformed, 
and the connection at an end; in Which caſe the man may exer- 
_ «cife bis bounty. As to the merits of this caſe, the ſecond bond 
is flagrantly infamous. 1 is exactly the caſe of Muller v. 
Perkins (e); to induce a continuance of the connection. All the 
0 caſes, that can be cited for the defendant, are, where the ſecurity 
Was given for paſt conſideration. The Court has been induced to 
relieve in ſome caſes upon grounds of compaſſion ;- as, where there | 
das been. a child. If. the ſecond bond is bad, ſo is the frſt, in pro- 
ſlecution of the ſame Purpole, given by the ſame perſon to the ſame 
. perſon, an artful woman, at her importunity; ; the ſending for the 
5 E and the”: commerce ee we "the: wad moment of 
hs) The arguments a relations. 1 00 I How: an. 5 0 wy 2 2 —4 
. Hass.. 00. 21 ba, ; oak 
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1 was e neceſſary. 7-3 the © executor to come e here, that be may 
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know how to conduct himſelf. The Court will not leave him i in 


ſuſpenſe, and to adminiſter at his peril. The only difference, 
where the objection appears upon the face of the ipftrument, i is 


that there is no danger of loſing evidence: but that, i 18 not the 8 


groun. of the JurifdiQtion, | It is much broader. els 
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Me: Richards, Mr, ; e Mr. 8 4 kad The 


exiſtence of this woman as a valuable member of Jeciety, depends 53 
upon the deciſion of this cauſe, It is a great impropriety in a man, 5 
particeps criminis at leaſt, or the greater ſinner, to come into Equity. 


The deciſion. in Franco v. Bolton tends more than all the others e 
| reſtore:the true courſe of juſtice. Mr. Jamiſin was/not an ee 


He was poſſeſſed of a very large Property ; ; which in the; event has . 
The. motive of the ſuit is apparent; 6 


come to this plaintiff. The 
depp this poor ereature of this little.pittance. All grounds from 


infirmity. of mind are given up... The evidence proves directly 


the contrary. - Though ber. unfortunate ſituation, previouſly. to 1 


this connection is admitted; it is proved, that afterwards ſhe. had no 
aware with any one elfe. The laſt houſe ſhe lived in was - 
reſpectable \ It 16+ proved, ſhe there lived faithfully with this 
„ his death; and there is merit in her having lived : 


in an exemplary manner in ſuch a houſe as ſhe lived in before. 155 


There is great danger in too much riger, and in holding, that a 


poor creature on account of her ,unfortunate ſituation ſhall not have 


Juſtice.” She was eomparatively reclaimed by this connection. 


There i is no caſe, or even dicum, that if a man lives with a woman, 
and gives her a bond or ſecurity,/that ſecurity is therefore void. 
3 Thaw is no een aden nen in wt or bond. Shall 


| nk ink eee he gave, „ thinking i it een Wust is : 


 there-againſt che ſecond bond? Is 600, a year for life too great a 
pProviſion by a rich man for a woman, whom he has reſcued from bl He 
Proſtitution, and with whom he bas lived for ſuch a period? Is 


ſuch a tranſaction one, againſt which a Court of Equity will 
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eve? Can the Court from the T_T circumſtance of their lv- | 


Wn; IL 121 11 FP | 
E E d hind) an © As ibAijenke; or | any other 


: 5 5 og ground declare this ſecurity void? Some of the poſitions muſt be 


r admitted; vis. if a raſh young man is induced to give a bond to 
3 Maris a woman living | as 4 ſtrumpet, for whom. there 4s no fort of 
—_ reaſon that he ſhould make a proviſie on: but it it is Aa very different | 
Fs caſe, where the woman is comparatively- reclaimed; and libes 
5 faſthfully and altsgionatelp afterwards. All the duthoriites are 

1 clear againſt ſetting. aſide the proviſion in Tach a caſe. There! i 
no iuſtance of relief, where the cbnneftibn had continued for 
A length of time, the. man Joi juris, and the woman faithful, unleſs, 


Y where) it 18 the aca 8 ings Profitition; wr pf it t walt 180 
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wif * lets (vere 150 FRAY Wh 
0 got nid of. T6 Matthew V. "Hanbury (5) relief Was given upon 
. The defendant infiſted” alle dpon a falſe defence, 
Having infiked + upon a valuable. conſideration, The could! not aver, | 
that the deed was: voluntary. It is ſaid, an executor is to be looked 
upon in a different light from the party himfelf. That is only, 
here he wants affets: where there are aſſets, the 'executor is In the 
ſame fituation,' © The! Marchionss of Annandale” v. Har#ir(c) ad 
e v. Rose (d) are upon the ſate principle wich all che other 
eeaſes· This defendant does nöt come for relief; but is brought 
Here, he is as much eiititledito favor a8 in Cray v. Roole. Clarke | 

| 2 v. Periam: (went upon abe evidence It did not ; appear, but 

„ chat the woman was a common ſtrumpet. -There. alſo: ſhe ſet up a 

„ valuable conſideration ; and could not afterwards, inſiſt /upon the 
pound, as weluntary. In, Prig v. Furrot a woman coming intoa | 

family, where there. were a maſter and miſtreſs, becomes an 
1 adultereſs, and cauſes Aa ſeparation, | That was. a monſtrous caſe: 

; but Lord Hardwacke intimated, that. had. ſhe- Not known him'to be 


| A married man, or, if he had been impoſed upon, it might be 


95 otherwiſe. In Turner v. Haug ban the judges ſupported the bond; 


RI N : | and the Court will act upon that caſe; : for this: is; after all, matter of 
g Aa, . Spencer f yruns quatuor pedibas with chis caſe; except. 
that in that the defendant was proved not to have been Faithful: | 
9 in this.no infidelity is proved. What muſt have been the influence 
of the defendant in that caſe, when. Hill offered her 10000.? In 
Walter V. Perkins it was: — the Price of proſtitution. At is 


(9) 2 Ch. Ca. 16. ID Faw. 187. <Q 27 Wie 43% i - 4) Far. 153 
00 3 44. 333. 337+ N 641, „ pup 


cad} Pais" v. en « was Sales verdiet at laws Hit that 186 n 
to nothing; for if a defendant fails at law againſt a corrupt inftry- 
ment, he may afterwards come into Equity, It is the common 


prackiee to relieve after a verdict at law, and to injoin execution. 


Gr ; 
Ve 
Mate ay. 


ln this caſe they might have pleaded at law. If there is any thing a ; 


in che eircumſtance of a verdict, this defendant has a verdict upon 
the firſt bond; and would have had a verdict upon the other: bur 


they prevented it by paying the atinuity. This is quite a leguj ! 


queltion; though undoubtedly this Court may ſometimes be re- 
ſorted to. It has been ſaid very correctly, that a Court of Equity 
is not io be made an engine in ſuch tranſactions. Dillon v. 


Jones (a) 18 müch like this caſe. The woman * lived with 1 


| many perſons. | She met Mr. Dillon at the Opera. 1 


| oth the green attachment ;'and it was apparent, ſhe had — 5 


ſmaller annuity. It is plain 


* 1 * 
a . ! 

, : n : 
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eilte o br. 


1350 Is Chancery, befor Lord | Bula 


| influence over kim. He gave her a bond for 3000“. and an an 

nuitys Sue was aſked, whether thoſe ſecurities were given as the — 

price of proſtitution. She ſaid, no: no condition of that kind was 

coop with it; adding, „ but perhaps he might mean to attach 

| me". They quarrelled; and then ſhe levied an execution. Lord „ 

"— Would not interfere, but upon the terms, that the plaintiff 
ſhould pay the amount of the bond into Court, and the ſheriff 5 
would pay her the money levied in reſpect of the annuity, It 
| was [afterwards compromiſed: the plaintiff's father granting a 
rom the terms impoſed, what muſt 

hare been Lord Butburſft's opinion. It is ſaid, this defendant had 
importuned for a proviſion. Was there any harm in that? Was 

it not'reaſonable? Where was ſh to go upon his death? If this is 
an legal bond, why ſhould the plaintiff come here, if it is void 

at law? The only ground, upon which they are right here, muſt 

| be, that the e was N W aged] but * i uo. 


he. . in . to FT 3 of ton, upon : 
the objeckion ariſing on the face of the inſtrument, it is equally 7 
within the determination of a Court of Equity. This point Was 
mace upon the motion for the injunction: but it Was granted as | 
to both bonds. Whatever a Court of Law will do, it cannot ouſt _ 
the juriſdiction of Courts of Equity in theſe caſes. This is con- LL 
1 a8 + bond obtained by fraud. No ee how the c on- 
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© -Cofla v. Scandret (e), Sowerby v. Murder 8 
well (5), and Newman v. Franco(b). as to money won at pla. 
, Brodie. — in the Court of Exchequer,” upon a note taken 


ler is pre mY Ir 4 4s: - tt 3 1 bros 
bonds, We. The Court will interfere, wherever it is contrary to 


olicy 70 the law ; and: will not permit the defendant 0 hold 
the; inſtrument, in order to haraſs the plaintiff, Harrington „ 


BOY Df hate (a) was decided upon the principle, that the bond w 
Ne againft the policy. of the law: the objeQion, I admit, not apperr. 
ing on the face of it. Law v. Lau (6). Mchitiingham v. Torn. 
 burgb(c). In Channel v. Churchman (d) nates given to carry oy 
a tithe ſuit were decreed to be delivered up, though there was a 


defence at law. The ſame point, that there is a concurrent juriſ- 
diction, was decided in Minſbat v. Jondun, at the Rolls, D: 
Js: Rawden V. Shad. 


on the day of the diſſolution of partnerſhip with notice. Clark: 


v. Periam. Spelle W is rate in Wor rnd 5 which nner be 
bad i e e e e 1 
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4: They ON not 4; A ade a there tad . an . 
e that the parties ſhould live together: What Lord Man. 
ela in Walker v. Perkins with be called Premium pro- 1 


 ltutionis: In Franco v. Bolton there were particular circumſtances. 


It was after a verdict at law. It is faid, there is a defence at law: 


but as to the firſt bond at leaſt the plaintiff has a right to call upon 
"whe! defendant to ſay, what was the conſideration. We could not 
have inſiſted at law, that the ſecond bond was in lieu of the firſt. 
*: | Belides the executor muſt come here to > have ne « bond pond 
5 8 other ISS > 5 . F*** 


\ 4 


-- 


10 © ſuſtain ſuch Candi FX | ab . 5 * The 


15 imbecility of this man is plain from his conduct. There is evi- 


dence of converſations, ſhewing, that at one period he intended 


marriage. What Lord Nottingham ſays in Boaly v. —— ſeems 
. odd; for till lately Courts of Law would not permit an averment 
2. dehors the inſtrument; as now they da. Collins v. Blantern (i) is 


the firſt caſe. Whaley v. Norton ſhows the difference. as to 4 


voluntary bond- given. to a proſtitute, and between contracts exe 


(a). I Bre, C. 0 154. e Fer. 145. 1 5. Was, 391. Eb, 60 h 
(a) In the Court of e in 1776. (e) 2 Punt. 170. (J) Cited 2 Hul. 456, 457 
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between the caſe of the party himſelf and the executor... In Bain- 


cided upon che ground, that the man had been prevailed on by the 


inſinuations of a common proſtitute. In Ligbibone v. Weedon (b) 45 


there was no proof of unhit cuntradut. In Spicer v. Hayward (c) 


relief was denied: but the man had ſeduced his wife's ſiſter; and Fo ; 
bad children by her. In The Marchioneſs of Annandale v. Harris 
the, Court wauld not have reſorted to ſpecial arguments, if it could | 


a 58 6 "Matthew v.  Honbury Gates _ Adagio 
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ham v. Manning (a) it is ſtated, that Matt bete v. Hanbury was de- 


Mar niAs. 5 1 
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have been argued on the general ground. Cray v. WE 
L treated as a. mere voluntary. gift: a woman. of virtue induced wn 


large promiſes. + Clarke v. Periam only ſhews, that Lord Hard- 
uicle thought, the charge, that the plaintiff was a woman of bad 


character, was. material, It Was proved, that ſhe, was a ſtrumpet. 


Circumſtances will induce the Court to relieve againſt bonds. given 


26 \ premium. puderis.. In Ti urner v. Vaughan the. bond was for 1 
cohabitation had. Strong expreſſions fell from the judges as to 
the duty of providing for a woman, with whom the party has 


| | cohabited, There Was nothing to ſhew, ſhe had been a ſtrumpet. 


That caſe therefore i 48 reconcileable with the others. It muſt have 
been; decided” upon the ground, that it Was premium pudbrit; „ 
In Hill v. Spencer 
chere Was no ſtipulation for the future; and there. was an a, of N 


which Gould, Juſtice, fays muſt be, preſumed. - 


e in nr e refuſing. the 19004. , 
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3 4 7 * "PEE upon which at: m this fort are to 5 be decided; 


are now ſo well ſettled, and ſo extremely clear, that I think myſelf aL 
"The - 
In the courſe of cohabitation the firſt bond 
was given: 2 ſimple voluntary bond. In the courſe of the fame 1 
cohabitation the ſecond bond was given; which upon the face of 

it ſtates a continuance of the oohabitation: and makes it the intereſt 

of one of the parties, and no matter, which, that that connection 


diſpenſed from the neceſſity of going through all the caſes. 
cale'1 in ſhort i is this. 


5 mould be diſcontinued. As to the firſt bond, it is moſt clearly . 


ſettled, in caſes, where it has not been the direct point, and in 


? * where it had, as for inſtance; i in : Dillon v. Famer,” WS it 
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was made a ca hates 8 was any underflanding for a 
continuance of the connection in the breaſts of the parties, though | 
it was not expreſſed ; and the defendant being interrogated, (aig, 


Y Marti | there was not; and therefore it was held good, though only 


= 
4 


voluntary. In Hill v. Spencer that is moſt clearly laid down; and 
Lord Camden ſaid, there is little difference between ſuch a bond to 


1 W in ons aid . and bels e a "_ of iy 
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A to © the ſecond . it is 1 9 8 A lt e this Gn 3 
4 conſideration appears upon the face of the inſtrument, it cannot 
be countenanced in a Court of Equity; ; to ſet aſide all conſidera- 
tions of religion and morality, for an obvious reaſon of public 
policy: all proper connection can ariſe only in the honorable ſtate 
WE marriage. It is faid, the plaintiff brings this bill rather 2s 
guardian to the daughter than on his own. account. How far he 
was right in not ſmothering. this tranſaction for ber father's fake, 


155 it is not for me to ſay. He thinks it for his character to hang up 
To, his benefaQor by the road ſide, with all his infirmities about him, 
He comes with no very favorable claim to the interpoſition of this 
Court. But he comes in a caſe deſperate with regard to the fic 
bond; for nothing is proved or ſhewn, that can in the leaſt in- 


| validate that, as a ee bond. e as to chat the bil 
| muſt be diſmiſſed with 11 8585 0 3 


Wirh 3 to FP deren Sond 5 q br eg at tall into the 


5 : 5 5 of juriſdiction, it turns upon a plain point. The plaintiff 
comes upon a bond, declaring upon the face of it, that it is an 


„ invalid bond. The defendant ſhould have demurred to the aQion 


F. that bond. . Inſtead of that he comes here; profeſſing, that 


is a piece of waſte paper: he goes through the whole length of 


5 3 litigation, bill, anſwer, commiſſion, Ve, at an expence 
poſſibly of 2 or 300 J. In ſuch a caſe, though Equity may have 


à a concurrent juriſdiQion, i it is not fitting i in the particular caſe, that | 
| 4 Equity ſhould entertain the ſuit; for it would be a monſtrous hard - 
ip, if a man ſhould came here, ſaying, another perſon has an 


iaſtrument good for nothing upon the face of it, that there is 
nothing of diſcovery wanting, but ſtating, that if the inſtrument | 
is ever produced, it is good for nothing, and a piece of waſte 


paper, yet ſeeking by a long litigation in this Court to have that 


ioftrument divers: * T _— is a 1 not to be encouraged; ; 


for 
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1 * een . were HON were creditors of Gs: A Ls 
Strickland and Robert Ricbardſon, partners, to the amount of 5 04-500 


bankruptcy - 


2000, for money paid and advanced. iis and Richardſon _ _ 


having ſtopped payment, the latter abſented himfelf; and com- pra; ee 
mitted' an act of bankruptey : P but Strickland had not committed the aflign- | 
any kX "of bankruptey; being "confined to bis bed4in'a dangerous © 
Ke, "Under theſe eircumſtances the petititioners on the 1ſt of 

February ſtruck a docket; and beſpoke'a commiſſion of bankruptey | 

againſt Richardſon ; and upon the-Sth the commiſſion was ſealed  —__ 
and ſued" againſt him, by the deſcription « Robert! Richardſon | 1055 8 5 e 
« (partnef wich Edivard Strickland) of Corporations Rota St. Job's 
« Street ig the county of Midalgſer, merchant,” japanner, dealer 
| « and chapman, 5 on eee — the firm py aaa 
| 6 and e ee 1 af | eie 95. TY „„ N SH 1 13 
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VVV „ ors" li * "I . „ whe „ „„ „ 1 

Ot the th of 8 the e ee met; aa 3 he 
commiſſion; and qualified; and iſſued a ſummons to one of the 

workmen to attend upon that day, to be examined as to the act 

of bankruptey. The ſummons was ſerved on that day: but = 

witneſs was prevented from attending by the clerk of the partner- 

ug! The commiſſioners adjoarned; and iſſued other ſummonſes, 
Ny to the foreman, to attend upon the 14th, He did not 
auend : but upon the -15th the commiſſioners upon other proof 
found” Richardſon a; bankrupt; and e a provi ifonal aligns . 
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On che * of A, bruas y Strickland FP Glas the Fe 4 1 
tiles was ſtruck, and upon the 15th a commiſſion was {ealed, 
againſt! Richardſon, on on the petition: of his brother: in · law, upon a 
debt or 200 f. for money lent and goods delivered, by the deſcrip- 

on Robert Richardſon; of St. Johns Street in the county of 
« Agen, japanner, ſurviving: partner of Edward Strickland, : „ 
* late of the ſame POR, Japinine?, deceaſed.” tot Po 
Vol. _— _—_ RT... ĩͤ ĩ ĩͤ 


kb colicitor * = HEE upon. 50 N 1 1 . 
"i ſolicitor for the ſecond. commiſſion. with. notice of the former: 
_ notwithſtanding which, the ſecond commulſion was. Proceeded i in; 


1 and Ricbardſon was found a bankrupt under that upon the 17th, 


3 Both commiſſions were advertiſed upon the 1 8th of February 


5 e the it of March. . 


and meetings for the choice of aſh W 8 were appointed in bott 
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| | Genoa abjetted;. that the — Fo in 1 fu 


i joint · tenancy; and no aſſignment having been made 


previous to the death of Stricbland, the ſurvivorſhip took place. 
The date of the commiſſion has no effect: but the relation to the | 
ct of bankruptey is this : it avoids all acts to the prejudice of the 
| ereditors; but has not the effect of preventing the bankrupt fron 
acquiring property by ſuryivorſhip. The /affignment has that 
_ effe#, From the moment it is executed it has. preciſely the ſame 
effect as a voluntary aſſignment. Fux v. Honbury, (a) determines 


Vir ; 48 


The joint-tenancy was there conſidered: ſevered, not by the 


| at of bankruptcy, but by the aſſignment. It hag been determined, 
that acts done by partners, who had not committed an act of 
| bankruptcy, or by their clerks, are valid, notwithſtanding a ſecret 


Aa ccd of bankruptey by another partner. It very oſten happens, that 
one partner carries on huſineſs a long time after a ſecret act of 
bankruptcy committed by the other: but if this doctrine * i 
5 will be e e Aon n e creditors.” N 
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: ſaid, the aſſigument is the eſſential Wing: to ſever the partnerſhip. 
How was the law previous to the Statute of George'2.1(5)? Till 


"a Manefeld and Me, Gels in W of be panitiab=—It i 


then the commiſſioners diſtributed the ' effes. | The commiſſion 
ſevers the partnerſhip. When the commiſſion iſſues, the property ' 


zs out of the bankrupt, and in the commiſſioners; and the aſſignees 
take from the commiſſioners. This partner 


5 the life of Strickland by the iſſuing of the commiſſion. This was 
dtnhe idea entertained in For v. Hanbury. Phere was no notion, 


p Was ſevered in 
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| Lond namen on- 1 mentioned the point. to the n 1 
0 [ think, the majority of them were of opinion, they ſhould 2 
not nonſuit in either caſe, an action of trover, or of ne. 
What; is recovered i 18 watter of account between the other partner 
au the aſſignees (a). o The iffuing of the commiſſion does nothing, 
unleſs he is found a bankrupt. . The adj udication, that he. is, a 
- bankrupt, 8, what. ſevers the partnerſhip, The firſt act is that de- 
claring him a bankrupt; then all the property is out of him; and 
bey make the alignment. In order to deveſt completely Sy. 7 
muſk; make the aſſignment. In the caſe of a debt due to: the ub 
Crown the Crowm will ſeize, i if they. can before the aſſignment. | 2 
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Publication bing paſſed, FAY EY of the dee * 

N been delivered, a jotion! was made, that "the cauſe; ſhould be 
PE for two. days, and in the mean time that the defendant _ 
_ ſhould he at liberty to examine Kenneth Macrae to the 4th inter- „ 
2 ry, * _—_— his e eren the 1920 eee. „ 
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lerk to the partnerſhip, eee eee . 
defendant,. Rated, that having been acquainted. with the interroga - „ ; 
tories. previouſly 0 attending. to give his evidence, he wrote out 
is anſwers. to. ſuch interrogatories; which he delivered to the e 
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Examiner at the time of his examination, in order to be reduced | 
into proper form; and the fame were not afterwards returned ro. I 
hs "Ir wy N . FFF | ; him. . } 
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ade vim be dppaliiontc were - Uebe, and 7 taken, i 
* 4 = and different from what the witneſs intended: upon hib examination. 


. His 2 5 wer to te =o in rnd was * r 


M1TCHeLL. 


EI | 1 ane wel neh ie he to id a , 
5 nene to converſation between the partners as to the Uifoluticn 
. "of the partnerſhip. The abſwer to the 8th ititerrogatory, as it 
Pn Rood" in the de poſition, was, that the Witheſs' did not know . 
9 Any Uteration' in the partnerſhi ip books, or in the mode of Mr 
. 15 iCeott of the aforehi buſineſs,” "Th 
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2 he TP "OE dae * My 7. Hilford' * 15 of th "TY motion— 
In many caſes this has been permitted after publication : but in 
9 8 this inſtance there is no danger; as no evidence has been entered | 
„  inbwby the plaintiff. By this: miſtake no depoſition | has been taken 
+++. from this witneſs as to the 4th interrogatory. "The paper left by 
dim with the examiner,; containing his anſwers, to the. interrogz- 
| ',* "* tories, has been loſt: but the witneſs has a copy of it. This bs 
been permitted upon the f cial. ground. of accident; or miſtake: 
„ Griells v. Ganſell (a): Sandford v. Paul (5). In this inſtance there 
is manifeſt "miſtake. The office copy of the depoſition takes no 
notice whatſoever of the th interrogatory; and the 11-4998 has 
| W a CO a what ang delivered to the e examiners) 
en . . 
meer a. al feld and A. e . * 
on—This is very aprt i i very extraordinary mode 
of examination to ee the witneſſes to come with prepared 
anſwers. Th roduced as the anſwer to the Ath inter- 
rogatory is er icinfclarable ength. It is very difficult to conceive, 
ſuch an omiſſion could happe by miſtake. It muſt have Occurred 
to the witneſs, when his examination was read over to him. This 
therefore” muſt be's an” e N 18 not indterial, oy hat uy 
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| cali _ not examined witneſſes. The miles: | is OY the 
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Fenner a by his will, dated the \ 15 of = 


DE MIERRE v. TURNER 


1 796, gave and bequeathed to his worthy arid moſt eſteemel | 
friends Anthony Francis Haldimand and Samuel Horne Eſqrs. the 


ſum of 5,0007.; upon truſt, that they or the ſurvivor of them 


ſhould place out the ſame in ſuch of the public funds as they or 


he ſhould think moſt advantageous i in their own-names, and pay 


the intereſt and dividends arifing therefrom to his dear ſon Joby 
David Albert De Mierre to and for his own uſe and benefit, 
The will then proceeded with the following proviſo: $ 


oy Provided that no mildere in buſineſs ſhall in . mean 
oo time have happened to my ſaid fon ſo as to deprive him or any 


wn „family he may then have of the benefit of, the ſaid ſum of 


<5,0007. or the produce thereof: it being my expreſs. meaning 


«and intention (as his fortune in other reſpects is amply ſuffi 
hes cient) he ſet the ſaid ſum of Sooo. and the produce thereof 
fion for him 
or his family: 
but in caſe 


« apart, and thereby and thereon: to form a certain and permanent 
4 proviſion for my ſaid ſons. or any family. he may have at chat 3 
« period: but it is my will, that in caſe my ſaid ſon fail in 


ow | buſineſs at any time before he attains the age- of thirty · ino ; 


% years, that then my faid truſtees or the ſurvivor of them or g 


5 the executors or adminiſtrators of fuch ſurvivor ſhall ftill con 


%. tinue to ſtand poſſeſſed of the ſaid ſum of 5,0007., and pay the © 
&« intereſt or annual dividends thereof for the ſupport of him my 


dear ſon his wife and children in ſuch manner and form as my | 
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i ſaid truſtees or the ſurvivor of them or the executors or admini- 
« ſtratars of ſuch ſurvivor ſhall. think moſt proper and beneficial, 
60 and ſhall ſo. continue. to pay the ſaid intereſt aud dividends ſo 
uae long. as my | ſaid ſon ſhall labour under the effects of any miſ- 
fortune in trade: but as ſoon as my dear ſon ſhall be freed and 
« abſolutely diſcharged. from the effects of any misfortune or 


ſaid ſum of 5,000 l. and the Produce. thereof to be paid or 


re) to be paid to bim: achoris the jatereſt to be continued to be paid for the 8 of bim, bis 


I . + wife and children, for his life ; and if-at bis death he ſhall be under any diffculty from misfortune or 
- failure in buſineſs, in truſt for his. wife. and children according to his appointment by will; 
:*thall leave no widow or child, according to his diſpoſition. 
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ſon in the 28th year of his age being diſcharged under a deed of compoſition, the legacy was decreed 
; to him; the truſtees and bis children not oppoling it.: but the, Court obſerved, that if he-ſhould e 
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« dividends thereof to and for the uſe and benefit of his then 
| « wife child or children in ſuch parts and proportions as he ſhall 
a by his laſt will and teſtament direct and think proper: but if my 


| « ſaid ſon ſhall die without leaving any widow child or children, 55 5 


« that then and in ſuch caſe he my ſaid fon ſhall have the liberty 


of diſpoling of the ſame by his. will to. ſuch. other perſon or x 
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_ exetutors inveſted 5,0001. in Long Annuities in the names of 5 | 
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1 ” "Lond cast T vill is; 000 oddly « worded, It 
85 2 1 = very pollible, the reftstor may have meant what is ſuppoſed by the 
— The plaintiff is certainly, entitled upon the words of tbe 
; . 1 Fo Will; and I think, it is reaſonable. enough to ſuppoſe the teſtator 
=: to Be the intention imputed to him. There is a great appear. 
n ace of confidence i in the truſtees. The teſtator takes notice in 
0 Fu  ahe will, that there is an ample proviſion for his ſon.” It 01 
18 "oY Y lie upon the diſcretion of the truſtees. Admitting, that he was 
8 effectually diſcharged, we have ſeen ſo many inſtances of a com- 
poſition” turning out to be a bankruptey afterwards, that [ mut 
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The Lens er CELYoR ferred, 1 was ; not the queſtion: 66" 
it was; whether there was a partnerſhip: the ſubject being an 5 ; 
agreement for land, the queſtion then is, whether there was . 155 5 9 
reſulting truſt for that partnerſhip by operation of law. The queſ="_ b 925 "2M 
tion of partnerſhip muſt be tried as a fact, and as if there was _— | 
ſue upon it. If by facts and circumſtances it is eſtabliſhed as * 1 
fact, that theſe perſons were partners in, the colliery; in which - i 0 
land was: [neceſſary to carry on the trade, the leaſe goes as an Y 2 
incident. The partnerſhip being eſtabliſhed by evidence, ben 
which a partnerſhip may be found; the premiſes neceſſary for the 
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110 Soleil J 40 Ws. 816 ti for th plaintif'; e Ms. © F200 ] ; 
Romilly for the defendant, Kent, in ſupport of the dente The decla= Ni 
| ration of the Statute of Frauds as to truſts is fomething different from +... 
that as to Agreements concerning land, requiring, that truſts ſhall be 1 
manifeſted by Writing. The party may publiſh” evidence winder - | ie =  —_— 
| his own hand; and that is right; for. a truſt is often to be . == 
eſtabliſhed againſt an unwilling party. The plaiatiffs could 3 

no intereſt i in attempting to introduce parol evidence, or to induce . „ 
the Court to deviate from the proviſions of the Statute 3, for every 
thing, that exiſts in this cauſe in writing, leads to eſtabliſh be 
truſt; and there i is nothing. to ſhake it except ſome: parol declara- | 1 
tions, alledged to have been made by Mr. Burdon. ; This caſe i 5 
an inſtance of the wiſdom of the Statute. in excluding parol 9 ; „ 
| dence; for thoſe declarations are quite contrary. to what muſt bare 5 9 > bo 2 f 
been the fact. They were not made by Mr. Burdon with a view | 4 | 1 1 
to deceive his partners, but merely to keep the matter ſecret: de- . 5 "- 
*clarations, men frequently make, merely to veil their affairs from „ | 


the knowledge of others; which e how unwiſe i is to 2 
upon ſuch 9 FVV 1 3 
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3 _ eaſes! in Chaneety. — 
„ : 1800. as; with Ude to Kar 8 intereſt as litter: but 3 it abs bepln- 
1 OD N ning of a correſpondence ; all of which has the ſame tendency, 
· hs ſecond letter is ſtronger⸗ In uſing the expreſſion © /r 1, 
BW Ee 9 ales he could not be anxious for his co- leſſees of the Soller); 
8 of two of whom, Peareth and Wren, he knew nothing. The 1 
hg perſons he was principally concerned with were the bankers. The 
5 bes he holds out to them is as to the payment of the money 
due to him, not, that he will not give them a ſhare in the colliery, 3 
That he apprehends will go with the ſhip. There is not be 
1 hint in bis communication, with them, that he had any 
option to admit them or not. The evidence here is much leſs 
ambiguous than, that in Tawney: V. Crowther. (e). In tbis ce 
there is a clear reference to the propoſal. By that reference the 
terms of. the truſt are as clear, as if a formal. declaration had been : 
.- executed... O. Hara v. O. Neil (5) was taken out of the Statute upon 
much more ambiguous evidence and circumſtances,. It i is abſurd 
to ſuppoſe, that Mr. Burdon gives a ſhare to theſe parties, meaning 
b take a ſecurity for his debt upon it, and that they ſhould obje o 
that propoſal, which he made the condition of ſuch gift; - or. that he 
having the ſole! intereſt in this property ſhould be anxious to get 
3 upon 5 They are made to covenant as to the truſt, © 
upon which he ſhall k hold the fourth ſhare of the colliery. Kent's 


letter is in terms of _ caution inconſiſtent with the idea of a. 
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in Lale v. Craddock (s), The Maſter of the Rolls intimated, that 

pw ſhould have had a .doubt, if it had beeen clearly proved, 
that Burdon made all the advances, 1. ſhould have denied that | 
inference. As he Was the monied man in the partnerſhip, he | 
might have taken that upon himſelf. But the contrary appear. | 
The advances were by the Bank generally. There is no trace 
in Burdon's books of any advance upon this as a ſeparate tranſ- 

_ aQion. It is only in the books of the Bank that theſe accounts 

9 appear. 11 i is impoſſible to believe the 3 imputation, that they made 
flalſe entries for this purpoſe. There is no foundation for that. 
T bey had then only one of the letters. It! is a ſtrange impuration | 
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and Mr. Wear, for the de efondants, the appellants —The firſt queſtion 
is a mere queſtion of Equity: whether there is a declaration of 
truſt ſufficiently manifeſted by writing. Suppoſing, che bill can- 
not be luſtaĩned upon that point, the next queſtion is purely . 


legal queſtion, and a queſtion of fact; whether under the circum- 7 | 
ances, taking the whole of the evidence, the plaintiffs are to de 
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conſidered as partners with Burdon i in the colliery. The Maſter's —— 


the Rolls determined ſolely upon the firft queſtion (a). There is 


nothing in theſe letters authoriſing the Court to Taiſe a truſt. * 


admit, Burdon had an intention ſome way or other to giv WR 


perſons three-fourths of his ſhare in the colliery, The word 
« our? in the firſt letter would very naturally apply to. the other 


partners in the colliery, Peareth, Wade, and Wren. But all mk 


Wn . intention 1 hs | ROS. 
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7 be Solicitor General in . eernainly . at "the 
within the Statute. But conſidering it within the Statute, 7. ne; 


caſe of an agreement, which is ſtronger than that of a truſt, you 


caſe, but to combat the propoſition then contended for the de- 


V7 See the Kepon,, ante, vol. 3 696. 


exprefſions are much too looſe; and ** be accounted for 55 his 


v. Crowther, it is admitted, eſtabliſhes this; that even in the 85 


. v.  Coother is the OY not Live: A Pay bot an agree- 7 
went. There was no doubt of the terms: the queſtion was 
merely, whether that agreement was ſufficiently adopted in writ- 5 
ing. In O. Hara v. O. Neil it was impoſſible to ſay, there was not 
a truſt, In Lake v. Craddock from the nature of the tranſaQtion 


it could not be . that they 1 were to take as. e joints | 


Ralls, that a colliery was an article of trade; and therefore not 5 
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may by reference to a paper containing the terms eſtabliſh. it. wy 0 
only cited it for that purpoſe. I contended at the Rolls, and I 5 
contend now, that, if we get that length, we have eſtabliſhed a 
truſt. I cited O. Hara v. O. Neil, not from any reſemblance to this 


fendants, but- not now. inſiſted on, that you muſt produce an 
inſtrument framed for che 8 8 anal of . a 


bo F. Was, 158. Eq. E See ute, ts . 138. erde. 1 
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Wen the foundation for a an \ Hos Was 3 laid i in the . ] 
8 Court, it would be very inconvenient to permit a party to lie by,, 
taking the chance of the deciſion there, and: now deſire an iſſue; 
Which, if aſked before, would have been tried by this time, and 
the queſtion at reſt. At the ſame time 1 cannot deny, that for the 
_  JatisfaQtion of the Court an iſſue might be directed. But the | 
1 ground for an iſſue is very ſingular; that.the accounts are to be 
inveſtigated ; which is always a ground for withdrawing the caſe - 
from the. inveſtigation of a jury, and leaving it to arbitration; as 
© is impoſſible to try in the hurry of Nift Prius a queſtion, that 
5 requires a careful inveſtigation and a compariſon, that cannot 
de had at law. In the other mode the reſult will be more de- 
Uberately and carefully drawn, and with more chance of being 
right. But there is no doubt upon the evidence. 5 All che parts } 
"ſtrengthen each other. . Tables 1 wp e it is + rong, e conclule 3 
0 ce. RRR 
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Ihe e, the argument 3 was FE ar 2a a lang * 
Sation of the accounts; the reſult of which aſcertained the follow- 
ing facts; upon which the Plaintiffs relied, as proving, that the 
QA dyances on account of a fourth ſhare of the colliery were made 
a by the four partners. in the bank. in 15 e N not 5. 3 
Mir. Darden alone 1 e x 


"= A 


5 ae the! 2 20 of March: 4791 n vas given in 1 the We 
book for 430907; on account of the colliery, under the title of 
Burdon, Praretb and Co. No money was paid in chen but 

Burdon having called in 4,000“. due to him from Milbank 
lent 3,000, of that ſum to Heareth, Made and Wren, upon their 
$ bond. . Milbant's bond not being paid till the 14th of April, the 
um of: 3. ol. was then received by Peareth, Wade, and Wren, 
and paid-into the bank on the colliery account, The remaining 

_ . 1zooo!. appeared by Burdon s ledger to have been paid in upon 
chis private account, upon which he received: intereft from the 
6 bank. In the beginning of March the Bank began to make pay- 

ments to the drafts of Made on the colliery account; and having 


: . the gilt of, December . in 8 manner vgl, A ance 
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a nde Weed by Burdon aud he other Penner, 1 IO 2 „ 
ForxsTia, 
on the colſiery account were zool. each by Peareth, Malle, and „ 
Meen, upon the 25th of January 17923 and at the ſame time the 95 Ry 
bank by an entry gave credit to Bardon, Peareth, and Co. for 4 1 
15500 U Which ſum appeared to be taken from the private accounts 
of each partner in the bank in equal proportions. 'Similar- Payments WE 
by Peareth, Wade, and Wren, of 5001. each were made upon the 
.13th'of March and the 11th-of. Auguſt following; and on each 
occaſion the bank gave credit for an equal ſum, taken i in the fame 5 


manner _ the Ge « account rad each 1 884 


Ou * . hand hi pits infiouated, that ihe” entries. 
were fabricated with a view to this claim; and contended, that 
the alteration of the title of the account, which in Oober 1792 1 
was entered as Fobn. Burdon's colliery account, \ſhewed, bis partners | 
in the bank did not conſider themſelves : as having any intereſt in 


| "08 . as. he | bad refuſed 0 execute 2 Jed t to . chem in. . | 


The Tor Chancellor Sift th the argument batch; chat 19 5 Li 
don 8 will, coupled with the letter of the 28th of June, ſhewed _ 
| his extreme anxiety to attach the ſhip to the colliery. He leaves 
his intereſt in the ſhip to Kent; and in cafe the ſhip i is ſold, he . 
gives him 00 J. It can be aſeribed to nothing but a defire to 


attach the ſhip. to the colliery. He does not 115 Kent into the. 
9 ot * 8 91885 more © by it's e id. A 


His! dear Alſo Aſked; has -poliible ade there 19910 have- 
been for theſe three partners, if the adventure had turned out the 


revenſe -of what it was, and a _— * deen TONS.» to s compel 
theny to > contribute to the loſs. _ 
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Uk en he firſt view, which bl had of 1 Md; * 
caſe,” both upon reading the petition of appeal, and when it was 
Rated 1 in court, and upon looking after wards to the Report of the, 
manner, in which the cauſe was argued at the Rolls, it ſeems to 
me, that the plaintiffs had undertaken a difficulty, which i it Was. 
by no means neceſſary For them to- encounter. It was treated as a 85 
caſe, in which the whole queſtion would ariſe upon the operation 


r the cums ro Frauds, 1 — the” * — was be. : 


5 Likes 5 chaftety | 5500 1 55 . 1 313 


4 balance due from the colliery of 998“. The ſums next paid! in m— 


Ke 


I TY - ales in new. 
3 "os. 3 not . deen executed by Mr. e the parties a 
I — locking much farther than that point, the conteſt aroſe upon the 
3 ' idea, that it was neceſſary, that or ſome other deed ſhould be 
= Rate, | executed, to. conclude the matter between . 995 no © ted | 
ak been executed, the 2 was S 8 
| The caſe appeared. to: me 1 Ati: a Aire iii of view. 
+ From the nature of it it ſeems to me, there was no occaſion to 
det the eſtate in the land: nor bas the decree dene ſo. It ha 
85 not transferred the legal intereſt i in the ſhare of the colliery to the 
plaintiffs, The caſe is merely a caſe of agreement to ſhare proſt 
and loſs in the trade of a colliery ; ; which does not at all affect the 
5 ownerſhip of the land; which is often carried on for a great nun- 
ber of years without any eſtate in the land given to thoſe, who are 
to ſhare the profits. Nothing is more common, -than, where a 2 
man is tenant in fee of land, where there is a coal work, be 
8 partly ſharing the rent and the profit carries it an by mere licence 
1 Voith other perſons concerned in the bulineſs of the colliery. It 
| therefore merely the caſe of an agreement, which may or maß 
= uw within the fourth ſeQion of the Statute. But this particu - 
Cuaſe is not even within the fourth ſection; becauſe 1 it was to be 
executed immediately; and ſuch an agreement, to be executed 
immediately, requires no writing ſigned by che party: but ſuch 
agreements may be, and are daily, proved for and againſt be 
parties entering into them by any fair, competent, credible, ei- 
= 1 dence: papers unſigned, not in the form the Statute requires, are 
wee beſt ſpecies of evidence: when I ſay, the beſt, I do not know 
be to make a difference between that and the acts of the parties, 
but that the latter are ſometimes ambiguous: parol declarations: 
even theſe are admiſſible evidence; ; ny * N are gh con- 
dent and intelligible, wil 1 8 


8 ? IL * 55 


5 Wich this idea of the eaſe, if it had 1 8 enignaly 
hh before me, it is probable, an iſſue might have been directed: but 
ttrom the idea 1 have of the caſe it would have been an act of 
mere indolence 1 in the Court to have directed an iſſue; for the ciſe 
appears proved i in the ſtricteſt manner by the written evidence) | 
which cannot admit of any twiſt or turn by any poſſible parol 
1 evidence, that can be given. My view of. the caſe therefore, 
„ wes it docs & got hana take the TO of t the "a at Wa 
„„ + 5 yd ot oparae Rolls 


bad ne Seesen; but Undlertakking to eſtabliſnü a truſt within the 


ini le ö the Stature, the ſeventh ſection, I think, they have 
Jone d and 1 perfectly agree with the Maſter of the Rolls in | 


adopting that letter of Mr. Burdon as a clear declaration of truſt: 


when 1 ſay that, I mean, clear evidence in writing, that there was 
a truſt. It is not neceſſary, that it ſhould be a declaration: but! a 


writing ſigned by the party _ be . of a wo ch Rs in 
ne W a 15 Es” N 105 1 1 (TY DE . 139 e, 4% 
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4 it 1s. . poſiible, a8 ds Wade l P 


9 have: agreed to take this intereſt in à fourth of the 
colliery. without conſultation. with his, partners in the bank. 
But, though. I: do. not doubt Made evidence, he bas aſſumed 
a ſtronger... knowledge... of the motives and conduct of Mr. 


Ralls desde een dee with th Aue 1 ak; RN 


ſes, alt Maker 7 


e 
wv. 
"Have. | 


| T_ than he had a right. to do; for, Burabn not having fo 
| - talked to him of any other perſon, taking the. language of Burdon, fg | 


28 if be: had the ſole intereſt in that ſhare of the calliery, he 
takes it, that Bundon acted ſolely 


pon his ſkill; leaving the 
management of the tranſaction to bim, and taking no notice to 
him of his conſulting any other perſon. The inference Wade 


draws. from that is a little too wide. Another comment he makes = 


18, that. Burdon was a little nettled at, one of the plaintiffs talking 


of being à partner in the colliery; 4 and expreſſing his reſeatment, 
| faid, he would. leave bis ſhare of the colliery to a perſon, who 


would, not give t the. other partners any trouble; and that he con- i 


dee Forſter as a babbling perſon.” Now, it is evident, though 
Mr. Burdon did not chooſe to have i it publiſhed, and thought it 4 
little indiſcreet in Forſter. to talk at. that period of his having an 


intereſt i in the colliery, and might have applied, and very probably 


did apply, that term, yet it is perfectly clear, he had no ſuch pur- 


poſe ever in his mind of appointing a. perſon, to ſucceed him in that 
eolſiery, who would give the other partners no trouble. _How- | 
ever that may be, if Mr. Burdon had 1 in taking the colliery a, Apeci- be. 
fie intention to take it upon his own account, aud not on account of 


himſelf and his partners in the bank, yet to ſupport 1 the adventure, ta 
aid kim a little in breaking the loſs, if it ſhould prove. unſucceſsful, 


upon the. comman conſideration. to give them an advantage in the 
profit, if it would turn out profitable, it is very clear, ſomething 
muſt bave paſſed early between Burdon and them ; for though the 
negotiation with Mr. Elliſan was early in Ofober, it is clear, the 


AY. . terms, 


* V. 


1500. . ad the! manner. ei the l. 
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5 = Were by. no means left to Maar; for it ie in evidence, that 
TER 
0 4 « propla for a _ was ee and. there. is very wn, 


wy 


TY till at the cloſe of their books upon the 31ſt of December 1791 they 


\ 


that they ſhould debit them with 9981. It is entered in the 
balance ſheet as the debit of their caſh. Their accounts would be 
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Ph | Sdn 1 1 alſo. in E __ the —— in 
the colliery had commenced to act before, three months before, | 
the leaſe was executed by Elliſon: which: was in June 1791: bu 
we ſind early in the Spring the bank advancing to the drafts of 
Made on account of Burdon, Peareth, and Co.; one ſum upon the 
uſt of March, another on the 4th of March, another afterwards 
on the 5th of April, before any money whatſoever had been paid 
Ainto the caſh of the bank on account of the colliery by any perſon. 
1 it is inen to ee ae F 15 oe nn 8 


16 hk ot of March, 3 ſouls previous.communication with 
Burdon upon it. It would have been folly and raſhneſs, the ſup- 
3 is extravagant and idle; that they would have paid the 
drafts of Made in the beginning of Mareb without any advance of 
cath or check-book without a eee Wen __ - 
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N por the 2 _ ob. March chi! give ere FE als 0 0 to th 
extent of 4.0. on account of the colliery. Then they certainly 
Ka no money in the bank belonging to Burdon, Peareth, and Co, 
_ "Thins tranſaction is very fully explained by a compariſon between 
Burdon s books and theirs. The ſum of 4, 000. was to come 
from a bond he had called i in from Mr. Mapbant. That ſum was 
to be paid upon the 25th of 'March. It was not paid till the 
14th of April. Of that money 3, . was lent by Burdon to 
| Peareth, Wade, and Wren, upon bond: as appears from his books. 
The remaining 1,000 l. was paid into the bank upon Mr. Burdon: 
5 intereſt account. It was not entered as paid' in upon the engage- 
ment with reſpect to the 4,0007., the firſt credit the colliery takes, 
After this they go on in the bank, and anſwer the drafts of Wade, 


had paid 3,995/. to the drafts of Wade on account of Burdmn, 
| Peartth; and Co. It was of courſe of abſolute neceſſity, as banken, 


5 4 incorred without it; ; 1 that that entry was s made 28 4 
VV . 
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a nd of 11 Mine given . abe H 8 
4000 crop could. not 18 nde ene enen 


Jeri wards, jth the coins of e ee 
other partners in tlie colliery, Pearrib, Wade, and Mren, having 


1 L $ 8 ; £4, cd ; 
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a paid, in 500 J. an entry is made in the books of the bank =. 


1900 L to the credit of Burdon, Pearcth, and Co.; and they Seide 


it in the books by taking from the different accounts of the four 


partners, the private account of each, Burdon and the others. 


Thatſets ie perfeRtly right. / According 'to the idea they then en- 


tertained, which | the ſequel of the correſpondence ſhews they did 
entertain,” that was a correct and proper manner of keeping the 
account between them, 9d partners in the colliery, and with them- 
des, as a bank; for at that time Burdon, Forfler, and the two 
aher partners in the bank were, according to their own account, 
eich 0 "Rand intereſted in à fourth of Burdon's fourth: that is, 
eich in a ixteenth' of the colliery, and to contribute in that pro- 
portion. The whole paid in chen was 6,000/. They had brought 
themſelves up therefore; and they acted, as if it had been diſ- 
| tinftly-explained/to them, and underſtood, what intereſt they were 
to take in the co 
manner, 'another ſum of 'ool; was paid; and another in Auguft: 
one on the 1 gth of March; the other, the 11th of Aug. So 
far it appears, that the partners in the bank were aQing, condudt- 
ing their buſineſs, de facto as partners in equal ſhares with Burdon. 
Wherever they charge him, they charge themſelves. | "Where POW 
. from "= Py hoe . their own. | 
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wer was n gu in 15 „n te What » RET "Ip " = 
duc in che partnerſhip? There is in evidence a ſeries of letters, 
beginning ih December 1791 down to June 1792, in all which the 


Ia the courſe of the year, in the ſame : 5 


fair, unavoidable, inference from the whole is, that he wrote to 


them with regard to the buſineſs of the colliery as partners actually 9 
committed and engaged in the ſucceſs of that colliery. If you 80 

through them one by one, and take them disjoined, which is not 
the fair way of taking the evidence upon & correſpondence, there 
is wum 2925 een. The expreſfions are leſs marked in the firſt: 


great anxie 
buy his moiety of the ſhip, but that the partners in the bank 


—— mY os dia Ex 
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bot ub Ran, bee en ee e ene Wes 1 in 
. which he was engaged with other people: he means that, in which 
they had an intereſt; in the promiſed ſucceſs of which they were 


to feel che ſame ſatisfsction wich him. The expreſſion about the 


poſtage is an immaterial circumſtance certainly: but it is not im- 


material in cohſidering Mr. Burdon's correſpondence. He was very 


accurate indeed in very ſmall expences. He takes notice of th, 
actual ſum; and in one of. the letters, it is very remarkable, he 


tells them to pay it, and directs what they are to pay; having 


wage a 8 beforehand wh: the man for et the letter 
1 * 1 e "YA iy 5 2 8 ; 575 ; — * 5 5 Ry N + 2 © f "£2 8 
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e + Adio, eee te 
Maſter of the Rolls with great propriety: fixed upon to ſhew, not 
only" their intereſt in the lern but that their intereſt was de- 


ied and certain, is the propoſal as to the ſhip. Burdon had a 
ety, not chat Kent, the part-Owner of that ſhip, ſhould 


ſhould take his moiety to themſelves; the three other owners in 


föourths with him. Valuing his intereſt in the ſhip at 19591, he | 


tells them, each will Rand only at 350 “., he ſtanding at 250/, 


Why does he deſire this? Becauſe the intereſt in the ſhip ought to 
go with the colliery, ſhould the latter ſucceed. That decides, that 


at the. time of that propoſal they in his conception ſtood intereſted 


in fourths in the ſhare of the colliery, to which his ee in the 


ſhip was to be attached, which he deſired, not Kent, but them, to 


. buy, not as partners in the bank, but as partners in the colliery; - 


and the inducement is, that they would find it. very uſeful ; and 
_ thisſprings out of a propoſal by Kent, which marks, that he had 


a confidence, that he was a part-owner in the colliery; for he 


1 frankly and naturally writes to Burdon, that as an owner his ſhip 


The Burdon ought to have the uſual advantage of carrying the firſt 


: _ to market. Burdon's anſwer is not, “ You are no owner: 


„you may be fitter; but have no right as owner”: but he ſays, 


50 * concludes from that, Kent has an idea of ſelling The Tynemouth 


Caſtle; becauſe, if ſhe is not to be ſold out and out, that is the ſhip 


of two of the owners of the colliery. Then he purſues the idea, 


not of ſelling it out and out; but he takes another turn. Com- 


Plaining of the ſhip he ſtates the account; computing the value of 


_ is mare in the * at 10 dl. A e * as to the value 
. af 


. 


1 advanta en 6b be e e ee 
colliety: In order to explain the conduct of Burdon and the 
other” parties, what poſſible account ean you give, but that there 
wis an agreement” eſtabliſheU between them, that they ſhould be 
intereſted im equal Thares in his fourth of the: colliery Kent act 
upon it as 4 thing eſtablihed. He makes the propoſal, not as 
$ deſiring. a” favor, but chiming a prefetence to The Burdon as an 


oer. Burdun anfwers bim rather quickly; “ No: that can | 


« only be upon the ſuppoſition of your ridding me of The Thne-" 
4 mouth Cafe; for that is the ſhip; being one belonging to two 


« owners”, He again preſſes them : and what is the threat? He 


had a fingular anxiety about this ſhip.” It is whimſical enough; 4 


conſide ering the cir rcumftances, that have fince come out, as to the = 
They do not buy it. What is 
the threat he holds out? He might have ſaid upon the ſuppoſition 
now taken by his repreſentatives," if you do not take the ſhare 


will, But what is their anſwer? 


« in the ſhip, yo ſhall have nothing to do with the ſhip or 
"6 the colliety”. 3 Not he ſays, 15 Confider, you are in my power 
« in another way”; 


a8 to the time of paying the money due to 


lim from the . He ſays, he is old; and the time of payment 3 


may happen bon: and he talks of Himſelf all through as not likely ; 


| to reap the benefit of the adventure. He talks of the partners 4 | 


the bank as actually pa ners in the colllery, liable to all the he 


5 and fears incident to the undertaking. It is impoſſible to nfwer - 


the argument. It was much more natural to ſay, “ You ſhall not 
* have the colliery.” He does not talk of that as à thing, that 
could be done. He does not treat it as a ſubject, upon which any 
thing remained to be done by bim. He talks of them as actually 
engaged in i it; ; and all their en a ies "Tooth b confirm ww 


Tt en comes leder l er he Fabia Cheb an 
kept a very exact acebunt with the partners in the bank deſires a 
ſettlement. The reſult i is, that 30,0000. i is due to him againſt the 
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| bank. 'Whence does that balance ariſe? It is the juſt balance of bis 


account with them upon the ſuppoſition, that their entries with 


regard. to the payments upon the colliery account were juſt: büt 
it is not the balance due to him upon the other ſuppolition, 
tha all the rad out 'of the caſh in the ban gk were to be car- 


Ko 
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8 0 gl by a = buy, upon the e gs that thei 
applications of Burdon s caſh as well as of their own to the colliery 3 
were: guſt, It is. too lightly aſſumed, chat, becauſe he lired « 
Hargwicke, be is not accurate about their accounts ; for it is clear. © 
2 from his own ledger, that he was uniformly and conſtantly very 
_ vigilant: and attentive to their operations in his concerns with then, 
77 He! had a large. ſtake ;, and was by no means inattentive ; the fartheſt 

from a beeping partner that can be ee, as Vigilant aud | 
15 aQive. as FOOT, other. partner 580, J Canto 


Nr 1 i 83 22 * ſo: . 
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E next e s is, 1 8 e in 3 "He bad been 
ö es codicils to his will. It was very prudent, conlidering 
his age; though I do not find, his. faculties. were in the leaf 


; - 5 degree impaired, A more quick and intelligent man, minute and 


exact i in his buſineſs, we. ſeldom. have ſeen... An inſtance. of that is 
the direction he, gave to Rowntree. Me hardly, know, from his 


. ſtatement what the ſpecific. direction Sik M6 e ade, 


40 not doubt Rowntree 8 evidence of the fact; nor, that Rowntre + 
= thought, Burdon did not think himſelf, compellable. . 19 Rowntree 
- miſtakes the resſon. lt was not, becauſe in point of eng⸗ gement 


they had no right to claim; but, that he had ſo great an empire 


_ over them that they could do. nothing. Rowntree $, opinion in 
* reſpect i 18 correct and true. What bas Rowntree. done? Bur- 


oo 45 eg to him, that he meant to take a upon chat 1 


5 wa "aa, the pow . giving, gp the level, = migbt reſult 1 
7 from the partnerſhip, and alſo making them liable to the loſs, if 

_ the adventure. ſhould. prove unfavorable ; though he looked upon 
it as a, very proſperous adyenture. His purpoſe was to attach to 
1 that ſecurity the charge of all the debt they owed bim. In execu- 
3 tion of this idea Rowntree prepares the 9 They talk of an 
aſſignment. The idea they had was of an aſſignment” of his ſhare 
| 1 in the colliery and. A re- aſſignment. But Rowntree thinks it bettet 


mn 90 it in another way: to declare a truſt. upon the fourth of the 


| "aſs, which | is not to be 1 vl to the e Tbey have no 
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in equal Bates He Wee the whole vy theſe is in kis "TY 1800. 
bands. Their obſervation. upon it is; that it leaves them under SS 
ſome diſadvantage. They would rather have had their intereſts . 
3 ſet out diſtinctly, and an aſſignment to each; according: to the idea, = ; 9 
upon which they had kept” their accounts.” They remouſtrat. 2 
They do not appear quite ſatisfied with Rowntree's reaſon. He „ 
ſtates, that Burdon will not conſent; but will have it his own _— 7 
\ They at laſt agree: but their conduct was not at all that of. men e 1 
afraid they- ſhould loſe the tide of his favour ſelling i in to them at „ 1 
that time. They act, as far as they can, conſidering their dg... 
pendence upon Burdon. They are in no hurry. There is no 
prelſure; and they make fair and proper remonſtrances. It is im- 
poſſible to anſwer the queſtion put by the Solicitor General: Why 
ſhould Burdon be anxious to get a ſecurity upon this? He had the 
thing. He had the whole intereſt, according to the defendants j 
and why he ſhould have thought i it a clever thing to get a ſecurity 
upon that, which was entirely his own, for ſo ſenſible a man, or 
any other man, is utterly inexplicable. But if he conſidered it, not 
as about to be done, but as concluded and agreed upon, he did get © 
an advantage to himſelf, not à fair one, not'a due advantage, by 
forcing that - vn to de made to bſmſelf, cap he N they 5 
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Ton come to 17 other conc 


| on TIT it'is beauty. that wy t wy _ 
 houldinet"be confidered to bear the meaning, which any mz 
would impute to them. Lou muſt alſo ſuppoſe, that theſe ſeveral” 1 0 | 
entries, which perfectly correſpond wit the idea the letters prove 
to have ſubſiſted in their minds and in his, were fabricated with _ 
a view'by fraud to raiſe an intereſt to themſelves. It was a very — + 
odd, à fooliſh, ſpecies of fraud, to give themſelves, upon ſome 
aſpect of what might happen hereafter, and that at the chance | „ 
of a diſcovery by any perſon, who might inſpe& their books, 25 4, 
even their own clerks, this intereft, Great ſtreſs was laid upon the. „„ 1 
alteration in the accqunt, In my view it is quite evident, the 333 
alteration was A conſequence, that f in their opinion reſulted from ee 
their having acquieſced in the manner Rowntree propoſed by the 5 e e 
deed to be executed a truſt to be eſtabliſhed in the colliery ; . WO. 1 


for it Was no looger a colliery, f in which there were four dif. '/ 
tin intereſts : but all was in Burdon: he holding i it, only ſab. | N il 9 
jea"H to account to, them. for three-fourths, after alc charges. 90 "0. 
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1806. pk — * was properly the reſult of that banlidllon, | 
that a more proper and corredt account, ſquaring with that Py 
| 4 Would be kept, ab bn Burded'-colliery aEcOUNE 3/8 he was the 
only perſon ſuſtaining that necount.* | As far as it was an account 
© . to be kept in their books, he Was the accounting patty. ' They 
1 WE. individually were not to be accountable. TO ſuppoſe, they made 
1 the alteration, becauſe they. gave the thing up, is exactly analo- 
gioos 16 the ſuppolition, that they had made the former entries 
Ec” view to create an intereſt to themſelves deceitfully, witliout 
8 being authoriſed by! the nature of the ame or 1 pr 
5 ee them «ng Perce. PT 925 St . 
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1 . B 1 FS view. Fn VER . 15 am o peltedly g ended is; on- 
Fo © vinced by the written evidence; which is perfectly unalfefted by 
any. parol evidence. It might ſquare more with the written evi- 
dence upon a croſs. examination of Made and Rowntree: but it is 

_ . enough that it does not contradia the written evidence; and as to 
the; books, it is impoſſible by any art, by any ingenuity in book - 
\.__ « keeping, o raiſe them into any thing to contradict the letters. I 
5 think, they con rm the letters. It is not neceſſary, that the books 
ia themſelves ſhould: afford that evidence: but 1 confeſs,” I think, 
. the books explaining the letters, and the letters receiving that ex- 
q ö E: DE 6 Planation from the books, are parts of the ſame caſe. Therefore, 
tough an iflue ee have! been had perhaps, before the cauſe 
A was.canvaſſed; I. cannot direct an ifſys: for if the verdict found, 
= that theſe plaintiffs w were ; not; engaged in Fame with Burden | $ 
= 4} ak e e mente e Gar nnen, p | 
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| 4 1 . N ls bill, "led azaint the Margrave and Margravine of Anh, b 
B Demurrer by 1 b — Le Texier and the aſſignees under a commiſſion of 


a married 


„. bitkruptey iſſued againſt him, ſtated, that before the year 1792 
W wr =. "os Margrave of Anjſpach | came to refide in Eugland at Branden- 
| , 8 burgh- Houfe near Hammerſmith, and kept an eſtabliſhment of at- 
© agent to her tendants and officers, excluſive of menial ſervants, i in the ſtile of, 
4 i W and accordibg, to the ceremonies uſed. by Princes of the German 


e and the — . unaccuſtomed to the manners of | 
* 1 | 4 this | 
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Labs in chief. 3 


is 3 1 and empowered the 8 to 1 1800. 1 
upon herſelf the management and control of all his affairs and con- = 


oer and to act in his name in whatever ſhe ſhould think proper 06" 
todo in regard to his eſtabliſhment and the arrangement -of his e of ; 
' domeſtic concerns; and. the has in fact from and before 179 POET IN 
down to. the preſent time with the authority and conſent of „ 
Margrare had the management and control of che affairs and con- 
- cerns of the Margrave;/and all perſons, who had any buſineſs to 
tranſact with him have tranſated the ſame. with the — NNE 
e a8 the W and gt . of bar e . 
e . rs: Yes N 1 15 . 
The bil In Ma that; it was pig Fs we eo: 1 
f gravine, and agreed to by the plaintiff Le Te: exier, that he ſhould . 
de admitted gentleman in ordinary to the Margrave at a falary of - 
nol a- year; and the Margrave wrote a letter to the plaintiff 0 
oſſering bim thar fituation. The Margravine alſo propoſed to te 
plaintiff to contract for providing the table of che Margrave; and 
a contract in writing for that purpoſe. was ſigned by the plaintiff ; 
and the Margrave, or the Margravine on his behalf or by his au- 
thority, at the ſum of 11007. a quarter. The rg and Mar- 
gavige giving very expenſive. Fete and entertainments, and be 
plintiff-finding tbeir ſtile of living inconſiſtent, with and much = 
| exceeding the terms el dhe contract, . repreſented. the ſame te 
| - the Mos: 461 5; and. requeſted a. proportionate: increaſe, of allow- 
Ihe affured him, all the extra expences occaſioned by ſuch Rs ol 
* Ec. ſhould. be, paid or allowed him by the Margra ez/and 5 5 5 


"Pp the N of * atiratee, the n eto to. er 
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The b bill 8 ſtated, act in C Onde £795 the plaintiff by this „ 
order of the Margravine completed a pavilion in the garden a. 
cording to a plan furniſhe ed by the plaintiff; which was at the 7 REF 
deſire of the Margravine altered from the original deſign ' of a 

| cottage; alſo,” that the Margrave, or the Margravine by his au- =_ 

| thority and with kis privity, gave directions to the plaintiff to fs... 75 1 
perintend and conduct various alterations and improvements car> 1 1 
rying on in the houſe and premiſes, and to control and pay the 1 3 
bills, e.; in doing which he had laid out 1246967. 12% Od; and = 
he received from the Margrave and Margtavite on account- only. i 
_- He received ny I 100 1 but the altra 6 as 5 5 „ 
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| Tad F cas 0 — ” 1 
1 ot the wha are e unſatisfied. In 1793 the Piat 9 e. up 

E =y the readings of dramatic pieces in the French language ; and Went 
. to relide at a houſe of the Margrave's; rejecting an offer to de 
Fn conductor of the Operas; and dedicating himſelf entirely to te 

| Auf gen. ſervice of the Margrave and Margravine.. In 1794 at the inſtigz- 
; 5 I . 2 . tion of the Margravine a new arrangement took place, in con- 
1 ſequenoe of which the plaintiff relinquiſhed his former place; and 
1 Fe _- "was appointed maſter of the revels to the Margravine. Upon 
Py. this occaſion ſhe wrote to the plaintiff; and at her defire he Wrote: 
B Margrave; and received an anſwer. - In 1795 the plaintiſf 
= | | Guin to have aſcertained, what compenſation he was to hays | 
| for having relinquiſhed his other purſuits : and for the employment 
_ of his time beyond. the 1201. a-year, and to have his-accoung 
ſenled, the Margravine told him, ſhe conſidered, that be-ought to 
bare 2, ooo 4, beſides his ſalary, and 2000. a-year im lieu of the | 
1504. a-year, till that ſum ſhould: be paid; and ſhe gave him a 
written paper ſigned by herſelf, acknowledging, that ſhe one | 
bim 3 nod. engaging to 7 * es e uni FRY 
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e aſter 8 N wither TOO NG in a which the plant 1 
e employed by the Margravine, the pill ſtated, that the Mar. 
„ required him to ſend her his receipts and vouchers for hi 
payments and diſburſements under pretence of-exami ining and ſet. | 
_ bug them. Having great confidence i in her he did ſend them ; and | 
me has retained them. In 1796 he brought an action againſt the 
 Margrave ; who' filed a bill -againſt him for an account. The : 
— plaintiff f is deſirous of coming to an account: but by reaſon that 
the Margravine has poſſeſſed herſelf of many of the vouchers and 
' receipts for payments by him, and alſo, that many of the payments | 
made by him for the uſe of the Margrave reſt in the perſona 


— of the Margrave and Margravine only or one of them, q 
_ the plaintiff cannot have the benefit thereof without a production 


of ſuch receipts and vouchers and a Rs on ESO From the | 
„ * ö 5 N 5 1 
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her huſband. 


We 8 3 e 


: — UA 
ty Fa 6 . CEP oh, 
IF Y P 


Mr. Grant and Mr. 
not follow, that becauſe the t cannot be read, the ohne 


3 5 „ 


"4 
M5 1.3 A . $ 
4 a 
. y [1 * 
of 4 * C 1 * 
SB» e : 4 I 
* n 1 : q 3 3 
49 $f rt AO 0 
P 
wy 28 5 * $-# * 

DR * = 
= 7 ed 


— 


a married woman ſhe could not be made A witneſs for- or. 2 
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are not entitled to a diſcovery ;, for the diſcovery may aid them 
is filed againſt the Margravine, 
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There is a a good deal of novelty in i the caſe... 
failure of Juſtice, I ſhould ſhut out all evidence, if, 
wife is allumed to have the whole management of her buſband's 
ars, with his privity, . but without. any actual interference 
| On bis part, I ſhould hold, in the extent the has added, chat the 
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i + 
A — 
hel vo 1 
* 7 : 
« : | | 1 4 
wg h N 
* 8 
** «f 4 F * 
7 
4 . N. 


7 — 


— 


We. 


WS. 


* 
75 


deal x more than 
er houſe, contras | 
that all 


4 


1 


as the 


2 ch the demurrer admits. -- The Mar- e 
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if this, can, be 9 there never will de 
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by every thing the has done, right or wrong. There is one 
| charge in_the bill, that the accounts were prepared, and the 
vouchers | put into her hands for the purpoſe of being examined, an 
the detains them. - Can 1 let that be without remedy? His anſwer | 
would be, that be knows nothing about i it; and that anſwer in. a 
| caſe of this kind might be very { ſincere and true: he 
and knows nothing of the tranſaQion. 8 
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I 5 ae be alked delten, 5 occurs to me, that: 1 . to 5 I 


5 LE * this demurrer ſtand over, till after the Margrave. ſhall have Put in 

{Iexirn 

N * anſwer. His anſwer _ remove the N98 entirely. 
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e "The NEST ole? in n Bis a; admitting, het for the © FM 

j ET: in the bill mentioned he authorized: and empowered the Margra- 5 
vine to take upon her the management and control of his domeſlic 

_ affairs and CONCETNS, a and to act in his name in whatever ſhe ſhould | 
"Tint do i in. regard to h bis eftabliſhment and the a arrange- | 
1 of Bis © omeſtic. concerns; ad that from the beignning of | 
1792, —_ before that period up to "the preſent time, With his au- 

- on a confent he had the | ang rement "and control of his 
Jbmeſic 1 affairs, Ne. and that p per erſons, who: had any bulineſs with | 
"lf in regard thereto, bave bande the ne n her 1 upon bis 
account. He ſtated, that he is informed and believes, the plain- 
| _tiff's ſalary of 1200. was to ceaſe i in 1793 by agreement with the | 
Mite Tavine in \confequience of the new contract; and {poke alſo a 
40 b information and belief as to the Falls, to b be Completed | 
: 2 derdiag to the Maggravine's J Plat He farther Rated, that 3 
3 en Tate Was entered into in Jie 1794 between the | 
2 NJ AJ | 1 | Plaintiff and the Margrave Sor” the performance. of the greateſt 
1 pa ve the improvem ments at Brandenburgh Houſe for 3, 500 , ; 
Which IC 5 f. un was | | aid to the plaintiff. The anſwer. denied. 
4 ty balance is due; and ſtated, that the plaintiff evaded 
_. + coming to account 3 : the accounts he produced were Exroneou; 
. Ix 5 -inetuding in the charges * work not done by the plaintiff, vl and tbey 
8 di gd ; not contain all! proper vouchers; that ſeveral bills were left 
"= that the defendant | 18 unable to account; as it muſt de- | 
_ pend upon tranſactions and payments to. the plaintiff; many 

7 a Touches being? unknown to the defendant, which he has 1 no means | 
1 „ of | knowing | except from the plaintiff; who bas endeavoured to | 
OL confound tranſactions done under his contract with this defendant. 
RS anſwer to the charge, that the vouchers were detained, the 
=: .. defendant. Rated, that they were offered to the plaimiff; and re- 
= 5: fuſed; and he offered to give any, that: can in be I to have been | 
I Et Y "The hat eek; Mr. Manefld, £7 Me St 121. in Abbe. 
_— E the demurrer—This i Is not to 19 T from the Common 
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: Cees in Ehancery. | „„ 1 
4 . apon the anſwer of the Margrave.”. Thats 4 is: no. 4 
inſtanee bil againſt a married woman, having no intereſt, E 9 
merely becauſe ſhe was the agent of her huſband. - The policy of We 
the law does not admit it any more than making her a witneſs for win of 
or againſt her huſband, Upon this principle every married lady * 49352 . 
may be made the object of a bill in Equity, whenever an addion is 
brought againſt her huſband. A wife may manage the domeſtic e 
affairs in the abſence of her Fulband ; particularly i in the inſtance „ 
of officers, Who are abroad. No authority for ſuch a bill can be „ 
produced though. there muſt be: many inſtances of married women 75 
in the ſame Aituation as the Margravine. The ſame ſort of 4 
confidential dealing, that is made the ground of. this bill, pre- | 
yails between every lady and her ſervants. It is the courſe, in 
every family for the lady to receive money for the domeſtic pur- fee 
poſes; which ſhe intruſts to her ſervants. She receives the. bills; 1 
and they are always in her cuſtody. 5 In all domeſtic. tranſaQtions' Ws +" 
the wife is the agent. It applies both to great and ſmall families. „ =_ 
With reſpect to the building contract, the ſame, ſort of bill might fa 
be filed in any Inſtance of a contract by a married man for a 
building, in which his wife may direct any alteration. The con- 0 
tract as to | that f is with the Margrave himſelf... The only. effect 16 5 
to make her a witneſs againſt her huſband ; which the poliey of | 3 5 
the law will not permit. 7 The ohject is to ſupply evidence, 5 4 1 
that cannot be otherwiſe obtained. againſt the buſband. . 
could not be examined as 2 witneſs, how could her anfwer be „ 
read? Ne decree could be made againſt, the Margravine. Her F 
| huſband” alone is chargeable. | It is not ſuggeſted, that the has e 
any intereſt”: nor is any relief prayed againſt her. The utmoſt 
they ſtate is, that ſhe was an gent. Upon that principle a bil 
| might be filed by any tradeſman. The only ground for making 135 
a wife defendant i is, that ſhe has an intereſt. If ſhe has not, as: 
| .cannot be a party. No doubt, if a huſband makes his wife agent, 5 5 
be is bound by ber ads; as in the caſe of any other agent. 
it is not a conſequenee, that a bill of diſcovery may be filed again t 15 , 
her. A bill would not lie againft any other agent, having no in- 5 e 1 
tereſt. A demurrer to ſuch a bill would hold; for the defendant 5 We 
| might be examined as a witneſs (a); and the only difference in 5 
this caſe is, that the Margravine cannot be a witnels. - The eir⸗ 5 fy 
cumſtance of her agency will not overturn the general rule of law. 1 
1 TG in TO caſe of a wife 1 is yer old, and ee adbered 2 
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Abe aſe 15 the ' implacable Uſeord 407 Allens, As | 


e otherwiſe ariſe. This very caſe ſhews the | ä « | 
| 21 Texinn 4 7 


Bogus "1-8 "HE p d and Th wiſdom 97 the Te.” 


BY eee ; | 
ee. cw Solicitor CER] and. 155 7. 5 in RF of Fg bil Th | 
* dee by bis anſwer admits, he authorifed the Margravine to 


act in his name; and his letter recognizes her acts; and ſays, What. 

ever ſhe does will be properly done. His anſwer is not a ſufficien | 

oy 5 diſcloſure without the farther information, which the alone can 

give. It was contended for the plaintiff: before, that the frame of | 

ER. 7. requires an anſwer from her; for by the very terms of the 
. , 5 engagement the Plaintiff was to make the contract, not with bim, 

BE but with her, under a ſpecial authority from him; and the had 

entered into contracts; and various alterations were made in then, 

| The objeQion was, that we were. not to draw from her the evi- 

” 5 dence, that ſhe was the agent of her huſband : that muſt be eſtab. 

_  Hiſhed | in ſome other way. He might have denied i it by bis anſwer: | 

ES or he might have given ſuch a direct anſwer and admiſſion as might 

5 make it unneceſſary to have her anſwer... But her anſwer | is ſtill 

_ neceſſary. "te. does not know the particulars of the contract. 

He ſpeaks as to his information and belief of her tranſactions with 

che plaintiff. The particulars can only be obtained from her. 

The diſtinct charaQer of agent, given by the huſband, takes i it out 

E” the general rule. Such a caſe frequently happens, when the 

-  +huſband goes abroad. That diſtin; character enables her to bind 

j Wn 55 him. The plaintiff has put in a full anſwer to the Margraves 

l TnL Hill, diſcovering upon oath all the ſums he received without vouch- 

q 5 ers, He wants the ſame ſort of anſwer from her. T he diſcovery 

3 ts not ſought | for the purpoſe of charging. her huſband, but to put 

of -*& accounts upon a fair footing between the parties, Extreme 

-Inconyenience Will ariſe from want of the anſwer: for it · is obvious 

| 5 much muſt reſt in the private knowledge of the Margravine; con- 

ND © cerning Which the Margrave does not give any denial, or ſtate any 

3 . D 3 8 1 e9Y knowledge. ; The plaintiff ſays, that though ſhe was put into 4 


8 
4 i» 


diene make a bargain. with bim, he is in a ſituation, i in which 
de cannot obtain a diſcovery of that. This is not the ordinary 


$ 5 .caſe of. domeſtic coricerns only, but, various tranſactions, build- 


. +ings; improvements in the gardens, c., upon which a ew 
4 1 authority was given to her to act independent of her huſband. 
5 5 ther caſes the vite at of N in. Hera abſence . the "Rn 


but 185 3 put 15 Vite ! in is Bead ſect: 4 . ben 


theſe ſpecial | tranſactions: and he ſays, he will not be anſwerable. 
His act, by interpoſing her in his ftead, gives the plaintiff a right 
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to the diſcovery againſt her. The queſtion i is only, whether ſhe Margrave of 1 


authoriſed theſe alterations, or not. How can Ae be ee 
without her anſwer? * 7 
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| make the contract, It was a contract in writing with bim. 5 do ; i 


not think, the anſwer comes up to the plaintiff's ſtatement. The 
ſtate of it- 18, that he left the care of his eſtabliſhment to her: that 
was ſettled at 1100. a quarter; 3. and as to the other charges he 


ſtates a written contract with him. That i is not giving all bis au- 
thority to her to act with Le Texier; . and as to the vouchers, he 12 
takes upon him to give any you can prove were given to her. 6; 45 


: do not think, , the * e it out t of _ common caſe... 


u * 2 
. K 4 
. 1 


28 I ee : 7 , Bo 2 WO - I 5k i Wo. . << 1 * S441 1 Tp 47 " 

#: 4 bo? * 254 1 * 5 8 424 3 1 F *. * 1 8 „ * RA I CR II Eg . * A 75 1 1 

+. e RISE LOW d . 8 £ Me We F N 1 Þ xF: fy „ n . '> 2 hy LY 114 
PIs 97 ? > "=o (Fs * 1 1 4 — , ; 6 > , „ 4 ” J q 


" 4 yy U - ee A 
1 T's } ; J 5 Bs FI + 
23. 4 W * 4 * . * % "287 ; 2 1 of 3 4 £8! 
7 ' N : e * 8 


fſatisfaction out of the real eſtate; che perſonal aſſets being 
deßclent. In 1788 the a accounts 1 were directed; 0; an "enquiry. 


as 510 the incumbrances. | 
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"The: aſa, is en e Ws 9 Maſter to 
retain out of the aſſets in her hands the ſum of 1 325, the arrears 
of an annuity of 1 00 l., a-year, granted by Med Thomas to ber 
father, ſecured by a bond in the penalty of Fool. The Maſter 

having allowed her only to the extent of the penalty of the bond, 


nd refu 2d 0 ee 5 0 8 an Exe option 1 Was kent to the bs 
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. = ON TY Mr rs Owen in TOR my the at - 
| Lord Lonſdale v. Church (a) the Court of King's Bench were. of 
opinion, that in che caſe of a common bond there was no reaſon, 


9 The: 8 ſhould not 1 o the full. extent of the. at 
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= N "as. Aftermidei in | Kniphe » v. : Mackean (a). Mr. I aſlice Bulls * 
| A Ke hering to that: opinion decided 1 in the ſame way. But that caſe cer 
2 7 TH tin underwent the. review of Lord Thurlow; who, 1. admit, con- 


n. 5 ceived, that Mr. Juſtice Buller had wiſtaken the courſe 'of the 


: : 588 ph Court; and his Lordſhip was of the ſame opinion in Tete v. Lord 
hop 5 (8). Lad mit, that in Bromley v. Coodere e) Lord 


 Hardwicke thought, the courſe of the Court was, that bond Cre. 
| ditors could not go beyond the penalty. There 1 is however an 
. Ellential difference between the caſes of a common bond and 
„„ ſecure an annuity 5 eſpecially in chis "court; for 
| N Ro this Court will look at the nature of the contract. In Collins v. 

; ws (d) Lord Manfeld exprelaly. Tays, the conſtant. courſe of } 
1 Dourts of Equity is. to conſider the condition of a bond as the 
. 8 15 agreement of the party. This was really 4 miſtake in taking the 
N 1 ſo low; which ought | to be reclined; as in the caſe, where 
che word © * guadraginta” was inferted for- 00 © quadringentir” e 11 
In Biſbop v. Church (J) the remedy at law was entirely gone; and 
there it was held an agreement. Suppoſe, this was merely a deed | 
| of covenant for payment of the annuity, the defendant would be 
. ; 8 clearly entitled. The Statute of William 34 ſays, any indenture, 
iy _ deed, or writing. This is as much an agreement, when contained 
= in the condition of a bond, as if in a diſtinct inſtrument. Collins | 
L b ov, Gol diſtinctly decides that. There is a great difference upon 
3 . the Statute between an. annuity bond and any. other bond. Dx * 
# ob (was mages muſt be alligned upon all the breaches, | Suppoſe, the con- 
ee dition. of the bond was to perform an award; and the arbitrator 
gie more than the penalty, "The penalty may be waived ; and 
whe condition. of the bond, being'an e, in writing, may be 
conſidered As. A | covenant. . 
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_—_—_ more e than the debt at law? There is no doubt of whe, 
propoſition-1 in Collins. v. Collin but then it muſt be enforced As 

an agreement between the parties: but in the adminiſtration of * 
aſſets how can 1 poſſibly deviate from the law? I- cannot. ut a 


larger fam into the bond than the parties have. 1 do not know, 0 
what [ might do againſt the party: but in the adminiſtration as. 
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Mets T ſhould inſure all the creditors. This decree is for the ad- 1 


miniſtration of legal aſſets. The bill is by all the creditors : 


account has been directed of the ſpecialty and ſimple contract Firing 5 | 
can I poſſibly allow the repreſentative to retain a ſum, of which ſhe 


could not poſſibly have pleaded payment in an aQion by a boad 
creditor ?* She could not poſſibly have pleaded payment of 1325, L 1 


under this bond. There never was a caſe in this Court, where 


higher than the penalty. The Statute 'of Witham 3. is remedial 

for that purpoſe, that to the extent of the penalty you may re- 

cover ſucceſſive breaches. Tou take your judgment for the pe- 

5 _ You a a ale the cata 35 . 2008 n. 
. | Exception overruled, 
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BACON v. "BACON. 


"XCPPTIONS were taken by the Atte ett Fob Dacia 0 ak: 
Maſter's report for not allowing the defendant in his diſ- 
| charge a ſam of 700 l., paid by him upon the 13th of September 
1796, to John Kirby; who was appointed a co-executor with him 
in the will of the Reverend Nizbolas Bacon, and alſo for not allow- 
| ing a farther ſum of 500/7., alſo. paid by the defendant to Kirby 
in January 1797; though both thoſe ſums were paid by the 
defendant to his co-executor for the purpoſe of paying the 9 
tor's debts in the country; where Kirby reſided. The Maſter 
had allowed the defendant only the ſum of 787 J. 27. 2d. being 
| the. amount. of the teſtator's debts actually paid by Kiry; ; e 
died inſolvent. 5 He had been the teſtator's Were 1 


1 ö 


Its * 10 5 full alle wunde of wes Was made 
by the defendant under the following circumſtances, ap- 
pearing by his affidavit. On the 13th of Veprember 1796, 
the teſtator having died in Auguſt 1796 at his houſe at Cod- 
denham | in the County of Seffolk, noel who renden at Þ= 

. 195 1 . = 15 . 


the Maſter in the account of affets ever allowed a bond to be rated 
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char rged from 
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. _._  a_ 
* | oo called upon the Difenidant in n 8 at * en 1 1 . 


n vanes of 70ol. „ in order to enable him to diſcharge the funeral 
. expences, and to pay fuch of the ereditors of the teſtator as lived 


in the neighbourhood where moſt of them reſided; with which 
. Kirby informing the geponent he had no money belong- 
ang to the teſtator in his hands, the deponent immediately com- 
| _ plied; knowing, that conſiderable debts were owing from the 
| 5 ; 7  teſtator to perſons'i in the neighbourhood of Kirby ; and conceiving, 
=; that Kirby, as being ohe of the executors, and living on the ſ pot, 
1 : 5 * 5 vas the proper perſon to examine into and ſetile ſuch debts; and 
= that the deponent could not have been juſtified in * the 125 

<9 VOY! 1 en in x piying the ſaid debts OR | 
= * Adavit über e an. opts. 5 1 of "0h 
1 "rw 14797 Kirby again called upon the deponent; and produced a book 
1 5 8 th 92 of accounts, containing à liſt of debts, which he alledged be bad 
IF + of; and which exceeded 7001,;; in which book was allo an ac 
Þ ie count of other debts, remaining unpaid ; which with the debtz 
23 = = 5 5 0 alledged to have been paid exceeded 1200 J.: Kirby then requeſted, 
TR deponent would advance him a farther ſum, of 500 U, in 
 _ order to enable him to diſcharge thedebts then remaining unpaid; | 
= > and the deponent conceiving; that the entries in the book were | 
1 5 15 5 true, complied. Kirby had been for many years the confidential 
1 5 | 55 - agent and attorney of the teſtator ; drew his will; and had been 
7 | entruſted by him with the receipt: and payment. of very large 
ſums; and the deponent had frequently in the teſtator's life by his 
AG L direct 1 
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ions 1 e fums for the uſe of the teftator.. 


The will contained FRA following clauſe: - 5 0 8 . 


1 5 0 « And I do hereby expreſely Sts: that Aer the Gaia 1 | 
DN « Brand and Samuel Kilderbee nor wy ſaid executors. any or eithet 
5 of them their or any or either of their executors or adminiſtra- 
E ſhall be anſwerable or accountable for any more money that | 
= 7 .« ſhall aQually come to his or their hands, nor for any loſs that | 
_ ſhall or may happen 4 in placing out and continuing at interef 
„ any part of my ſaid perſonal eſtate nor for the miſapplication ot 
„ non- application of all or any part of the money that ſhall be 
rdrreceived by them reſpectively by virtue of this my will (pro- 
1 . 0 vided that ſuch loſs do not proceed from or be-occafioned by 
1 EO 1 195 « his or their wilful default or neglect) nor the one of them for the 
8 other of * but each of them or his own act and deed re- 
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4 pn 5 defoolt ad and If © her © will and dire& ES my % 1800 Þ 
« [execitors and each of them their and each of their executors. * "i 
« and adminiſtrators ſhall and may deduct. and reimburſe himſelf * 5 7 
eee all ſuch loſſes coſts. charges damages. and ex 2 
« penees 28 he and they alf auc may ſuſtain bear pay expendor 7 

| 4 he put gute in the execution of this my will or for or by "ſe: 4 1 
* e management-of the Tolls ck in them Ons. . 


„ | 
| Brand + and Kilderbee were euer, ebe bor A eben g 
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The will. was diſputed © 15 next of Mi | Pm, 4 "PRO © 6 
was decided in favour of the will, Kirby having died in the inter= ; 
val, probate was granted to the defendant. The plaintiff, entitled 
under the Trolls of we will, v and praying the viſual e was van 
Infant. 1 FP ls i i eos W bY 
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Me Piggom 4 My. e in Alber 8 Exception . 
| The particular circunifiances of his caſe make it very hard, 


theſe ſums are not allowed to chis executor. They were applied 4 
for by Ki Kirby for the ſole and expreſs purpoſe of paying debts in the . 1 "oj 
ighbourhood of the teſtator's reſidende: Kirby a profeſional 208 
| man, © mltantly employed by the teftator in his affairs; and the 
| debts to be anſwered by the money being to be anſwered i in the | 
| neighbourhood. This defendant, if he had refuſed the con- 
fidence, which the teſtator had placed in Kirby, muſt have gone 
| himſelf into So at the expence of the teſtator's eſtate to de 
what the teſtator intended the other to do by naming him 
executor. This is not at all like Sadler v. Hobbs (a), =" W 
v. Howes (ö, and the other *aſes.; in all of which the money 
ras placed out by the executor for the purpoſe of being „% 
| tinued: th re, not for the adminiſtration of the effects. Where e 7 
the acht is neceſſary, or convenient for the purpoſe of adminiſtering „ | 
he effects; if it zs done fairly and honeſtly, the executor ſhall bee 
Aiſa from any leſs. No act was dene by the defendant to „ 
place this money in any other ſitustion, in which the teſtator did HEE 
not intend ät to be placed. He did not join in taking the money 
| out of the hands of one perſon, in order to place it in thoſe of e 
another. 11 Was not tak ing it from one banking houſe and pla=  _ 
e ir in eder; but an — fone + in che honeſt, n 8 5 
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== Cates in Ehainerey, __ 
2 HL Ailcherge &f is truſt to pay the debts. The circumſtance, mich | 
Lord Morrbington (a) thought worthy: of conlideration, occurs in 
. this will; the clauſe, chat the execntors mall net be ahſwerable fo 
more Wi comes to their hands, nor for any loſs, milapplication, Y 
Or, except by wilful default. Nrby muſt have been intended to 

perform ſome duty: what, if not that of paying the debts upon 
= ſpot, Where the creditors reſided? The teſtator has not only. 

5 named bim executor, but placed confidence in him during his life, | 
. as his attorney not a limited confidence, as in the caſe of a _ 
Ck "This 8780 at was relied on in > Rowth v. * 9 


1 highs for the Maint if-—The Court a; now Jean 
Ee LS a charging even executors (6). It is true, Kirby Was appoint- 
dc executor: but he never proved the will; upon which there was 
. great litigation, before it was eſtabliſhed. Then it comes to the 

euſe of an agent, appointed by the executor. - The import "of the 
clauſe in the will is only," where no- witful default 8 to be imputed 
oY perſonally to the party; and cannot excuſe careleſſneſs and negledt. 1 
By his own act the defendant has occaſioned this loſs,” He truſted 
1 a perſon not in the character, in which the teſtator intended him. 
If he had proved the will, be would have taken upon himſelf that 
Confidential character the teſtator perk bs to Heath him n ; : 
LS "_= have bean _ of FO . 


| 8 1 5 


* 


A 1. e in N W ebſereed;: n Ge OY ras not 
. Weer. till after Kirby s death on account of the Ae concerning 
it, but that during that time it was neceſſary ſome one ſhould act, 
. and gs care ooh the e was gs MT _ - Court. f i ; 


$4 : f * & KA £47 OE Gd Fe 9 e 


2m "Lond ene s po ing, — had not "AY co- 
executor, but that the executor living in London, and receiving 
money of the teſtator's, had remitted to the attorney of the teſtator 
to pay the debts: could he have been liable? Kirby was in no in- 
ſolvent circumftances. He was a man in buſineſs at Ihſivich; had 
„fn attorney of the teſtator (I take him no higher than that); 
1 fs was r N WO os his omar * Bl accounts in . hands; 
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8 4 In 27 . v. 1 ane nee 155 in Me. Cox! s note to rue v. Mic 
WO! Ame, vol. 3. 565. © - 
le)] See Balchen v. Seott,/ ante, al 2. 678. . v. nn, ance; vol. 3. 596. 
| Chambers v. Minchin, poſt. Mr. F onblangue's $ notes 2 T reat. 18 "ee? and Mr. Landers 
_ wo we v. e 3; Mk. 584, „ - 
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— i Chantery, 


ct p payment was three kh: after his deli: 0 4 Abr 3860. "8 3 
| dinary* management of executor how was he to. pay the funeral A 
expences and the number of ſmall debts appearing upon the books 2 7 1 
of the teſtator without ſending the money? The payment is made . | | f 
b the defendant only, becauſe he happened to have money of ijne 
 ceſlator's in his hands at the time. If the buſineſs. was tranſacted 
inte ordinary manner, unleſs there was ſome circumſtance to 
awaken. ſaſpicion, ſurely. the allowance i is fair. - "Suppoſe, he bud 
„ the money into the hands of his own clerk, and the clerk has 5 
ran away.” Ni could not prove the will. Suppoſing : he had, 
what would have been the difference? The mention of him in the Pi 
will adds to the confidence the teſtator may be ſuppoſed. to have 
in him as an attorney of credit in the town. By proving he would | 
not have been more worthy of truſt than by the nomination the 
teltator had made of him as executor. 3 It would have been only a 1 
| 4ifference: we 1 but ION not . es wen more F — . 5 . ; J 
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giants) Morrarz by his will, dated! the 26th kale June 1786, eee 7 


à„ 4 na F poſition by 
after ch argin g his nal eftate with the payment if ro ah 


| Uk juſt debts, legacies, and funeral and teſtamentary expences,' and children of 


hold eſtates at Barking in Effex to truſtees and their heirs, upon Ws | 


truſt to receive the rents and profits during the minority of Andrew 3 1 


en Mills; and upon his attaining his age of twenty-one: years upon-failurs 


of iſſue in 


and F. it Was 
his heirs and aſſigns, for ever: but in caſe he ſhould die before he held, that al!“ 


attains his age of twenty-one. years, then that his faid truſtees the children. 


without re- 


thould {dll and diſpoſe of the ſame; aud that the money ariling by OR | 
ſuch ſale ſhould be paid to and among and equally: divided between —_— 2 
| * men IM 
the: children of his daughters Elizabeth Wills and Martha Norric * direded, and © 


thare and ſhare alike-: | ſuch of the ſaid children as ſhould be ſons ee be 


: 25 paid! at . reſpectice ages of twenty-one. years, and ſuch pu 85 
a8 tained twen= _ 
ould be aghters at at their ages: of twenty- THE rn or m of i 

wy relpectively: e 3 HY „ 
» WO WS ono hey al” bel _ afterwards, 


1 


Et, 


WW. Jon. V. Fe © Fed . And 


A. and g. pay- | 
giving ſeveral legacies, and annuities, gave and deviſed all his free- able ar twen- 


"upon truft to convey the ſaid hereditaments and premiſes to him, the lives ol. 2 


entitled; and | 


' though ___ to a hare of the an, were not. ; allowed 1 to ad the 8 intereſt. 9 | 


Nonkrs, 


3 


1 TY Fay > LH 2 
* * 9 * 9 * * I KEI . FI. 
9 a * * r * * el "a 
270 5 f * 7 58 
i” OY 0 * Gl > 
r 2 TE "+ 

. * * - 

* * * — N 


: | 116} wy Kidd: © | 
Ant as to NY he reſt 14. reſidue of his hi ad: eff: 


44 


1 and perſonal whatſoe ver and whereſoever, he gave, deviſed, 
and bequeathed, the ſame to the ſame truſtees and the ſurvivor, 

his heirs, executors, and adminiſtrators,” upon truſt to ſell and 
diſpoſe of the ſame as ſoon as they could; and upon receipt of the 


monies to ariſe therefrom to place out and inveſt the ſame upon | 
= Government or real ſecurities; and from time to time to call in and 


| inveſt the ſame in other Government and real ſecurities, and to pay, 
„ apply, and diſpoſe of the ſame and the intereſt and produce thereof 
080 and amongſt and be equally divided between and to go to the 


child and children of his faid two daughters Elizabeth Mills and 


Nfartba Norris in like manner as the money to ariſe by the ſale of 


Bis real eſtate, in caſe Andrew Moffatt Mills, ſhould: die, before 
be attains his age of twenty-one years, as before directed v and in 
a any child of his ſaid daughters ſhould marry, and die in the 


ife-time of their reſpective mothers, leaving iſſue, then he direcdel, 


5 : : that the iſſue of ſueh child ſhould ſtand in the place of their Parent, 


: and be entitled to, and receive, ſuch ſum of money as ſuch pa- 
rents would have been entitled to under his ſaid will, had 
| 1 they been living; ; and in caſe his ſaid daughter ſhould die with- 
- out iſſue. or having had iſſue. ſuch iſue ſhould die without iſſue i in 
ide life-time of his ſald daughters, then in truſt, that his fad 


truſtees ſhould transfer all bis real and perſonal. eſtate to his bro- 


5 herd Janes and Harow Meſfatt, their; heirs, executors, and al 


bs To wag" 
* 


* n 
# Pg 


hi - miniftrators; and he declared, that if any. child of. his daughter 


Elizabeth. Mills, being a daughter, ſhould marry, before the. | 
attains twenty-one, without the conſent of her parents, if living, 
"a {ſuch daughter or daughters ſo marrying ſhould forfeit one 
half part of all ſuch ſums of money as ſhe would have been en- 


| 1 titled to W, his HM will; and he eee ſome lf, the truſtes 
 exectitors, | Cle 
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| Afier . Fr) s. 1 a 35 and W Ude were 
1 for taking the accounts; and the Maſter was directed to 
| Inquire, who were entitled to the reſidu ue, and in what ſhares, and 
to apportion the reſidue, ſubject to the contingencies in the will; 
and it was ordered, that the intereſt and dividends, which ſhould 
from time accrue due upon the ſhares of the reſidue, which the 
Maſter ſhould find the ſeveral parties were. ſo entitled to, in ſhould 
e fk of hm ANTS 5 1 
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drew Mo of att Mills and Elizabeth Finch Bond, two of the A 
of the Katers daughters, had attained twenty» one: the former, 
upon the 34 of September: 1796; the latter, upon the 21ſt of 


Ofober 17973 at Which time there were four other children living. . 


The dividends - upon the ſtock and ſecurities apportioned to 
Andrew Moffatt Mills had been received by him from the time he 
attained twenty - one. Adolphus Robert Bayard, another child of - 
Martha Norrie, by ber ſecond huſband John Bayard, was born 
upon the zoth of May 1799, and was the only child of either f 


the teſtator's daughters born ſince the laſt order, made upon the 
26th of -March 1798. The Maſter there 


ſeven _ VET to the ee en and e * N fix | 
- | 9 
Fo Adis.» 12 . to 1 eum! upon lis 8 as con- 
dd Adolpbus Robert Bayard entitled to a ſhare of the by- gone 
intereſt; and reporting the ſhares of the other ſix children in the 
KOO 0 to TO the Maſter had . them abate. 
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| Mr, Stan aley in yy por Lf. PY Enception—The ebjection- is, „ 
thy ic Maſter gught not to have made the, deduQion for the ſeventk 
child: there being but ſix at the time. 


where. the parties are to be entitled at the age of twenty: one or 
| . marriage, any born after one bas attained that period are to 
| beexcluded () Upon the clauſe of che will giving. the i 
_ ation over to the teſtator's brozhers in the event of the failure of 
iſſue of his two daughters your Lordſhip was of opinion, that the. 


without reference to the age of twenty · one; and though each child 
would have, a veſted intereſt at that age, yet it would be liable to 
be develted by the birth of others. The Maſter's judgment is not 
oppoſed as to the capital: but it is infiſted as to the intereſt, that 


| the rights of the parties to the by-gone intereſt of rhe property 
ſhall not be diften 


child will be 
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There is a variety of caſes 
deciding, that where i in ſuch caſes a paniculer time is ſpecified; 25 


d, It has been determined, that an after - born 
eutitled to a ſhare of the capital, but ſuch child can Tas 
only be entitled to a ſhare th the ſubſequent intereſt, and « cannot 
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efore found, that there are e ; 


' diſpoſition extended to all the children of the” two daughters, Wo 4 ; 
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Norris.” 


175 from thenct till the birth © 
twWoz 1 ſo on. 2 3: 33 I} * ba + : is ty! 9 kg? 55 27 x: . If _ 8 
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e e Gere an” dis. Alana. Ae the ee 5 
n the teſtator in this diſpoſition of the reſidue did not mean ie 


to go in all reſpects as the money to ariſe from the eſtate to be ſold, 


only, that it ſhould be divided in the ſame manner.” It i is clear, he 


did not mean the reſidue to veſt abſolutely and be paid upon mar. 
; riage. During the lives of the two daughters it muſt remain in 


ſuſpence both as to the intereſt and the capital; for nothing is 


_ given tothe children, till the perſons are aſcertained; and then the 
principal and intereſt are given together as one accumulated fund. 
: is clear, the-teſtator meant to let in all the children; and if they 
do not take in hotchpot, the fund will not be divided equally, 
nn hich the will directs. This is certainly a very inconvenient con- 
1 1 ſtruction: but it is the neceſſary one. It is very difficult to ſay, 
4 ge what the meaning of this will is. The object of the refiduary dil. 


poſition is intereſt as well as capital. In Shepherd: v. Ingram (a) 


upon A diſpoſition of all the reſidue of the real aud perſonal eſtate 
. the children of L: dy Irtoin, ſhare and ſhare alike, with a limit. 

N "i"; over upon failure of iſſue; "it" was determined; that all be 
children ſhe ſhould ever haue would upon thrir reſpective births b: 


entitled to ſhare; the income both of the real and perſonal eſtate 


belonging to choſe in exlſtence: lebt in tlie others as they cine 
iu ges that ist dhe whole" pen "the birth of the Marchionel of | 


ford and till the birth of ätiother child be 


the khird it was diviſible ber 
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* 1 6 66 ait ee t ee ( ee Firs"; (0 
55 FF * he Court, when direcring " e. ö 
who were the perſons entitled, muſt have underſtood, 
children were entitled to ſbme preſent benefit wis the Mone 
according to their number at the time that reference was made. 
The conſtruction now contended for would be a very unfortunate 


eat MERE: no one N e till the ee of n m 
es nee FF A e 09991. 


1 ? 5 . 


„ e Gs AyceL.or—The 8 upon a\Ms. 5 85 e 
5 will was certainly, as it has bee 
„ and upon Lady Bergford's 8. marriage. all the: accruing} intereſt, of 
1 Which ſhe had a larger ſhare than the other children, was carried 
. over to her e It is much the moſt beneficial i 


Rated by the Attorney General; 


40 Aab. 4 ges Weiber as to the queſtions upon Mes will, * V. Ii 
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for * | © Open this will the intereſt ſeems thts 9 my „ 
the prindipal.” I rather incline to allow the Exception. | "That is 
the Oe convenient and on ng 5 to 25 25 Wen the will; 1 
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re ATTORNEY GENERAL , 0. „ BULLER, | 


arr aſt 1 50 tbe che aroſe under inflentaits' of kale "YE 
= releaſe, dated in Auguſt 16 35, by which Sir John Haytoaru 
conveyed eſtates 4n Shepy, "Kent, to Edward Price and Wi iam 
Lewes to the uſe of Sir Jobn Hupe on, 


* 
1 
C 
Wy 


deviſe by a 

truſlee does 
not paſs the 
truſt eſtate. 


rt; reminder to fuch uſes as „ 1. 


be by deed or will With two witneſſes mould appeint; and in de- of ins if 


| fault of appointment in truſt to ſell or otherwiſe convey'the pre- 
miles for the erection of Vorkhosſes, and other wife for the a 


of the poor in loch patiſhes and in ſuch” manber, a8 Sir Richard = 125 


| Buller, Francis Buller, Henry Clarke md Edward Pustio, or the 


| ſurvivor, of them, chelr heits er allt 


| pariſh of 8. Nichols: it che err of Rector be . 


. Erbe Bel; * In ll, dated he wn of | Ave 5 
1745 , after ſeveral legacies proceeded thus : N 


Aud for the better raiſing and. ſecuring an HRS every the bum 5 
4 and ſums of money aforeſaid. and juſt payment thereof as well as 


, ſhould think Mt To as 5 4 + 5 


of my juſt debts and funeral expences, and for the due > execution 


'* and ad performance of this my laſt will and teſtament, 1 do give, OS 8 


| '* devile, and d bequeath, all an and ſingular my lordſhips and reputed 1 


* lordſhips, manors or reputed manors, capital, and other meſſuages, 5 
bo * bartons,farms, tithes, | lands, tenements, annuities, rents, revetfions, WER 
* remainders, and hereditaments, whatſoever, and all and every the 


“ parts and ſhares thereof, with their and every of their appurte- 4 


' whereof and wherein I am in my own right, or whereof "Ra 


* or wherein any other perſon or : perſons whomſoever in truſt for 
«a or for my uſe, advantage or benefit, is or are ſeiſed, 4 
* ſeſſed or eſtated, or whereunto I or ſuch perſon or perſons in 
* truſt for s er do my uſe is or are entitled in or by Lam or 
7 Equity, and all my right, eſtate, title, intereſt, term, and terms 
5 ' of years, claim and n, whatſoever, both in Hr and 


Vor. V. . 1 C 1 
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or parcel thereof, unto my ſecond and third: ſons John Bulk. 
o 1 Francis Buller, to have and to hold all and lingular the 
« ſid premiſes unto the ſaid Jobn Buller and Francis Buller and 
« their heirs for ever, and all the reſt and relidue of my hy 


' ® chattels, rights, credits, and all my real and perſonal eſtate, ns 


. =, before hereby given, deviſed, or bequeathed, and all my right, | 
| 85 2 property, and intereſt, therein in or by Law or Equity, I g, 
hereby give, deviſe, and bequeath, unto my ſecond and third 


. 


hs 3 
one; 


SI 
. 2 
N 


N 
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e ſons Fobn Buller and Francis Buller; and I 80 make, con. 
3 8 ſtitute and appoint, them, my faid ſons Jobn Buller and Haarer 
1 50 1 | Buller, Executors of this MY, laft will and teſtament,” 1 
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Under the direction of the Court for executing the charity. Upon 


dhe Maſter's Report, that it would be for the benefit of the charity 
5 5 5 to ſell the eſtates, - a ſale took place; the Report. being i in favor of 
the title, an exception was taken by the purchaſer, upon the ob- 


Jection, that the heir at law of John, Buller, and his widow, who 
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January 1792, the only child of Mr. Smyth, ſettled 6000. his ng law to "oh 
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dg being convenient to Mr. Smyth to advance more, in January i⸗ 792 


1 to ſecure 10000. lent by bim to Sir Frederick Eden. Ia 
= 4 704 Sir Fredoriet Eden, in conſequence: of re- building a party. 
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verlations with the teſtator; who told him, that, it being thought 
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him (the deponent) that he had 


hach recti ved the ſum of loo 
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>. bever 5 0 n; for he (the teſtatör) Watt bo tings ind 
5 pay off ſuch 1 at he had valy' taken his bond for 1860/, 

3 in order to have a check” upon Him; "ad ity {to the Veſt its 
n ere  Jeponent's recolleation) Lon ſee Mr. Ses T have ne been 
= s " ungenerous, 1 have given Sir Frederick Eden" all theſe ſums; 
5 5 b e and 1 conlider myſelf as bound to pay Mr. Boucher s bond. It 
0 « 3s. mine. T hall ſettle it,” The teſtiror had n 
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= — Natement of the plaintiffs income, 'amotinting 10-9001. a year, | 
k 5 The deponent defiring him to increaſe it, he refuſed; ſaying, he | 
=. had upon the marriage of his daughter given or ſettled 15,000), | 
J WER Which was nearly one-half of his fortune; aud he had given the 
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for what he ſhould receive from His ford's effects; and he deſired 
the deponent to inquire for an eſtate of the value of "I or 1 $5,000, 
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farther, that in 1797 the teſtator declared, he had paid the whole | 
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B cg by, and paid for, che plaintiff; to which another 


ſumof zoo, advanced by the teſtator, ſince the witneſs, had ſeen 


that paper, bad been added: the teſtator ſaying, be would ſee that . 
be (the teſtator) had given the plaintiff 5ool. in December 179 53 5 


alſo, hat he f 


ſelf Boucher a; for he had in the gener: 


BYE | * 15 Nr HOY 1b £1 


| „ . IT 3 s „* ee bn. 4 9 1 


8 s 
We |; To 0 1 RO TM og looked * him alone, | 


. "ws ; "I * 935 17 
115 *. 7 * #1 > 9 ib > 7.37 £ M4, 5 


7 
5 
* 


he paper 1 to * as 1 of Rades Suenth 2nd 
TING, 6 as W been produced i W e a the Roe, * . 


4 7 — & * 7 * bs F [4 y : 
NS \ 2 = 5 f $ 5 a; N ;, X © 
l Ss, $ — 5 L \ C7 * ' . 6 1 * 
TI XS 4 . N 3 ö 0 ) add . : 
* * * 7 * 4 y } * 
e Ws ? . 1 Ei * } , CN L » N Y * ' v 5 
; i | . . * 0 7 i 0 5 
W F 8 . 7 : 7 2 1 L . | F } 
1 a 5 . a 8 s TRY : f 1 
1 4 n 5 * : 4 . 
4 A . J N 
fre” | : 
i * 
I x # 0 1 
- 25 185 
x , 
yy 3 7 
72 | * a — 
* 1 
8 1 10 
2 3 
l 170 


d paid the intereſt upon Boucber's bond ever ſince 0 
17953 ;/and had given the plaiatiff and, his wife various other ſums 
of money and preſents ſince; and had diſcharged him from. all —_ 
above hond debts of 1,000/. and goo/l.; and had taken upon him- : 
al ſtatement of his accounts 
of property, Which he made out atinually; charged himſelf with 

at debt, as di ue from him,” and which he ſhould pay very ſoon; 
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bond. He alſo proved to the ſame effect as the other witneſſes te 
teſtator' s intention not to inforce payment of the bond to himſelf, 
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When the -parol evidenee was offered, the .Counſel for the de- 
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The Attorney General, Mr. Richards and Mr. Fonblangue, for the 
paint if The letter to Lady Een and the various converſations in 

evidence thew cleaply, that the teſtator did not confider himſelf | 
23a creditor of the plaintiff in any manner; and that what advances 
| bad been made were then treated by way of gift. The letter to 
Lady: Eden is a declaration in writing, amounting to an allurance 
to her, that the ſituation of her ſon was ſach as would be pro- 
duced by thoſe advances, conſidered as gifts to him by Mr. Smyth, 


It would be very injurious therefore now to confider Sir Frederick 
| Eden as debtor in thoſe. ſums, It is clear alſo from the letter, that 


the teſtator confidered, that the bond to Boucher was to be paid. by 55 
him. As to the bond to Wayfor alſo, Mr. Smyth having paid it, 
there can be no. doubt, parol evidence may be admitted to ſhe w, that 
he paid-it as @ gift to Sir Frederick Eden, and not for the purpoſe 
of creating a debt againſt him. He takes no aſſignment of that 
bond; but amply pays it; and has it delivered: up to him. The 
bond was gone, after it was paid off; and he could have no legal 

| demand except for money paid to the uſe of Sir Frederick Eden. 
In the ſtatements of bis affairs he takes particular notice of the 
motey he had advanced to Sir Frederich Eden; particularly, in 
the paper, which he:ſhewed to many perſons, and to which it is to 
be preſumed he refers in the letter to Lady Caen. One ſum on 
account of the purpoſe, to pay debts, was certainly a gift. Ia the 


 -annual ſtatements of his. property, till 1795, he ſtates Sir Frederick 605 


aden as indebted to him in che ſum of 1000. and alſo the ſum 40: 
advanced by Boucher, as it was actually advanced for his benefit. 5 
At the end of 1795 and in 1796. he does not charge Sir Frederick > 
Eden with that money, nor ſtate it as part of his property: nor 
does he deſcribe him as indebted in the 900 J. paid on account 8 
the bond to. Wat/on, The alteration in his accounts in theſe re- 
ſpects is to be attributed to the conſiderable acceſhon of fortune 
from his uncle. It appears, that, ſoon after the money was ad- 
-vanced by Boucher, the teſtator intended the legacy of 10000. to 
Sir Frederick Eden ſhould not be paid, if that bond ſhould de paid = 
by him (the teftator) : but afterwards he ſtruck out that; indieat- 


ing, that though that bond ſhould be paid by him, ſtill the legacy . 


thould be paid; and in another paper, alſo found with the „ 
the legacy Rands without any condition. He alſo enters ene "IE 
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_ bond to him; and caſts up the ſums without including that; and 


85 in 1796 and afterwards he takes no notice of that bond. ay 
_ theſe entries are in perfect conformity with the letter to Lady 
Laien and the parol evidence of confidential communications with 
theſe perſons, to whom he produced thoſe ſtatements, to ſhew the 
advances he had made; and talking of his bounty to his ſon and 
daughter. The plaintiff therefore contends, that none of theſe 
demands were intended to be made againſt him; the ſums advanced 
˙ _ anda being intended as gifts; ; and farther, that Boucher's bond 
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' The objection is not, that the legacy hab been adeemed by ſub- | 
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law.” In what way then is this claim ſuſtained? It is not a 
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0 nd . Aby the teſtator; and chat he had Haid the Tam of 5 
700k to Watſon. No declaration of truſt. was executed : but the 
bond was Rmply paid; and being in the teſtator's s hands, between 
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all caſes, where a legach is given to a perſon indebted to the teſ- 


, 1 para Sig Frederick Eden was * 
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preſumption, from the manner of giving the legacy, will apply to 5 


ben he gives this legaey, Are his executors then 
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0 5 to Mr, CRY ir, A perſon. had been employed to draw ki am, be 1 
— -Jdrewit himſelf), he would have releaſed Sir Frederick Eden em 
the debt: but how to reach i i 1 ny 9 8 5 is rt, | 
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4] will tate to you, what that es of £ fon v. 55 00 W 
ts What. J ſtated in Byrn v. Godfrey, and I ſtated it correQly, was, 


Sy that the Court of Common Pleas had determined, they could not 
„„ ER a releaſe ; and I will tate to you, upon what ground, 


my opinion, I confeſs, not quite concurring, but by no means 


> ES oppoſing the deciſion of the other Judges of the Court of Common 


lens it did turn. "The —_ we was e in — ors 


book, was this: . „ EN 


8 Pye pays no intereſt nor c hall Lever take the principal exc 
* „y diſtrefſed. ba Boat che a 


Lord 8 Us b of als Rolls, eee them to a 
R trial at law. An action was brought upon the note. It was con- 

tended to be a diſcharge of the debt. There was a large ſurplus. } 
It was faid, Lord Atnyon had obſerved,” there was no proof, that 


tere was a large ſurplus. That proof was given. Upon a caſe 
0 reſerved the Court was of opinion, this could not be taken as x 


diſcharge i in the life of Sir Thomas Pye, but was teſtamentary. It 
Was adjourned to give: time to have that entry OO In Eaſer 
Term it came on. The Court was informed; that probate was re- 
fluſed by the Eecleſiaſtical Court; and the Court d, that, as it 
belonged to the Eecleſiaſtical Court to ſay, what was or was nt 


1 teſtamentary, aud they held, it was not teftamentary, it muſt be 


conſidered as a diſcharge conditional of the debt: he never having 


| demanded intereſt, and having died i in dent en th 
6 CEO were not entitled 40: recover. 517 oy | 47 e 
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1 4a one is ſatisfied upon the whole caſe, that upon taking into con- 
|  {ideration what the Eccleſiaſtical Court might have taken into con- 
 dideration the detiſion was. perfectly juſt. The plaintiff has the 


| caſe with him undoubtedly. The weak part of the caſe alway 


oh” appeared to me to be the ſtreſs, that was laid upon there being a large 
8 ſunplus. 1 -think, the Eccleſiaſtical Court were wrong in not 
- proving that entry in the bock; for it was an entry, which could 
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alter a good deal of eonfideration, is this. The bill is brought for 


the legacy of 1000“. The bill ſtates, and the anſwers repreſen, 


that there were three debts, that had exiſted i in the life of the 
teſtator, ypon Which, if they are to be taken into the account, not 
only there can be no demand of the legacy, but the plaintiff will be 
indebted to the teſtator's s eſtate to the extent of t, , ſetting off 
the legacy againſt one of the debts. Itis certainly one of thoſe caſes, 
which embarraſſes the Court, in which the obje i is to pronounce 

upon an inſtrument, that apparently i is a diſpoſition. of the pro- 
perty, and ought to be a complete and intire diſpoſition of the 
property; ; yet. in this and other caſes it does not contain, evidently, - 
when the circumſtances. are ſtated, the whole intention of che 
teſtator exprelaly as to the adminiſtration of his property. That 
difficulty, too, is always increaſed from the conſideration, that one 
juriſdiction, Which cannot receive the evidence, that way ariſe 
from other papers, which. is not in the habit of receiving iht 
evidence, 1s to Pronounee upon the ultimatum. of the will, and 
another Jurifdition is to execute. it, and in executing it is to con- 


form itſelf as much as poſſible to the intention of the teftator, FR 
That, I think, has introduced the riecelity of admitting that evi- : | 


dence, that has been given in caſes, where the adminiftration i is to 


be carried on in this Court, and all to be received from the Keel. 1 5 


aſtical Court, is the P robate.” # i A; | ie 10 5 1 7 has, _ 1 

10 this 3 1 think, the YE is been very property re- 
ceived; from the Biſhop of Peterborough's s caſe; in Which his 
books and papers were admitted. The fame rule muſt hold as to 
any memorandum, to ſhe w, what he took as the eſtate to be as 
poled of: It is equally applicable to ſhew, what he reckoned debts | 

due to him, and what not, where he has happened to keep any 
| account of his own property. The demand of the plaintiff Prims 


| facie. is perfealy obvious. The will was drawn by the  - | 
1 himſelf,” It is not accurately drawn, as may be ſuppoſed. It i s 
negligently done. Real eſtate is deviſed; and there are no wit- 


neſſes. But there i is a very « diſtinct legacy of io00l. to the plaintiff, 
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En in Mr. Smyth, having advanced it for his ſon-in-law, with an em. 


; . + 3 releaſed, in the letter to Lady Eden. When treating with, het 
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i 5 | that are primd Facie | evidence of debts due from Sir Frederict Elm 

5 - to, the teſtator. - | EY 18. fair therefore to- admit all the collaterzl 

_ papers, relative to the circumſtances of. theſe papers, from Which 

the doubt has ariſen, to 'ſhew, the legacy i is due; and, taking ne 

8 whole of the papers together, L am ſatisfied, it was no intention 

1 Mr. Smyth, that theſe. debts ſhould have been put in demand by 
bis executors. A to the 900 FI upon the circumſtance of the © 


=: advatice of that ſum, to ſupply the neceſlry, that had ariſen from 


te accident of pulling down the neighbouring houſe, and the 1 
damage thereby occaſioned to Bir Frederick Eden's, the prineipl 
Part of the money was taken from a third perſon; only part ad- 
1 vanced by the teſtator; be paying it off without taking any aſſign. © 
| ment, it is perfectly evident (as it would have been very cruel 


55 bätraſfed income, having been. frequently ſupplied with money by 


1 WH that he bad r mo; intention to make any. JON for 73 35 
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Frederick Eden to Mr. Smyth, that ſtands at his death as no debt; | 
| 5 for that i is ſpecifically mentioned as a debt, from which they were 


DN about. the circumſtances. of the family, he the father of. the wife, 

Ju the the mother of the huſband, both. treating about the family, be 
55 bh : diſtinaly ſtates it as a ſum of money be had given. : That letter 
1 1 am of o opinion, if a. releaſe had. been pleaded at law, (it! is not 


5 8 neceſſary to produce a formal releaſe), that letter would be evidence | | 
. "0 a releaſe, and would CNY the bond. l 258 15 
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n bond from Sir Frederick Eden to. Mr. Smyth, . Mr. Boucher was the 
„ creditor upon that. N No debt Was due to Mr. § Smyth, till the 
55 . money was paid by him o or bis executors. | Theg, and then only, 

5 wh a debt at law riſes | from Sir Frederick Eden to Mr. Smyth' $ eſtate, 
„ The nature of the debt at law i is ſuch, that it admits of evidence 
0 55 to ſhew, that the payment by Mr. Smyth, if he had paid. the debt 
| of Boucher, Was | intended! in diſcharge of the engagement, and for 


3 the {54 of Te da engaged with him, I. e of. that er- 
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| flanke that is firong and decifive, that at a particular period his 
ue being increaſed from bis wife's family (and he treats' him- | 
(elf as 8 truſtee for his daughter, becauſe it comes from his wife's 
Having treated it as a2 
gebt, that Sir Frederick Eden was fo anſwer, he turns it over to the 19 
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meant the legacy to Sir Frederick Eden beneficially; 5 and, con- 


ſiſtently with that, he meant, that the reſidue given over to the 


children of Sir PFrederii th Eden ſhould: not include theſe three 


debts 3 that theſe debts ſhould compoſe no part of that « rode, 


intended to be a proviſion for the younger children. - 


| decree the legacy to be paid; and that theſe ſeveral ens for 2 
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order (a for a ſale of the mortgaged premiſes, they were fold ac- 
cordingly for 14431. 15s. The ſum due to the petitioner | was 
19754.» The ſeeond mortgagee not having attempted. to prove his 
debt, and inßiſting, that for that reaſon his right could not be af- 


feed under the general erder, choſe to reſt on his ſecurity ; 3 and 


refuſed to Join in the ale. The petition therefore prayed, that 
the ſecond: mortgagee may. be ordered to convey the mortgaged 


premiſes to the purchaſers upon being paid the reſidue of the pur- 


| chaſe money, deducting the principal aud intereſt due to the 
| a: and the expences of the lale and of this application. 
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« after "named. lem, 1 give, deviſe, and bequeath, unto my 
« nephew Jobn Brown all that my meſſuage, tenement, or dwell- 
« ing houle, wherein he now lives at Handley and alſo the ſum of 
« 4000, to hold unto bim and his heirs, executors, adminiſtrators 
|. « and athgns, ral ever.” : TTT 


1 5 8 5 


'The teflator 25 deviſed W "JG ak to ) his PTY Charles | 
Brown in fee; and gave another houſe to his wife for her life, and 
after her deceaſe to his nephew Jobn Broten in fee. He declared 
lis will, that his wife ſhould have the uſe of all che plate, linen, 
china, houſehold goods, and furniture, which ſhould be in bis 
dwelling: houſe at his death, for her life; and after her deceaſe he 
gave and bequeathed all bis faid' plate, &c, to his nephew Job 


4 . Fd : 
3 83 5 
* 7 I 3 

+ 
£ 


| gave to his wife, to be at her own diſpoſal.” - after ſome 
cutars, "admminiftrators and affigns, the ſum'of'2,5607., upon truſt 
to be divided among ſeveral perſons in ſeveral proportions, and 
among the reſt 100 l. part thereof, unto his nephew Jobn Brown, 
his executors, c.; and as to all the reſt, reſidue, and remainder, 


gave, deviſed, and bequeathed, the ſame and every part thereof to 
his nephew John Broten of Ch eferfield, his heirs, executors, ad- 
miniſtrators, and affigns, for ever. 
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legacies he gave to Fobn Fernebough and Samuel Hatton, their exe- 


of his eſtate and effects whatſdever, whether real or perſonal, he 
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118 1 2 3 upon the following will of Aaron grown: The ar 

T « Imprimis T will and direct, that all my Juſt debts and a "yg 
6 funeral expences be paid and diſcharged as ſoon as conveniently 3 
4. may be after my deceaſe by my executrix and executors herein not equal to 
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cies in full, 
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The bill filed by BA executors er © ibs Nn of Bade one 5 


of whom Was his heir at law, and alſo heir at law of the teftator 
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IS and others, prayed an account of the perſonal eſtate, debts, nes 
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3% OE expences, and legacies; and. that the- perfonal eſtate way be ap. 
. due courſe of adminiſtration ; and that the legacies 
wwe e thereout ; ; and: if the perſonal eſtate ſhall. not be ſuffic 
1 = to anſwer all the. teſtator' s debts, funeral expences, and lee 
2 then that an account may be taken of the refiduary real eſtate poſ. 
"| ſefſed by the defendant Joby, Brown ; and that the aſſets may be 


5 wWarſhaſſed; and that ſuch reliduary real eſtates, or ſuch patty 
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Fae) 1 directed in his will, that his debts ſhould be paid, the 
Court would hold that to be a charge of all the debts upon the real 


eſtate, according to Williams v. Chitty. (8); Fi and that, though the 
legacies are not mentioned in that direction, nor otherwiſe charged 


upon the real eſtate, yet the Court would-throw the ſpecialty debts 


atleaſt upon the real eſtate in exoneration of the perional cſate; 


in order that the legatees might receive payment of their legacies 
out of the perſonal, eſlate: otherwiſe the legacies would not be 


ki pay 3 and the legatees would be ene, 
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Me are © 7 de afendant 3 1 Halt. 5 o 


Ns Part of. the real ate, and reſi ſduary devi ſee. and legatee of the real 
da and perſonal eftate—Fixſt, as to the debts: it is impoſſible to make 
10 this a charge of the debts upon the real eftate. The direction! 5 
that the debts ſhall be paid by the executrix and executors ; no 
55 deviſe whatſoever of the real eſtate or any part of it. This is not 
the caſe of a deviſe of real eſtate, after a direction, that debts 
ſhould be firſt paid, as in Williams v. Chitty; nor a deviſe of real 


ebſtate after payment of debts, as in Sballeroſs v. e e,; but a 
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mere direction to the executrix and executors, ſuperfluous Ela, 
but ill a mere. direction to them, to pay out of the fund, which 


1 The ee judgwent « ex 1 tone. 2 N | ® ute, vol + $45: 


was 


enen 
4 2 17 Þ 
3 1 ET Ne N ” _ 
VA w N 1 = ad 
Geet” N n M 18 Y 
< = — . . 4) A 
« 2 1 * 5+ Wd Se Ap "To * # > 4 
Fs 4 * * 1 . a * 1 
5 bs 2 Ar \ ; . 
; 2 N Al * 7 7 4 * 4 * b $ , 3 4 
"2 A i. 2 4 * , | \ * - FT - LA | * 1 = * 
i E ; * 7 e ON I IBN TEIN | 
* i af — 1 pn « 5 * 
4 J * = * 19 
1 * 1 . * FE » 
rs _ £ N £ y 
* i 4 i458 
* * J 5 po 5 ; 2 0 
6 Raf K - 1 
FP; 2 - j | * 
4 P U N 
* ; 1 
x 1 b 
m P 4 k 6 7 
0 - | ' | | 
1 ” * 


. 1 eme Ni T 6 ham) » and which it bs my p agen. to date # ü 1900. 5 i 
"if the nel T3 f the  Evnuins "if 
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the creditors by imple contract, and" make the real eſtate bear the 

| burthen of ſo much of the ſpecialty debts as would be neceſſary to — 
ſecure a fund ſor payment of the ſimple contract creditors: but in i 4 | 
5 e 12 is 2425 the: hart _ is 3 landen _ all of ä 
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1 >: 9 POS hs now 1 is, Ms Ade ks Sat Ws 
eſtate i 1s: ſufficient for all the debts, the Court ſhall throw all of 1 ; 
them upon the real eſtate, if the real eſtate i is charged by the will; or 
dall three the ſpecialty debts upon the real eſtate, if not een 1 

_ by the will with all the debts, i in order that the perſonal eſtate may _ 98 
be left for ſatisfaction of the legacies. That would be, not mak- b 25 5 
ing the real eftate bear a charge, to which it is by law liable, as it „„ i; 
is to ſpecialty debts, but i impoſing arbitrarily a burthen upon it -— --. 
neither 7 95 "ig law DPF: 1 Me. 1 8 and for ib n „ 
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after of the © Rae. am very . upon "IP PR points. 5 
Here is no charge of the debs upon the real eſtate (a); but a mere 
direction to the executors to pay the debts, without giving them 
any other fund than the perſonal eltate, out of which they can ful- | 

fil that duty. There is no deviſe, no truſt i in them, of the real 

eſtate; which is all otherwiſe diſpoſed of. 1 cannot, with all the 

diſpoſition I always feel to give ſuch a conſtruction to wills as ſhall 

make teſtators honeſt, conſtrue this into a charge upon the real of an 
eftate,. It would bea violence to all language, and making a will £7 
for the teſlator; not conſtruing or executing that, which he bas 
made: but! it is leaſt of all neceſſary i in this ale; for it is agreed, 

that the teſtator* 8 perſonal eltate, which the executors were to pol. 865 1 %% 
| ſels, was ſufficient to enable them to pay his debts. If any of the DR " 1 
f debts 3 were to go unpaid by the inſufficiency of the perſonal eltate, f 
a 1 would certainly marſhal the aſſets; making the real eſtate Pay 

w much N the ſpecialty debis as would be neceſſary 1 to obtain a 5 
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. | Caſes n @paneery. 
+. 850. 8 fund FIFTY the W eſtate for payment of the but . 
+ eteditors: but here it is agreed on all hands, that ir is not necet. 


| "Be - ſary for the payment of the debts of the teſtator to do fo. Then, 
> . there being no charge upon the real eſtate for payment of debts, 
and there being an ample fund of perſonal eſtate for the payment 
both of ſpecialty and ſimple contract debts, I am aſked to throw 
the ſpecialty debts at leaſt upon the real eſtate, that enough of the 
perſonal eſtate may be left for payment of the legacies ; which are 
not charged upon the real eſtate; and for the payment of which 1 
„ rly of opinion in this caſe there is no fund but the ſurplus 
of the perſonal eſtate, if there ſhall be any, after payment of al 
the debts of the teſtator. I cannot marſhal the aſſets for Payment 
date the of the legacies, |. I have formerly fully expreſſed my opinion upon 


Xs 


. eee | this point, as to the difference between debts and legacies (a) 
L debts and 


„ 1 underſtand, the Lord Chancellor expreſſed ſome doubt about 
an implied it (6) in the caſe of Milliat *. W 0 . refletion I fn 


charge on 


real eſtate by remain of . _ a 
2 i will, a 


3 e an account 1 5 e 1 ma & the . 
funeral expences, and legacies; and if after payment of all the | 
_ debts there ſhall not be enough of the perſonal eftate to pay all he 
| legacies, the legatees W 0 in . 5 3 8 18 8505 other 
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1 8p; Ed N c ER R v. 8 7 E N 0 E *. 
Marc . . 
© Appeiot- | —armban 'E 6 Miki being be the will as her VERY entitled 
ment, giving to one fourth of the reſidue of his real and | perſonal eltate to her 
very ſmall 


V 0 woe | aa uſe, and to be at her own: diſpoſal, by her will, dated the | 
ee aide, „ 1 Ith of November 1776, taking notice of her power under the will 
9 ok her uncle to make a will, after giving ſome annuities, gave to 
ber ſon Henry Robert Rowe Spencer and her daughters Jane Spencer 
- and Catherine Spencer, and her ſons Thomas Paxton Spencer and 
ST. Hutton Rowe Spencer, and alſo the child, with whom ſhe was then 
pregnant, the ſum of yo. each, payable in manner therein men- 
«done; and ſhe gave to her huſband Robert Spencer all the reſidue 
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rected, and her will was, that two- third parts thereof ſhould be 
divided; and ſhe gave the ſame two-third parts thereof amongſt 
her ſons and daughters, and the child, with whom the was. then 
pregnant, equally to be divided among them, ſhare and ſhare 
alike; and ſhe gave the remaining third part thereof to: her ſaid 
huſband Robert Spencer for the term of his, life, and after his deceaſe 


could think proper; and in cafe her ſaid huſband fhould educate 
and bring up his ſons and daughters, and the child, with which 
| fhe was then pregnant, ſhe direQed, that he ould have the in- 
 rereſt of their 6 fortunes; and ſhe ooh her huſband 
3 executor, 

The 8 died upon. hs 28th | of Fine . e he 
' five children mentioned in the will, and Robert can with 
whom the was 5 af the date of oe vill. 99 85 


— 1 * : 
$ "4 4 , 
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| cauſe inſtituted upon the will of the uncle of the teftatcix, it ap. 
I peared, that 7,266/. 76. 1d. Bank 3 fer Cent. Annuities were 
| remaining to the eretlit of the cauſe, Catherine Spencer's account; 

| which were of che value of 4,341. 125. 10d. at her death; e 


Annuities, ſet apart'to anſwer the annuities, conſtituted her whole 
fortune under the will of her uncle. By fubſs <quent orders 7 
in that cauſe the ſhare of Henry Robert Rowe Spencer was ordered 
tobe transferred to him, he being of age; and the ſhares of the. 
other children, who. were infants, were carried to their accounts; 
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| a rc 5 e VOWS” his'y will dat a "Or of 8 
has 1791, after confirming the will of his wife, by virtue of the 
power de hien thereby given, gave, bequeathed, and appointed, 
all chat third part of the perſonal eſtate and fortune given in and 
5 by the ſame will, ſubject to his power of appointment, to and 
among his children by his ſaid late wife from and after his 


1 in the ſhares following : the ſum of 5. part thereof o 
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its in Ehatietry: „ 3 8 : 25 : 
of 98 8 . "provided "nevertheleſs, That þ in "6 the „ , 


tune left her by her faid uncle ſhould not exceed 4,0000., after all — 
expences in recovering the ſame ſhould be deducted, then the di- | 


to be divided among his children in ſuch ſhare or ſhares as he 5 


| which with one-fourth of the ſum of 6667. 135. 44. 3 per Cent. 
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the faid perſonal eſtate and fortune to his ſons Thomas 0 
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Spencer, Hutton Rowe Spencer, and Robert Spenc er, in equal har, 


8 s as tenants. in common 408” to their, e 9 admin 
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The Ty ed upon t a the 19th of Noventer 1795. 1 . | 


"Ihe bill was. filed. 5 Fa tens 5 children « "WM 


& og under the appointment; and praying a transfer of the fung, 


BE remaining in Court. When the cauſe Was heard, ſome of the 
ſhares had been transferred; and the annuitants being dead, the | 
TO 55 Bank Annuities, that bad been Tet” * to | anſwer a had I 
„ 1 into 0 rehdue. : | 1 
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- The equſin mas, rener the a appointment was ieee 1 


e Sd * 1 ae . the lat la n 0 
. (a) this point Was a good deal argued; and it was contendel 
even, that an appointment of 50% or 100/,..out of 4000). was 
Ae. But though the general rule is, that ſuch a, power of 
appointment does intend a bounty, yet this will is peculiar; and 
the words * in ſuch ſhare or ſhares as. he ſhould think proper” 
give a larger power than j in the common. caſes; 3 giving him a per- 
_ fedtly arbitrary power as to one-third... - The. huſband. having that 
power has exerciſed his diſcretion. - He is the beſt judge of the 
1 made for bis children. This caſe therefors | is out of Za 


Fo. ©..* 


chat can 5 poten The N at 5 55 it in „ 
tion to a certain. extent to put the children out of the power of 
1 father, and to give abſolutely to the father under certain cir- 
AT the remainder of the property for him to diſpoſe of to 
them or any other perſons, as he ſhould: thiak fit. The eircun- 
| Nances, of this caſe are extremely remarkable. She meant to gire 
her children only the proportion of 4,2000. to 7. oool.; and if her 
fortune under her uncle's. will amounted: to more than 77,0001. 
he did not mean to rin them two thirds, but meant to pos her 


70 


0 ) Depending at de Rl en, 9 ©. 
© huſband 


keep bis children dutiful towards him; in- 


| not worth much more than 4;000/7.; but was of much greater value 
in 1791 4 when he made his will. That circumſtance influenced 
his appointment. Beſides, One of theſe children was the eldeſt 
ſon; and the_other two were married / a); and they had another 
proviſion. / That is a good reaſon for the inequality; according to 


_ Briſtow V. garde (6); in which a ſmall intereſt being given by the 
3 
nhdered a good: 'reaſon "for the dif- 


| teſtator 0 a m__— 10 to whom he had gi en 
1 * Was "© 


- Me 7. Rebe . Me — 1 fora Ss oh defendants —The 8 
40 is admitted, that under a power to appoint among ſeveral 
rus in 1 5 each muſt have ſomething ſubſtantial. At law 
atisfied by giving any thing; but in Equity that will | 

| Mels, as in fome' caſes, a ſufficient ground appears; 
. a yu with regard to ſom hing elſe the part appointed i is 
ſubſtantial, - & Court of Equity does not admit the doctrine nom 
urged, that the parent ſhall be conſidered: as. having a power to 


ence. This teſtator has aſſigned no reaſon; as in Bri ſlow v. 
Wards. . In this. caſe. there is nothing but caprice and whim. 
Infinite inconvenience will ariſe from breaking into the general 
rule. Whatever might have been her intention, if the property 
exceeded vi ον, there is a *lear. intention, if it ſhould be under 
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The Chat then n not 20 upon. 65 3 of the child NELW 
eldeſt or youngeſt... In this caſe nothing ſubſtantial is given to the 
three eldeſt children. A reaſon, as.that there is property aliunde, mut 
be aſſigned; Which the Court cannot miſtake; and it muſt appear 
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ried at the date of her father's wWwill. 
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ending a benefit to him as well as ro them. At her death it 7 3 
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- mY nas 3 4 „ that. he had ſome 1 fopnded v won 
"Symon 
1 words, in which this power is exprelled, „as he Would thick 
„ proper,” All powers of appointment have. words of that mY: * 
but the rule is, that ſomething: ſubſtantial muſt be given, if it i, 
intended, that ſomething ſhall be given to each. A father is n 
more entitled to exerciſe this caprice or him, which is called dil. 


T -  cretion, than any other perſon. This therefore is within the 
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willen ae, | 
1 tainy very embarraſſing, How difficult it is for the Court to fay, 
what ſhare will be ſufficient. I agree, the children had a velted 
„ intereſt, ' That 1 was ee determined in 
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the value of the ſtock at that time. Streſs has been laid upon the 


general rule, clearly illuſory. The property was completely veltel 


in the children by the firſt inſtrument (a), not to be deveſted. wich- 
out ſome ſubſtantial reaſon. There is 


0 authority, beyond 2 a 
didum, that diſobedience or undutifulneſs 3 is ſullicient cauſe. The 


x only eaſe to be found, is, where one is amply provided for aliunde.. 
The point made in this caſe has occurred; and been thought of no 


conſideration. eke v. Hurt (0. 


bſon' v. wn * and 


T0 4 * 8 


ke PRES SS of this aſe Aiſtingu 1 


"I "3 Grabum in 2 


5 ff a from thoſe, Which were upon a ſubject very” different from a 
5 power of appointment.” The queſtion Was, Whether there was a 


truſt; like the caſes upon che word *defire”; i, (@): a queſtion AF 


5 - new at that time; - though! it is now determined, that words of that 
RO ſort raiſe a' truſt. This will in ſome events gives the property ab⸗ 


ſolutely to be ts of by the father. Here there is alſo a pro- 
This queſtion upon illuſory appointments is cer- 
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'M fer ir 155 Rollr—The blau n om duc if the ae 
| had given all to one child except one ſhilling to each of the others, 
that would be good. I ſhould be very glad to get out of this rule; 


wb = _ which has given me'the greateſt anxiety : but I fear it is impoſſible. 


1 will not 955 ver t'of it Jr een by . it. In _ ' v. 
00 PSY v. Lord 3 2 ante, 3 2. 6. = . OY! 
(6) 2 Ch. Ca. 228. e 35+ To 5 „ t 
"1 Fora 007. © 5.0 OT EG os pang WL . 
(4) Harding v. Glyn, 1 400 IR 3 el ale 8 e to. in Mr. Sanders 5 note; | lf 
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E R of remaining. of the opinion 1 intimated; ava by 
| ander the circumſtances, L am not at liberty to depart from that 
rule of the Caurt, which has created difficulty, and given.fo much,  - 5 46s 
ancaligels, to-every Judge, Ine it was Grit adopted, vs to illuſory, 5 rg 
| gppoititments./. No rule has ever given m g 


n ſo much ain as thatz 

| und _—_ Dudes has alt anne e fram * Lind | 
| held the ds out 0. Ewan 5 but, 1 a: fair — e 666. 
riot e ee wall; Fam bound to apply it to che alternative in the  *' IM 
will, upen which the cs bur gimme one-third ofthis fund, i ip: EE: 
ak it rt of 7,000/.. to theſe children in ſuch chares as Fo > al 
her huſband ould think proper. The effect is, that if the pro- _— 
E be above dose, each was to have at all evems 7ool; © Nf 
| .and; the reſt was to be at the entire diſpoſition of the hufban d, „ | 
| cither to give to any one child or to any other perſon: „ 
| ſhould ee exceed 7,0007., the was not ſatigfied with giving im f 
the abſolute diſpoſition of any part; but gives two-thirds equally „ 
among dhe children; and the remaining third ſhe gives to her ; 
huſband for life; and after his deceaſe among bus children in och. 1 
| thares ag he Chall think proper; ade apy; Khir penſon than i 
a child! and > papel . the: erſons, amor eee 1 
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1 "IA aloe this uad was lat get « diſpoſition — 9 8 
| buſband'in ſuch a way, that it was neceffary to be divided among 1 
all: each to have a ſhare, and, upon the clear rule, not an ideal 
| - thare, giving nothing in ſubſtance; and it being admitted, that 1 
what is given to three of the children is exactly that, which the 5 5 wo 
Court fays is not a good execution of ſuch a power, that is, . — 
thing meant to operate as nothing, the only queſtion is, whether 
the rule is de be appliec. Though I very much diſlike the rule. 
and know, that it generally breaks in upon the intention of the  - 
party creating the power, I cannot break through Rs and am | | 
therefore obliged to ſay, this is not good. I defire to be under- 
too, that I by no means intend to be more rigorous in the exe-_ 
<ution of this rule than preceding Judges have been. On the 

Vor. V. . vo Et, a contrary, 


7 . 4 "A — 


| 1 ES: * ever 1 5 a: we e d ALcball 80 . to lay 


Srovcen 
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=” hold of! it, to get rid of the rule; which: in moſt inſtunces i is bon 


src. this ſort of appointment of a nominal ſum has been held good, 


be rule | 

© to Th where upon the face of the appointment itſelf a A(officient: tea, 
= —_— has appeared. I will go farther; and ſay, perhaps, if a ſufficient 
a ee alda can be proved, between parent ahd chid the Court wolld 


iſuffieient rea- not apply the rule: but it muſt be proof, that leaves mn doubt 


4 - ſon appears 


uponthe face whatſoever. © In Briftow v. Ward: it: appear 


=z 2 5 the appointment, In ſuch a eaſe the chiüd would-be guilty of 
1 ae * a frand in attempting to ſet aſide the appbiutment : che parent per- 
3 S haßs having advanced more on that aceoννj The anſwer would 
| clearly prov- be, he Had given that chüd 4 fubſtantve Mare; who therefole 
1 cbuld not Complain of the difference; and the Lord "opp 
5 WP 8 itt a thought that ſofficient n Wis ode fraudulent, 
_ Ths Fuektibn'always 4s, hat is the intention : Whether, that h 
Pörty all Hate Tome Thife: Heve dis is to be divided among 
nas ren, not merely amofig the children. It is to We to ſay, 
| ci Gate i6t held, that each ble 4 ſhare.” It is 
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= caſe Lord Conider muſt have meant, that it did not fall within the 
A 5 7 . A oy muſt have bern, that the mother had a right 
* Op to give them nothing. For a guinea is the ſame 28 nothing 
If one child is already provided for, 1 delire it not to be 
Fe uncle tood "as my opinion, chat in ſuch? a cäſe the party would 
de bound to give that child 5 thing. ." The great difficulty, 
in theſe caſes is to ſay, what is is illufory, and what is not: 
Wo ſuppoſe; the ſum was 50 l or 100. But in this caſe I am 
_ felieved from that; for clearly this teſtator intended by the ap- 
pPointment of theſe ſmall ſums to give nothing in eſſect. Therefore 
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TTY Tate: Duke of Leeds” by uit will, dated the 23d of Fu ne kichim of 


4 1791, duly: executed to paſs real eſtate according Wy the eee „ 1 a 
Stata of Frauds (a), gave, deviſed, and bequeathed, his real and inſtruments, 


_ perſonal eſtate to his ſon ang heir th el Marquis of Carmarthen, gelle vb the 
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his heirs, executors, and adminiſtrators, ſubject to the payment of ems «j-. | 


dence and 


3 bis debts and funeral expences, and to'a proviſion for the Ducheſs, circumſtan- 1 


and alſo ſubje&t among other legacies charged thereon by his faid 1 0 


| Whether pe - 
will, to the payment of x0,000/. to his ſon Lord Sidney Codolphin rol evidence . Wi 


of the inten- 


2 Oſborne,” upon his attaining his age of twenty-one years, and don of the 


3 10000. each to all aud every of bis after · born child or children, 1 co h 


on ſuch of them, being a ſon or ſons, attaining their reſpeAtive ginally in 


- oppolition ts 
: ages of twenty one years; and ſuch of them, being a daughter or eme 


double lega- 


; daughters, attaining. that age or da Or days 'of matriage, Which cies, RES © : 1 | 


ſhould firſt” happen; and he directed his executor,” in caſe of the Rp 
death 'of his wife during the minority of Lord Sidney Codolphin 5 
Penne or during the minority or reſpective minorities of his after- . 
born child or children or any of them to pay the annual ſum of 

100 l, Until their reſpective ages of ſeven years, the annual ſum of 
2000: from that period until ſeventeen, and the annual ſum of DRE 
Zool: from that period ' until their reſpeckive portions mould be- 
come payable, for the maintenance and education of each of them 
during their reſpeQive minorities ; 3 and he e appointed the Marquis 


of Carmarthen executor.” 8 N Hh 88 . 2 2 ? W FF 1 ve 4 4 J : * 10 2 5 # 7 6 


pe a di: 40988 5 1 19th, of: As lag 15 Alger 5 
oe and bequeathed 'to- Lord Sidney Godolphin Oſborne all the = 
| Rocks, funds, and ſecurities for money, he might have at the time 
of his death ſtanding in his name in the books of the Bank of 
_ England or of the 2 al Were or e other” wa com- Re ol 
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11 "IE 5 Us ME made another oel unarteſted, Led th 22 
— of April 1798, as follows : PR EI, 


| "Oznorxe 8 
| | The D Duke of. „% Whereas 1 Bade by my wil PEER the form of ten . 

Þ — « pounds. as a portion for Lord Sung Godolpbin Oſborne; and 
3% having ſince otherwiſe provided for him I now revoke the fig 
SO 7 legacy; and do hereby give the ſum of ten thouſand pounds a 
5 .6 my dear daughter Lady Catherine Ann Sarah Qſborne:; and 140 
8 ee declare this to be. a codicil to . laſt wil and teſtz. 
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1 "The: en bad 89 N of leaſe = NS PRA the 
ad and 3d of June 1797, conveyed certain hereditaments, upon 
ttruſt, anong other truſts, to raiſe the ſum of 19,000. as a portion 
ftuor Lord: Sidney Godolphin Oſborne, to be paid to him, after ihe 
Adeeath of the teſtator, when he ſhould attain the age of twenty-one, 
Ang, in caſe he ſhould not have attained that age at the death of 
=. teſtator, upon truſt, that the truſtees ſhould pay, apply, and 
Z the intereſt of his ſaid portion, or ſo much thereof 
| 00 the guardian or guardians of Lord Sidney Godolphin Oſborne ſhould 

7 think proper, in and towards the maintenance and education of 

8 Lord uns. A until he e thould attain * age of 9 


; "The children of the 1 at the date of — will were bs 
"= Marquis. of Carmarthen, now Duke-of Leeds, and two daughters, 
5 amply provided for: all by his firſt marriage: 3 and one Jon, vir 

en, : Sidney Godolpbin Oſborne, by his ſecond marriage, with the preſent 

PDucheſs. Another daughter, Lady (Catherine Ann Sarah rs 
5 3 was born a few weeks . * date * che third cadicil. | 
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5 „be FO RES died upon the 31ſt of . 1 1 "The 100 
. ſtock ſtanding in his name at * death was India eb © of the 
. "hi * om e e e bh 
5 The: bill was fled by at hoy two nner relies as the Duk 
6 | of Leeds, the heir at law and executor, 'and en the truſtees; 3 
„ plaintiff Lord Sidney Godolphin Oſborne praying only directions 


dor the appointment of a guardian and maintenance: but the 
g queſtion aroſe upon the elaim of Lady Catherine Ann Sarab Ofporne 
x > *: two —_ of e In oppoſtion t to FOO com the Duke 
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the plan and with'/George Brooks Eſq., his Grace's "_ m—_ Ones 
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| after the birth of Lady Catherine the teſtator informed her, he —_ 
| made 4 proviſion of. 10;000/; for her (Lady Catherine): by a codi- Wo 
eil; and in frequent converſations he uniformly declared his in- . 
tention to . 15 n 2 e eiche * 
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Me i Bight FREY that: TE | (ie the _ of Lily a Catherine OY 
| the Duke obſerved to him at various times, chat as the had not 
| any proviſion: he would make A memorandum or codicil, by which | 1 
he would £8 her 1000. Abortt a month after her birth he - | 
| ponent he had made a-codieil; by which he had given Fg ; 
| her 10%; repeating, that he bad done 1o, becauſe ſhe had net 5 
| any-other;provifion z and it was bis intention, chat ſhe ſhould have ; py 
| as large a proviſion as Lord Sianey, except the ſtocks given = 
| him in addition to the ſaid 10,0001.; that upon creating the charge . 
for his fon. in 1797 he declared, he would revoke the legacy to „ 
him of 10/000. and: frequently before had declared, he had 
| given him all his India Stock and Government ſecurities; and ” 


4 exprelaly decl ared, that he gave fuch . "hat his CO ha 38 
bay them, over Lu \ nh — e (A Sh 


Th i logs were, "Kit, 10 e ihe «pl imer 1 Lady 1 : 
o was entitled to two legacies of 10% 000. or to one ſuch legacy Si 


only: Secondly, whether the *_ could "ye LI in e : g 
to oo ann of two. _—_ VW 
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Plaintiff —In cates of this ſort; where it is 10 difficult to find the aQtual. 
intention, it is neceſſary to reſort to general preſumption: not that it 
| will always accord with the truths but iti Is more convenient to abide EE 
by the preſumption: than to conjeQture a8 to the intention, unleſs 5 
dearly marked by the teſtator. It is a ſettled preſumption, that rims 5 
| facie two legacies given to the ſame perſon by the fame inftrument' - - 
Mall be held a ſubſtitution ;* bur, if by different inſtruments, they . 1 
Fo be accumulative. It is enough: for this plaintiff to ſtate, that 1. 3 5 
| cle "two legacies x are given. by different inſtromente. It is not ? 
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e- eireum 1 but this: ES * = | 
- and lady ago] * naked fact. It is not neceſſary, in order ty | 
raiſe the preſumption, that the two legacies: ſhould be *qual in - 
amount: whether the latter is greater, leſs, or equal, it is ſulficien, 
"Bu two circumſtances occur in this caſe, which weigh Plast the - 
b of a fübſtitution; though it is not neceſfary for v, to 


dave recourſe. to them; one; that it is evident, the teſtator though | 
| an: aQtual revocation; neceſſary, when. he intended it 3 for be c. 

| preſoly revokes the legaey to his ſon: ſecondly, the legacy given, 
is daughter by the codieil, not being a charge on the real eſtate 
7 would not be fo, advantageous. to her as that by the will. Abs 
upon the intention, he certainly. did. not 
yo 2 worſe ſituation; leaving her provifion to chance, and the arrange. 4 


an to put her in 2 


ment, that might take place a8 to his property. Suppoſe, he bad 


. 


; | been. aſked, whether, he meant to leave i it liable to thoſe accident, | 

- "There is no inſtance, that a worſe. legacy, given with lefs ſecurity | 
TIES for it's payment, has deen held a ſubſtitution for a legacy bete 
n N ſecured. Theſe inſtruments therefore afford ao interne enidenc | 


e to W * W 
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1 The e are e notices in Ridge v. Auer 0 
1 referring to the eaſe of Heoley v. Hatton (ö). This teſtator advert: | 
dag te the diſpoſition made by: his will muſt have intended accumu- 
1 lation in this inſtance. The plain inference from revoking the | 
ae: legacy | to his ſon and not revoking that to his daughter i is, that his 
intention was different; and he meant her, to have both. The } 
other circumſtance, that. the legacy: by the codicil i is leſs advantage - 
| ous, not being charged on the real eſtate; -is-very important; an 
has never occurred in any caſe. The will does not charge legacies | 

: 5 8 given by any other inſtrument; as in Brudenell. v. Boughton (c) | 

_ und. that claſs of caſes, It is confined to legacies, thercinafie 
|  . given. The laſt codicil is not executed according to the Statute of 
= Fraud to affect land; and therefore cannot operate to charge the 
95 1 eſtate. The conſequence might. be, that, unleſs the perſonal | 
eſtate was ſuſlicient, or a Court of Equity by marſhalling the aſſets 

BS could provide a fund for this legacy, there might be no fund for 
64 it; and by holding, that the codicil revokes the legacy by the wil, 
te Court wil eyoke by DT a. \ legacy, Hr which there 
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| 5 Theres 50 inſtance of uch Aa. revocation, where the fund has not 


nce therefore ariſing upon the 
inſttuments themſelves is ſtrongly in favor of this as an aceumu- 


mut has ſeen, that he had given the firſt legacy t. her with 


eee unc charged upon his real eſtate; alſo, that he had 


mae g ſubſequent ſpecific diſpoſition in favor of his ſon; which 


| muſt eee have the effeft of diminiſhing the perſonal eſtate; 
. legacy to his fon; _ 
in the" fame: käme not revoking the legacy to his __ 128 


und upon which conſideration he revcked the 


oe her a p< Dans ed. 50 * nen e 
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3 2 aſe is not to be diſtinguiſhed from any caſe, 3 in which, the intro- 


duckion of evidence has been attempted for the purpoſe of giving 
| interpretation. to an.inftrument... The caſes, upon the authority of 
| - which it will be attempted to introduce this evidence, are ver 
= different, In thoſe caſes the evidence was offered to rebut a pre- EG 
sf, ſumption ; and that lets in evidence on the other ſide. But it is 


now offered for the purpoſe of raiſing a preſumption; 3 to give an 
interpretation to the inſtrument. In Coote v. Boyd (4) i 


1 * 


mitted, to ſhew, whether one inftrument was got intended to bes 
ubſtitution, for the other (b); Whether one of them was not meant 


eis blank- paper: the fame ſort of queſtion 28 in The Duke of 


St» Albates . Beauclerk (c). The evidence was offered to rebut: 5 
2 preſumption raiſed by. the inſtruments. themſelves againſt the de- 
mand of double legacies: Uke the queſtion between executors and 
the next of kin as to a reſidue undiſpoſed of (4); In this caſe the 


ie with us; two leggacies are given; and no preſumption is re- 


1 quired. In ſeveral inſtances the ſame: ſpecific thing has been twice Ra 
| given The admiſſion of evidence has been fimply « confined to caſes, D 
F vhere a preſumption may be raiſed againſt the Words: there/parol = 


OS 


N om between the executor ang the next of kin. 3 
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10 this els the PEO is A rites upon a the 1 f the 95 
8 ambiguous ſenſe, in wh ich the word 0  prefumption” 1s ſometimes f 


a e, ,. C. Cigar 05 44 636. 
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it was ad- 0 


48 dence has been admitted to rebut that preſumption: but it has 5 
"never gone farther. That was the ground in Coote v. Beyd au in 75 


- Osnonnw 


The Duke of | 


Luvs. 


_ lative legacy. If che teſtator adverted to both inſtruments, 1 * 


18900. uſeck Af: 8 ly: 1 the word We . | 

® Door properly uſed; is in favor of the legal right, or of the 1 
| Se made, no evidence can be admitted agaiuſt ſuch 4 rule, or pre- 
5 . ſumption, if you will ſo call it: but if aipreſumption is raiſed bx 
”  _ the Court from any circumftance-in oppoſition to the legal right, 
 _ __ © or the apparent been of the party, there you may 80 into 

pPoarol evidence to ſhew, it ĩs not conſonant to the truth. All te | 

EF - -  jnftances alluded: to are illuſtrations of this diſtinction- In the caſe I 3 

ok the executor; and next of kin the rule of law. is, that primd facie. 
2 . 5 the appointment of executor is a gift of che reſidue: but the Count 

” ' _ raifes the preſumption againſt the legal right. So in the caſe of 2 

portion (a) the Court raiſes: a preſumptio1 againſt what is aQually | 

1 515 done, againſt the act of the party, that he. only meant one pro- 

_— viſion, though! in fact he has made two. Then the Court having... 
| — .- raiſed the preſumption permits it to be repelled: but the evidence 
ꝙꝗ admitted to-raife the preſumption, but to deſtroy 1 it. But. i, 

E  iiflexdofas' pecuniary legacy to the ſame amount as the portion the, 

E, _ _refltot had” given the child only a ſhare of the reſidue, that does 

"ant raiſe the preſumption: which was determined by Lord Hard. 

= viele in Farnham v. Phillip (6). In that caſe evidence Would 

not be received; for it would'be to raiſe a preſumption. I I'(.. 

offered parol.cvidenoe of that kind zn 8 very late caſe; 'Freemant: 

=.» „ Bankes (4), in Which it ws contended; that's. daughter ond 
not take both under a ſettlement made by her father upon ber mar- 

e end A ſhare of the reſidue under bis will: but it was deter- 
mined upon the caſe in thine, that the ſhare of the reſidue was | 

not a ſatisfaQtionfor the portion ; though it might turn out more: + 

che Lord Obancellor: holding, that neither can à reſidue be 2 

untisfaction for la portion; nor a portion for a reßdue. The eri · ; 

he dence was rejected, becauſe, 1 it Was not to rebut, but: 10: raiſe, a pre; ; 

8 ſumption; ard the two acts were permitted to operate; 3 for 

- the ads ion of; evidence. to thew. the intention would have been 4 

5 10 contre the, jnrumedit, That! is the purpoſe, for which evi⸗ b 

. dence 1 16 oſſered in this caſe: to 8 * _ 5 Duke 5 Leeds f 

. 18 5 used be worde in a that W ſenſe. | e e * 
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tons the je toon of en N ge e hen he 1 


did nat wean it, but uſed the words under a miſapprehenſion of _ 
the law. No preſumption had been previouſly raiſed by: the Court 
from extrinſic circumſtances; which that evidence was to rebur. 


* 5 1 
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„ 
The Duke of 


80 in this caſe-it cannot be received to ſhew, that two legacies by 5; 


two different. inftroments ſhall not be conſidered. as two legacies. © 
It is produced iet what the teſtator has done. If the Court can "= 


| find 1 885 Ae: re of the inſtruments, that he meant only one 1-4 1 
legacy, it is well: but, to ſhew that, extrinſic circumſtances cannot. Es. 


be "ORE. to. 89 — e a diſtinQon. ; 355 og 0 


52 


ue „ Many, Mr: te: Piggot, 40 Mr. | Romilh, 3 _ 4 Ce - 
With reſpect to the evidence, the argument aſſumes, that this i is 173 

act a caſe Of preſumption,” Every book ſtates it as a caſe of pre- > 
ſumption.  Menochius ae Preſumptionibus treats it ſo. In Be 4 dy 7p 7 55 
v. Cubilt (a) this was much conſidered: upon the preſumption of 5 
| law. as to the xevocation of a will by marriage and the birth of a Fa 
| child (6); and evidence was held to be admiſſible in anſwer to that. . 


In this Court there Have been caſes without end, in which evi- 
dence has been admitted; and only one, Fowler v. Fowler, in 


which it was not admitted: the reaſon does not appear; for the 4 
| lame evidence has been admitted in many caſes. In the caſe of 25 
the executog and che next of kin the parol evidence i is admitted 


in favor of the legal right: but that! is accident. It is not received, 2 
| becauſe it is in ſupport of the legal right, but in anſwer to the = 


preſumption. of an intention by the legacy to make the executor a. 


ruſtee, That was much diſcuſſed in Clennell v. Lewthwaite (e). 


So in the caſes of ſatisfaclion the Court does not find the parent . 
expreſſing in the inſtrument, that. he intends a ſatisfaction; but 5 


preſumes an intention to ſatisfy. Bo here is a preſumption of in- 


tention, There is no ſuch rule, as ſtated, that it is admitted i in $ 


fupport of the act done by the party. No Judge has ever ſaid ſo. 
There is no difference upon this fort of caſe between the rules of bh” 


Ly and Ago: n the e more e ariſes yah... 


* ; | 


| Theſe . were 8 looked into in arguing | Fi onnereau 1 1. 1 
Feyuta (4}, a ſingular caſe. In Cuthbert v. Peacock (e) evidence 


wag woa to ſhew, that. a Ne was. not a ſatisfaction ofa 
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. * In 222 end, 00 endete W e « * 
ttary to What! 1s ſtated by the Solicitor General us the rule. It W 
„ not to rebut the' preſumption, and ſo to ſupport the a& of che 
"party, but againſt the will aud the diſpoſition of the party, to ber, 
the 5600. Was a ſatisfsction. 'Viileſs this can be ſaid not to bes 
"© of preſumption, the evidence cannot be refuſed': though iir ; 
'is a queſtion upon the meaning of words, T admit, it cannot be 
| received. It is impoſſible to ſay, this is not a end of preſump- 
tion; for it is admitted, that if the two legacies are in the ſame h. 
Fe the legatee is to have hut one. "Why? Becauſe it is pr6« 
_ ſumed, the teſtator meant to give only one. That is preſumption, 
not interpretation. The diſtin cion cannot be made as to this el. 
tion berviden the ſame two ſums given by two'inftetnients and the | 
"bl two fums given by one inſlrument.” They reſort to the role 
of preſumption; ; atid then rejeding the evidence would defeat the 
Purpoſe of the Cbürt. They ſet up that rule of this Court, „pte 
ſuching in this caſe, thar the teſtator meatis two different ſums, 
| The preſumption of a Him fie intention is tailed by this Cour, | 
_ That preſumption muſt be liable to be repelled by evidence: other. 
viſe the end would be ſacrificed to the means. By receiving the 
evidence all the analogies and cönſiſteney of the Gourt will be 
pPfeſerved: by rejeQing it the Coutt will get into inextticable con- 
fuſion, In Reicher v. Morriſen Bord Thi#low qualified it accord · 
ing to our conſtruction. It is not neceſſary for thoſe to give evi. 
_ dence, who ſtand upon the rule of preſumption. No evidence was 
offered there, as there was in Coote v. Boyd but We * | 
_ lays down the rule: fo. ſatisfied was he about it, Cbote v. By 
was reaſoned throughout upon this ; ; that” * was) pet 
che evidence could be given by thoſe, who 
does: but Lord Thurlow even permitted it to dy Woke in . 
cf the double legacies. - His Lordthip's opinion upon that is very | 
Well aud diftinaly expreſſed; and compriſes the whole ſenſe af 
the ching. The evidence, which certainly was admitted in that 
caſe, was to ſhew, it Was not a fubſtitution, but an addition. 
That was more proper for the Spiritual Court. The meaning of | 
ts rule 18, that in eaſes upon wills the object is the intention: 
but it is thought more convenient, that certain poſitive rules of 
conſtruction mould be eſtabliſhed, - whence the intention thall be 
Infra. which, i is yok. expreſſed. . Though, the ned object i 1s to 


0 see Chancey's caſe, 1 P. Wow, _ and Me . bete. 05 2 th: 46. 
| 7, ; | 1 e 5 . N Gig * * ; 


” 902 


8 preſumed contrary-to- the truth. Therefore iv is, that 
. Hitence-ts:received to ſkew, the teſtator did not intend to do what 


e e endeavours to avoid it. Brown v. Sehwin. was THe . 
upon the ground; that it} was not a caſe. of preſumption That 
nm exprefely- ated, when the cauſe was before the Maud of 
Fords; and'it was admitted, that, if it had been, evidence Would 
ne been admiſſible. In Ulrich v. Litebfield (a) Lord Hardwicke 
fe he was of a different opinion from Brown v. Selen. 11 16 
certainly very difficult to ſhew a diſtinction between that caſe and 
_ theicale of the executor and next of kin. Lord Hardwicke _ 
-faid in that caſe; that there are only two caſes, in which parol evi- 
' dence may be admitted; to aſcertain the perſon, where there are 
two of the ſame name, or, where there is a miſtake as to the name; 


Ein: but that certainly cannot be e on; for theſe are the caſes 
upon e nec coping others. - 82 a oth 5 wy Md PE EO) 128 0 51 73 ; 10 ak * 4 4 
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300 Bob this "ny Mite quite folkdient upon 105 We Sw. 
ſve. It is argued, as if neceſſarily the codicil muſt revoke the will, | 
orthe plaintiff is entitled to the two ſums. - They aſſume that: but 
there is a middle cafe; that the teſtator did not mean to revoke the 
firſt legacy, or to change the ſecurity ; nor had in. his mind to give 
another ſum; but that he intended only repetition: the application 
of thaty which was general in bis will, for after · born children; of 
whom none were then in exiſtence. Their infetence therefore 
does not follow: » He did not intend to revoke the legacy to his 
daughter: but the true conſtrucl ion of theſe papers is, that as to 
this legatee they are but one inſtrument e the ler: Heng only: a: an 
application,” a deſtination, of the general proviſion 
It would cherefore remain a charge upon the real eſtate. . 
Allen v. Callou (5) all this Was inſiſted on; and your Honor held 
i og y'a repetition of the fame thing, and one legacy; but not a 
revocation,”Phis'is/a-repetition-under very peculiar circumſtances: 
« child coming/into exiſtence after the execution of the will. She 
1 a few weeks old, when ihe codicil 1 7 ade 0 . 
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he: Court iufers that be did! intend, to prevent injuſtice ariſing ' i 
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1 tende. Is this child then to have twice what the ſon or any other 


child was to have? The preſumption, if it is one, that the legatee 


| generally i in this ſort of caſe ſhall have both, is greatly Weakened 
ia the caſe of a child; for it is to be preſumed with equal force, 
that the teſtator did not mean a double proviſion. The Inference 


of an intention to revoke i is drawn, not from the words of the in- 


ſtrument, but from the manner, in which it is executed. No in. 


ference as to the intention ariſes from that. The teſtator evidently 


- made this ſhort codicil without legal advice; and it might have 


ſtruck him, that the deſcription -of after-born children might be 


fo . applied: to children born after his death. The general intention: as 


to the proviſion to be made for younger children is put beyond all 


doubt: the object being clearly to give each 10%000ʃ. by way of 
fortune: with the addition of the ſtock to his younger ſon. The 


ument ſuppoſes the teſtator to have given by the will to this 


daughter nominatim. The will and codicil are but one will; and 
the ſenſe is preciſely the ſame. _ The doctrine from Dooley v. 
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Hutton and thoſe caſes does not apply ; ; for the will gives no legacy 
0 this daughter nominatim. The inference from the object and 
the nature of the instruments i is much ſtronger than many, that 
tte Court has raiſed,” in order to ' get out of the rule; and too 
he * to 9 e 33G 
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Tie "OED 8 in ele . of Lord. Herd. 


_ wwicke with reference to Brown v. Selwin is to be taken that be 
vad been of a different opinion. In every caſe upon this point the 
evidence has been firſt admitted to rebut a preſumption: here it is 
10 raiſe a preſumption ; 3 which is impoſſible. The note of Biggiglan 


v. Grubb is very { ſhort; and the queſtion naturally occurs, whether 


15 the evidence might not have been admitted in anſwer to evidence 
on the other ſide; for it is impoſſible to conceive it neceſſary o 

alliſt Lord Hardwicke's s judgment. That cauſe was heard upon be 
RG x6th of July 1740; and in Farnbam v. Pzbillipt in 1741, reported 
+ the ſame book (a); Lord Hardwicke' refuſed. to admit evidence 
under the ſame circumſtances; which muſt have been admitted, if 


Bigglefton v. Grubb is, as ſtated. The caſes; are collected in the 


note to Rachfeld v. Carele eſs ( b) by Mr. Cox; who certainly con- 
: Giders the a of Males evidence to be to * a bor 


bl 


. 2 4th. TY ne e 27 LY TY 
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cee ee 
9 duch v.  Cubitt i is a caſe of bei the fins men . ans” + 
where Lord Mansfield obſerves, that there is a technical expreſſion de. 
for it; rebutring an Equity. The evidence therefore can be offered N 
originally only on . Oy + ou mn "hp e 1s con- . 
„ id _ _” gs 7 3 2 „ 
There i i8.n0 3 in 1 will. 10 infer, & 4 as 3 mw 
children. born after: bis death, or: had any conception of that ſort 
in his mind, ſo abſurd. an idea, as that the plaintiff ſhould have the = 
legacy, if, born after. bis death, but not, if born the day before. w 
| Upon the defendant's conſtruction the inſtrument ſtands, having - = 
no effect whatever; giving nothing; but only making a declar --. 
lion, aſcertaining, the perſon to take under the will. It is pre- 1 
ſuming, hat the teſtator had not common ſenſe. The real queſtion "=o 


* 


is, whether there is ſufficient to raiſe a preſumption, that the latter 
legacy was intended to be in lieu of the former; that ſhe was not 

to have the legacy by the will, but was to have that by the codicil; 
and then if there ſhould be no- perſonal eſtate, ſhe could take 

| nothing. [The znference is, that he did not intend to revoke the 
| legacy! * the will; and there is not enough to preſume, that * 
n Would not have both: che inftruments rip her both. 


3 1 64.5 * 7 * 1 8. 


"With reps to the conſequence if the condieil has the ele of 
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Mederaf (a); is a direct anthorky, that the charge being "2, 
to legacies by the will cannot extend to the legacies by the codicil. | 
The ground of Brudenell | v. Boughton was, that the legacies by the 
codicil. were included under the general word © * legacies: the 
charge extending to all the debts he might incur; and all the 
legacies he might. give; and Lord Hardwicke' $ argument expreſyly 
excludes caſes, where the exteat of the fe] Is e as in 
this cale god Hone v. eee, | 
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ito the true conſtruction or the will and the third codicil, and . 
under the. circumſtances, the legacy by the codicil / is aceumu- TY 

tative and additional; giving a ſecond proviſion by way of ek - 

"of 19,9091. above that provided by the will. In the courſe of the 

_ cauſe evidence Was offered. on. the part of the Duke. of Leeds, the 


I” and * legatee; to prove, that the My" was not 9 
N Fo M „„ 1 
3 ou 8. 5 5 — „ ee f 
. a 6 


bt, 


Leros. 
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Odense 


d ere of confeſs, I felt ſome doubt upon the point: hut it occurred to me, 


= portions. a ETD 7525 bis younger ee 1 8 Shed 
being taken to receiving the evidence, it was fully argued ; and | 


that upon, conſideration. of the queſtion ariſing upon the will and 
codicil it might be unneceſſary, if I ſhould form my opinion upon 
the willand-codicil, to come to any determination upon chat point 
28 to admitting the evidence; which 1 should be very glad tz 
1 and I have ſatisfied myſelf, that upon the true conſtruction 
of the will and codicil, and the cireumftanges, under which they 
were made, there is no neceſſity to reſort to evidence to ſuppon 
the conſtruction of the executor; being of opinion, chat this legacy | 
according to the true conſtruction of the will and codicil is not to 
de held accumulative, but is only a gift of the ſame portion and | 
proviſion by the teſtator to his daughter by name, to which be- 
_ np the * was. entitled e the eee 105 after _ yo 


1 . 5 


- Being of this © 3 it ee fir i me. 105 1 lite upon 9% g 


8 —_— 1 ſhould have found great difficulty in admitting it. lt 

ddqes appear moſt clearly, if the Report is right, that Lord Thurlw 
in Coote v. Boys 

_____ ſhip did admit it upon. that fide, upon which, if this plaintif i is } 

| right, it was not necefſary; for it is contended, that it is an eſtab | 

- liſhed rule, taken from the Spiritual Court, that two legacies ; are 


thought it admiſſible on either fide. His Lord- 


1 accumulative, if given by two inſtruments. If that is a rule, 1 
1 admit, I cannot raiſe a preſumption by evidence againſt i it; and! 


am inclined to think, it muſt be taken to be a rule. But in Holy 


V. Hatton, from which that is taken, the authorities, from which 


that rule is deduced, had no idea but that evidence 4s admiſſible; 
and it is ſtated by the writers upon the Civil Law, chat the legacies 
shall be accumulative, if by two inſtruments, unleſs the executor 


can ſhew evidence to the contrary. If it is taken as a rule of this 
Court, it would be a violation of it to admit- evidence to raiſe a pre- 


ſumption againſt it. I ſhould therefore, if it is taken as a Tule in 


this Court, be very unwilling to let in evidence againſt it, firſt for 
che executor. It was taken for granted in many caſes, and even 
in Hooley v. Hattori, that it would be admiſſible; and in Fame: v. | 

| 5 (a) it ſeems from one paſſage in the Report,” a5 if the 


"Court doubted, ve 2255 evidence would 1 not t have 3 115 3 
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lee Thar they were notaccumulative. I will ſay no more upon = 
the point as to the admiſibility of the evidence; only _ to. 4 
be nn not to 6:00 __ 9 TO” it F 100 ot 9 Wh | 


rs 4 is to he e 4 4. wilt at | codicit, „ 
| caken her, Biest, bis is che caſe of father and child; andi |} 
muſt eonceive, unleſs the Court has been erroneous in eſtabliſhing n 
-the rule of preſuming ageinſt double portions, that is a very ma- r 1 1 
terial ingredient... Upon the will it is clear, that was the proviſion ſomiag 2 


ainſt dou- - 


the teſtator thought ſufficient for bis only then younger child e 7 
and any after-born children he might have. This being bis F 
| tention, and his object to provide for his younger children, he = 15 20 5 
ſoon after by a codicil gave to his ſon far ſhort of what: he had —_— 
given him by the will, but a confiderable addition to it: vis. his. EI 2 —_— 
money in the funds. It ſeems . then to have been his intention to „ 
give his ſon that in addition; leaving the will to operate as to the | = 
legacy. "Afterwards thinking, he might not have ſutficient, or, 
| perhaps, that he had not fo certainly ſecured that proviſion to b 
ſon, as might be, he creates a truſt; which is only giving a real 
and ſpecific ſecurity for the ſame portion: but having done "IH 
| and another child being born, he immediately recurs to his will; 
| and to put an end to any doubt, whether that ſhould be in ad- 
dition, he makes a codicil, reciting, that he had othetwiſe lun 
ciently provided for his ſon, which was only by that charge, and 
revoking the legacy to him by the will; 'thereby declaring i it dot 
| to be his intention, that his ſon ſhould have the proviſion by the 
| charge and alſo the legacy; meaning, that 10,0007. ſhould be his 
only, portion, with that ſmall addition vy the prior codicil; and 


the he 5 the dum of . te his daughter by name. . | - . 


; 
& i 2 - . ö 
3 bf Ml B* . 
8 ; wo 1 FI 2 — * 4 8 6 n . 2 
Sas Wes Ws RA as As 3 5 4 N 5 * © # 4 3 4 * 5 Wo, hy : 2 1 f 


* 
3 
. 


Fe” ſaid, this; is a aſt to the hb phbſan * he . b in a 5 1 75 
two ſeparate inſtraments; and therefore ex meceſſitate' it is an ac 5 i 
cumulation: but if I read this right, it is neither more nor leſs, 9 
than giving the portion to his daughter, as ferfona defignata.c ſhe 

| having come” into exiſtence after the execution, and not bs 5 I 
mentioned in it nominatim, but being merely included i in the de- Ci : oy 
ſcription of after-born children. It is aſked, why he did not fe- 95 
| voke the legacy to her. He did not mean it. He intended e 

a * to Rand. W hether he. «00k: a wile. may to put it out of 
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doubt is a queſtion ; which 1s Windy a anſ "OF „ the | 
argument it has occaſioned. But we muſt conſider, what mipht 


- bade been floating in his mind. It might, as has been ſuggeſte!d 
at the bar, occur to him, chat i it might mean children born alte 
his death; and poſſibly that is the ſenſe, in which he meant it; 


and knowing, how criticaf lawyers are upon words, and think, 


dy will * 


2 year dy way 
ol joiatore to 


any woman 
he might 


riage by co- 
dicil gi d 


1 his wife - the 


_ ſame join- 
ture, ſhe 
A - eannot Claim 
doth. 


Double le- 
| 5 gacies by 
do inftry- 
ments upon 


| - neceſſary to guard againſt ſuch a conſtruction, he took that 
Ik a teſtator 


courſe, with a view to put it out of doubt. I will put this caſe; 


and no one can doubt upon „ Suppoſe, a teſtator by a will made 


before his marriage gave to any woman he might afterward 


_ marry '2,000/. a- year by way of jointure; that afterwards he mar. 


marry, and 


hier mar- ried; and then by a codicil gave his wife the ſame jointure: cod 


it poſſibly be intended, ſhe ſhould have two jointures? Thigh 
almoſt exactly the ſame caſe. There are two proviſions, I an 
not determining, and will not ſay, whether upon two proviſion, | 


one by will, the other by codicil, without the circumſtances, tha 


exiſt in this caſe, the rule would or would not attach: but i 


Would be going too far to permit this rule to operate, when I an 
155 ſatisfied to the contrary; and that there is ſufficient ground to ſay, 
= the teſtator only meant a gift to his daughter by name of the ſane 

Ki proviſion: he before made for her as one of his younger children. 
The Counſel for the plaintiff, aware of the difficulty, that migh 
be thrown in the Way, aſked, whether it is a revocation or 
ſubſtitution. In the firſt caſe, as the legagee would loſe the beneft 


of the charge upon. the real eſtate, that difficulty would ariſe, if 


| ſhould. conſider this either as a revocation or a ſubſtitution, Bu 
according to my idea it is neither the one nor the other ; but only 
a declaration, that the plaintiff ſhould have the ſame Jegacy as Was * 
bi given * the will to his 1 * children. Re 


the inten- 


tion. 
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| 9 have lobed Lows pre of Et "One occurred to me, in 


which I was. counſel ; Heathcote v. Heathcote, before Lord Kenya 
when. Maſter of the Rolls, in 1786; in which I have got my brief, 


with the notes I took on the back of the arguments on the other 


_ . ide: Thee point, 1 perceive, was exactly that in this caſe; whe- 


4 ther the ſubſequent legacy was accumulative or a ſubſtitution. [ 


tl looked into the decree; and it was held accumulative.. Lord Rems 
; . did certainly rely much upon the rule ſuppoſed to prevail in, Lol 


v. Hatton: This caſe was before Coote v. Boyd and the late ales: 
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them tobe. additional. Having made a {mall proviſion, conſider- Grams, 75 
ing bis immenſe fortune, for the children by bis marriage,” VS. i AR 
15,0007; be made his will; baving then only one ſon born: "i "if 
therefore he made n additional proviſion for younger children. ; 5 0 7 i 
Afterwards he had. three. younger children; and then he made 5 35 
codicilz as it is called ;- but much doubt, whether he meant it to. . 
be teftamentary, N only 28 4 ſettlement to take place after bis „„ 
 deathz for there is not a word in it teſtamentary. His children e, 
| then? being very young, and he being poſſeſſed of the 1 ojno 
ſums of money, and ſtocks, (ſtating them) to the amount we. 
141,000 I, out of theſe ſums he gives 50,0001. each to two ſons, 5 5 5 
. aud 40. his daughter 2. $5,000 's 9% and he directs the remainder to be „ —_ 
divided ſhare and ſhare alike, unleſs there ſhould be any. other 5 . 8 0 4 | 
| younger child alive or born 4 in due time after his death; and be 9 
declared, what by that paper he revoked any other proviſion he had 1 
made for younger children, except the ſettlement itſelf; and that g = oY = 7 = 
he had to that ſer his hand and ſeal; and he did ſign and ſeal it. 
This was ig 1774. "Afterwards in 1783 he made a codicil; 'which 2 
be declares to be a codicil to his will, and diredts to be taken s , 
part of his Will. He recites, that he had purchaſed ſeveral — „ 
and he charges all he eſtates purchaſed. ſince making his 8 1 
With the raiſing of the ſeveral legacies. or ſums of money after N 0 : Wo 3 3 F | 
mentioned, limited to or in favor of his younger children after ö , 
named, He then gave to his fon Jahn ihe legacy or ſum of 
45,000 U.; to his ſon Nobert the legacy or ſum of 45,000 5 8 1 : 
beth, his daughter, 2 5,0007.; which was the ſame as he had before 
- given her; and to each and every other, that he might have, the 
legacy « or ſum of 10,000 “.; and he Airecks, that they ſhall take 
thele legacies « or 'fums exdulive of and. over 7 and beſides yy 149 : 5 
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by the ſettlement, or 5 any deed or . . or wiitings, - — : 
; or} by his ſaid laſt will vw him made and executed 1 mp to bis | 
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a The: 2k of . All. the "Judges, eſis EO} this i line Jak . —5 
— decided, that ſmall circumſtances will raiſe: an inference againſt 
dumſlanees this zecumulation. | 'This caſe, 1 I think, affords a ſufficient ground, 
3 np | Therefore, 1 am fatisfied in declaring, that upon this. will and 

5 le eg ack codicil the plaintiff i is entitled only to one legacy of 10,0001, but it 

5 ſhall be particularly mentioned in the deeree, that evidence was 

5 "+ NE offered, and not read, Ven e to OE: e Whether | 
ord if is admiſſible, « or not. 7% ] WE ITT jt 
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1 Oe 5 | Plaintiff to reading the depoſitions of the Ducheſs of Leeds and 
1 George Brooks Eſq. in order to prove, that the Duke of Leeds did 
5-2. intend to give the plaintiff 1 under the deſcription of an after. | 
. born child a legacy of 10,0004.” by his will and a like legacy by 
| his codicil, dated the: 14th of April 1798, Which was offered by 
Us me defendant, the eldeſt ſon and ſole executor of the teſtator, with- | 
u, hearing the ſaid evidence read, but without prejudice to the 
= queſtion as to the admiſſibility thereof, the Court deelared, that 
pon che true conſtruction of the will and codicil, dated the 14th 
of April 1798, the plaintiff i is not entitled to the ; proviſion of 
3 8 given by teſtator's will to each of 1 child 
b and alſo to the legacy of 19,0094. ale. de he 
A a dated the ah of . a; 50, e 127 n 
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19th of Auguſt 1793, reciting that he had lately ſettled upon bis She 
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he ace premiſes, upon which che annuity was e charged, | 5 e 3 
conſiſted of four houſes ; two of which were ſubje& to a | mortgage ==» : +. _ 
of 6000 apd. the other two to a mortgage of 2 ol. Upon. the death = 5 Oh I 
of the teſtator his widow took poſſeſſion; and received the rents and. + - | Da :. 
profits... The mortgagee for bool, preſſing for his | money 1. Hep aid Fa —— 
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ET. (9), even. though there were debts, yet under the eircum- 
I 9 ances it was held, that a voluntary proviſion. for a wife way be 
- good; as where the debts are trifling, and the property very large. 
The Statut (5) ſhews, it muſt be fraudulent, by the penalty and 
_ _ forfeiture impoſed ; from which the object 1 18 evident. It is clear, 
8 - that if there were no debts at the time, it. is good; the object to | 
wh oa provide for a wife being meritorious; and in Sagitary v. Hide % 
I it is laid down by the Court, that every voluntary conveyance i s 3 
AE therefore fraudulent; but a voluntary conveyance, if there wa, | 
V reaſonable cauſe for the making of it, may be good and valid, | 
= | No even againſt a creditor. Lord Mangeld thought, the Court had 
=. gone too far in ſetting aſide voluntary conveyances, as being there 
—— : ES, fore. fraudulent... His Lordſhip expreſſes himſelf very ſtrongly in 
1 5 1 \ Dae v. Routledge (a): but he held, that i it was abſolutely neceſſary, 1 
„ there ſhould be creditors. Lord Haordwicke in Ruſſell * v. Hammond) 
De. Hates Boye 85 . caſe * );. and in "Lord 7 ownſhend v. Mindbam (g) 
„ lays down the general doctrine on the ſubject. In Waller v. 
"Burrows (5) the circumſtance of. being indebted: at che time is con- 
|  {idered moſt eſſential (0. Theſe caſes underwent a very ſtrict re. 
5 riew 10 Lord BON; in 2 1 v. "Olive web a. caſe 2 the | 
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I "The ee diftinguitting this: caſe are, that are is o 
evidence of any debt except the two mortgages. The widow all 
lands in the character of a mortgagee upon her huſband's eſtate; | 

+ and there is no inſtance of relief prayed againſt a mortgagee will- 
ES out offering to redeem; which offer is not made by this plaintif. | 
= 5 There was no ſecrecy in the tranſaction; and her huſband cut her 
1 1 out of his i on account t of this Proviſion. 1 has been a ac- 
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„„ ia ever ines "his dank ed fre Y ere would 
bare een property encugh to have afiſwered this Wi if che 
—.— had called upon the executor in time: but he has Tolfered 
| the executar, to , waſte the property. The bill ought to be filed 4 
the exeturok, not SE oy FFEQUOE 5 2 HI v. MA We 
155 Bicbords 3 in reph—The 0 opinion of Lord Mantels Side! 
10 was not given ce, The executor'could not file the bill 
with fo much effect as a creditor ; for as againſt the party | himſelf | 
or the Executor [Feprefeiiting him the Teultment”* was good. In the „ 
ceaſe upon the. will of the Duke of Newcaftle (5, mY which, was . 1 fa + 
J your Honor upon. other points, this point pon a | |" | 
| voluntary. fanlement aroſe. before the Lord Chancellor. It was ee — 
1 prelled, that, the, bill ſhould | be diſaiſed: but the Lord Chancellor 175 Wo 7 
| would, not "giſmiſs kg bill, merely on the ground, that the ſettle- ; 
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Edward} Wi by i it is to be preſumed, that at all events he Was to 
have it for his life. In, caſe Siſanna Wi ilby dies in the life of her 1 


buſhand,, leaving, no child or children, then it is to go according 
to her appointment by. will or in writing: but no proviſion is 


made for default of ſuch appointment; and then the firſt limit- 


any to her heirs i is to take effect; as if it had been laid out in 5 


land, according to the primd facie intention. The inſtrument is 
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the ultimate limitation to the right hein of Sanna Wilby for ever. 
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was entitled to an eſtate for life, upon the evident intention from 


the whole inſtrument: if the had executed the power of appoint- | 
ment in his favor, he would have contended, that ſhe had'a power 


| of appointment after his death. In thoſe caſes then he would have 
contended for mouldin 


the two parts of the inſtrument together. 
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clear meaning is, that ſhe ſhould have the ſole power of We 7 


ment, ſubject to his life, intereſt; whether it was to be taken as 
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framer of the ſettlement upon the preceding part; by which he 
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_ land acerued immediately on the death of Suſanna Wilby. | The 
No 10% autliority for an implied eſtate for life in her huſband. I's 
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William Lawſon, the heir of Mrs. Wi ilby at the time of her death, 
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Inſtrument without giving him an eſtate for life at all events. The 
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* huſband 3 his 1 How then kan i be Taid, Wat Law- I 


: . # . . 1 
8 - ; i y 1 4 : l * 

. WL; 4 N 4 r Con P 14 * E 
. * * F : [ "* i | * 5 4 . 5 1 , 
* 8 * 4 : 7 Y : k Y 
, 5 4 5a 0 * 4 5 0 * "I 1 4 

e 1 4 $ * x . l p 1 

1 = . * 
1 9 * 
0 2 
3 
4 = - 4 
- 
i 


1 44 — i 
= SENT ES. TER . 9 
8 9 * a . LY?” a. vw 7 5 
e ä - * 1 * , 4 
"oY, _ w_— > "mn \ : 
* i p . 4 | 
a 8 | 
, . ES 3 | 3 
0 # — b 


ney ſhauld be laid out? There was: no frechold in any perſon in 
the lifetime of the huſband ; for he had the intereſt for life; and 


4 

18. 7 % ** "3," 7 * 

aan 9 1 2 W J's 3 725 THE 1, 
* 1 1 ? . [ l 5 i F +. . pa 

8 1 F b wo 


ſon 1 la ile. e e LE 


- a ; et 55 1 DX Oe. N Fe Ne 9 4 | S Ys he 9 575 75 
7 5 


* 


Mr: 1 Graham 07 Mr., 
There: is no right in any 5 to call upon this Court ro change 


the property from that ſhape, in which it was at his death. "There | 
is no poſſibility at this moment of converting it into land for! any of 


wo tad, fas 3 in 8255 lite ; - when. in the event, aa a neceſſary | A 
event, the huſband. bad the intereſt for his life: viz. till the mo- Bb 1 


5 2 — 


EY 5 1 5 executors PF Edward nity 


+ | 5 
Pasties. : 


tis life continued: beyond that of Lawſon. The conſequence is, WT 
all theſe ſiſters co OR. 48 | copheirefſes ok 1 8 1 25 1 TOE: 


the purpoſes, which could be in the conternplation - of the parties. 


The claim 18. ſet up. by mere. volunteers. There are no children: : 
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Was competent | to the huſband and wife. to elect to take it or apply i 
it as money : if that is fo, it is conceded, that it muſt remain 


money; for the whole argument goes upon its being an impera- * 
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time thought it moſt convenient to babe it in the ſhape of money. 5 
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convenient to lay it out in land; and therefore a Power was given 


to them to do ſo: but they did not mean "that. to take effect, at ; 
their circumſtances thould continue the ſame: ſo that it would b. 


| Therefore a joint appointment is a neceſſary preliminary to the 


| the land, till there is ſuch joint appointment, The deed has ex- 


preſsly provided for the diſpoſition of this money in every event, 9925 
| that could happen.” In the event, that has happened, the took the vs 


abſolute intereſt, Robinſon v. Duſgale le), Mgſtel Iyne. v. Maſt- 


ehne (00. A power to à man to diſpoſe at his will and pleaſure 


more convenient to keep it as perſonal property. Tbe object, if | : 
it ſhould be laid out in land, was, 2 ſettlement according to their 
joint appointment. The ſegrence i is coupled by the word 6 and”, 


pürchaſe; and there is no direction 2s to the rents and profits of 0 "ets 


gives a fee, 7 omlinſon v. Dighton (e). As to the limitation to the 5 


night heirs of Mis. Mik, the only. purport of that evidently is, 
| that there was no farther limitation of it; that beyond the pre- 
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xe eh within which a purchaſe was to be. made; For the deed Boes on to 
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ut ad intereſt on Government « or other ſecurities, and to pay the truſt for hie 


19%; 33.4742 2 1 daughter . 
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Hinder, may be declared entitled to the faid 470000 Den or in of kin could 4 

| caſe the Court ſhall be of opinion, that any other conſtruckion 9 As 1 
ought'ts be put upon ſick bequeſt, then that the” "rights' of the „ 


ed, what de« 


plaintilty and defendants 23 be declared, Go ak 1935 „„ 


| heirs, 17 


5 : : i 1 1 
gn 4 Þ Li — 1 f \ 
1 4 . n q d *. 
: $0: A 
* 


+ Nb ot "the kn iſe the nat upon 1 5 
codicil muſt be, that the teſtator meant his heirs at law at the un 2 
 _ of his daughter _ Render. He meant the — - 


Vor. V. Ls e 14d 
P , þ PX, 4 F : A | ; N N 8 | * 
5 Of lay . OP: IJ 3 , 3 (5% 
N 4 ET $ » 8 v : : 5 8 N . : > 2 * 
n ** 4 
* 4 * 
4 1 3 1 1 
3 * VEN x : 4 
* Pals . n : , _ \ 
ee ”. k . d 
+. 1 18 7 
18 . K 4 * * 3 ; 
A —_ F > 9 1 144% 
* ' ' 8 13 
* F 7 5 ves 1 - F 4 g 
* N P L - g Wo : - a 
. 5 . 
wed | ** * 
305 7 5 l 
ron * * 
[AIR w . — F 4 % 


180 . 1 that are in 115 hs . g os. 3 i 
* 5 executors, adminiſtrators, Ve. Mrs. Hinde, — | 
Hor rowar 
r known to be likely to be one of his heirs at law; and he gives 
* Hor cowar. - this ſum of 3, 000“. to her for life in contemplation of her fr. 
3 and it; is clear, he did net iutend, ſbe Mould take uh 
1 more than what lie gave Her" expreſoly. e 
3 8 _ thetefore meant that”Kis!owit heirs'at law at the Ute of Mis day 
Þ# * cboüld take; k owing, that daugliter would be one! He knew! 
| = hot to give” to executors, adminiſtrators and best wen hiring 
_ this ſum of 4,000. in other words he gives it to thoſe, 0 aalen ; 
Wo; com 0 'uſage and the hy 2 the dra of Nair 7 W 
ä JJFCCCGCCC0 fonurs jj Þ 
Md Martin for os peru We ben oft Benjamin Hells, © 
uch, a grandſon of the t:/tator, contended, that the teſtator did n 
mean to confine it to heirs living at the death of the perſon ei. 
ue bor he; but intended his own heirs: 9 lar binn ST? 4 


3 re Nis ase Mr. Bell for en | 185 0 chin: 4 ebenen | 
"> can be found at all. applicable to this, The iteſtator did not 
=: 15 mean t94give this ſum. of 4, 000. to any perſon hy deſcription: 
2 : oy, N but the Court muſt underſtand him to mean, that it ſhall go, 4, 
_ 5: 086 law would give it. The conſtruction mult be, firſt, that he 
meant next of kin : ſecondly, "the next of kin. at the death of the 
perſon ehtitled for life. Speaking of a particular ſpecies of property 
He'nivt'be taken to mean heirs with" reference tä that property. | 
1 1 had ſaid * heirs at law, of his perſonal.eſtate”, they | 
LL "I 8 wh could not take it with that deſcendable quality real eſtate would 
tt haves? The only way to effectuate the intentionis.to ſuppoſe him 
| Heiking'v| perſons. exiſting at the time the fund becomes diſtti · 
 batable} and then it means thoſe perſons; ho hell be beits ut 
law Afpeaking eee wi his perſonal eſtate. 0 5:11) 91 1 1 
ee vis 0s ne dont e 1803 opal batgehs ego; 
„Tbere are many eales, proving ihat it mut mean perſons at 
= _ the:death»vf: the perſon entitled for Jife. Theſegeented caſes ar 
1 ES _ «caſes: of children; in which theo güime has been / referred to de 
1 e ey want the portion; not, When it becomes de- 
ſtributable; Which is the general eonſtruction; for, where's, 
chere is no other; gift except the diſtribution at 30 particular lite, 


BH 1 - i means perſons anGrering1the deſeription at thatitime(a). 1 lien 


ta) Baff v Kl, aug „. Worth, date, dog 645 380i te 206 
arte, vol. 4 399. 2 v. © 1 rn 2 Ge 8 Bemon v. 5 2 Bro. 


— 


* N | N n 


3 5 " LP N ; ' 8 2 J 
£ . * k . | P of 5 #\ . 7 FS 
S- « 4 | 4 . 4 "I TELE! 
* * 4 N N [ i ; 1 1 1 , 
4 4 = * 5 N 


Fol peaking 20 any particular time „ 
che Gad of Suſan. "Hite. Ta 
23018} i bas Ct . "7 500 o 01 ih it ad 01 Bodies 

ee. frame of this ill. 3 is, pre- 


e e e hall be living at che death of Mrs Kind, 
| Azt0 ie ce at: was in che teſtator's contemplation, that it 


8 no ende af 


teig e e PM . 


dal be geld alten her death to. bone perl 1 
1 10 Jum, Vas go be. 


Prom tbnt there 8 3 fair inference, that the, 0 
de perſons. ho ſhould be living, at. that time; and it 
| 13 impolibletpicontend, tat he meant ber to take it sung of 9; 
ben ee e den Bow 10 give it to, her, if he, meapt it 


%% T 
of J ut” od. LM 2 1 . 5 EL 39 55 Mow 


8M : b 7 2 3 8 2 » 
#3 9 * £29 , 


of 111885 p ro goon os l. 
er of the ele- Tide ale 1 vpan. A very; A ee 


if he thinks fit, to limit Nero pant pig to > ſuch Sandee ay! hall at's 


ity SE eker at s given tine, is intended. But print facie 

| theſe Word ut be underſtoed in their legal Tenſe; unle by the 
ZE anten e een words they plainfy appear to be ittended 
eiter n kus tale theſe words are not neceſſafily confined to 
ay Pata tins nor from 'the' nature of the gift is there 40 
eie ee hari Mould not mean, what the law would 

Ukt% to[wnews/ Heirs =t the'eath of! thei reftiror;1:Ir-ig nordike 
thecaleiof. Long eee . Tbe words there ben 0 at of 


* 1 R * 1 2 1 9 


8 
N. 


A NM nb 8 


© at, * 3. , 


. 2 \ » 
1 21 2 "4 
* A 
1 N Od 
* 1 
. 8 — 
* 5 i 
— 5 : 0 5 
SE : #4 
1 N 
©. 


It cannot. be ſuppoſed, he meant ſhe ſhould 9 any thing under : 


this-MiſpolitionfbPthe-4,0007; + Whoever takes it muſt take by the 
bequeſt +It-i6-nor/us:the Wes gives 3 1. Heir at law" are words 
of a din meaning; * banda g 'A deſcription as ** next l hin? | 
The n natural ag Kae words do not apply we nent OT b bob 


AFP EY Rolls be de. 2 ab pete, wa 1 
beirs big other time than the death Were intended, would re. 155 
gurt Ginething very ſpecial; and tt 1 v: Garth (e) is le 


| 598 1005 J of} Auch n 
wee! 21 q 


{10.3z90 Int 


danſe int this codieil.-. 1 | Unqueſtionably i it is competent to aiteſfator,; N 


only queſtion 3 16, Noon IeT * wan 1 true e of this codieil; 
it mut neeeſfarily be intended, he did not mean by theſe, a words. 80 
whatithe Jaw rims! facie Would, ſtrictiy ſpeaking, intend, ee 
hw at the time of his death. A teſtator certainly. may by, words 5 
properly adapted ſhew, that by ſuch words perſona defignata, anſwer- 


© De 


: 
x; 3 \ 5 
4 # 4 — » 1 4 
a ? K A 
, s x 
A " - { * 
2 * - 
| | 4 9 
= p o 
7 


Hotzowar 
. 
en 


Primd facie 
words muſt 
be under=  ; 
ſtood in their 
legal ſenſe, 1 


unleſs by 2 
the context v4 
or expreſs 5 


words plain- 
ly appearing | 
intended 
otherwiſe. - 


4 
A 
1 
2 
* 
A 
. 
* 
F 
. 
= 
XA 
8 
+4 
"I 
* 
© 
E. 
1 
8 
* 
2 
x" 
M 
Y 
Bs | 
4 


* VEE wal * — 


* . 


Hortewar. 


* erſonzl repreſentatives at the time of the death were not imeng, 
ed; and if that word had not occurred; there Was s Sent deal | 
= ſhew, it could not be the intention (and that applies here); 
Ts there the wife was his executrix; and it N . been a Arang 


* 


4 
—_ 5 


— 

. « 

N Ry > 
ed 


* . 1 
, » Fl 


#* 2 22 
8 BOY ** 1 
2 8 
4 46 


3 4 
1 
. 


l 3 «: yp 5 7s 21 N &% LEN 
22 4 $14 a * 


: Þ Newer, mth pt cha meant-at;th 


"Hottowar 


1 0 circuirous, ms of e it to ber. 2 


8 p89, eke u diet end fle 
be = iftereot from mine, the y ſeem to-think my opinion right in | 


end ect e 
teſtstor. In that caſe: the word *:then” plainly proved,'that, 


for 3 


7 $#% To 8 . * Mer 
A FR bd fg n 


Bee x 9 15 . 5 10 A. 1 bY ch 


vi 0132 13 * 116 22738103} 


15 Bridge v. Alle 15 e v. . Charles Gs Seat deal a 


| > ſcuſſion took place upon ſuch words as theſe. In she firſt of te. 
caſes it was contended, and [ had for ſome time little doubt Upon 


TM: that it was intended to give a Ve ed intereſt 10.2 party; who 


| Wag dead before: dut from the ab urdity of that and of letting i ' 
be rranſuiſſible from = perſon, in whom it never yeſted, I mu cf | 
25 opinion, that upon the true conſtruction i it muſt have, been intended. 
REL perſons as at the death of the teſtatrix would, if Jahn Hell 
9 had then died, have been his perſonal repreſentatives. i; I wih 
1 5 add A few. words to the Report of that caſe, tg 
IJ decree Was. The Report Rates, that I declared the perſons entitled | 
as legal, zepreſentatives to, be ihe perſons, who, would have ben 
entitled as next of kin to Jobn W eh at the death of Mary Rigg. 


Mew, whatihe, | 


th een wards, may be 


N del 1 2 in ;cale he bad at that 
In 1 


hls e wards: were added in de 


ns ff n Bd he . rg e aunty. ſues We i N pod eit 


429 ot; 2. * who; i N. e en Saat 8 906... ; CAT e 


1. The: cale . of. = 


* 


inder pery diſſimilar - <cireum L 


the — | un 


that eaſe. , Ewan vn cler er as determined wpon.other, ground; 
Co hich the Court of gs och jr rt give 
0 cemin pan obvious 

. that. myſt alwagy. TY eo Fon alpeirk n The 
» W ds. '+ auſt have their legal meanigg, Aplels clearly intended other: 
vile, 18 this caſe. 1 * was ſtruck With the ci lr umſtance of the git 


0 ag aa eat bes ies ir to ed heirs at law; of 


ern. 


ol 1 ene 


* F . # $a; 

$210 of ho Y * * 5 1 er, . TOY £4 
\ . . > * 1 W N 'S 5 , FR 05 3 x 

2 Ns £445 , : 


1 8 eee, Wah, 


al F be 
* * * * ; 
: . 1 1 ; £ D - N. 
1 L 5 1 Ha 1 , 1 k 
15 8 ' 1 I, L,* „ : 
: 4 — I, = F . - f \ 
0 F * 


* 


3 mY ae 3 "_ meaning 4 5 ws: n 
3 eite for ße nd eie es one, and-after his death to the tight 
 relts'of the Leitner! it never would be held, that, though the tenant 
for if Ves one of the heirs, that would reduce him to am eſtate * 

uur! but le Would take a ——— Dns Oh 


. 555 W 1 N 
10 {9598 2oHqqs len? 51 10 e 2201 SH” 59 tor 0115577 wat! 


wp % 50%) "BY Ui 


17 | Fart 8 x N iy MX ls. 
ty very leading aſa from 5 cal 155 


upon. the word © then”; that there could be no doubt petfonal re re- 3 


| preſentatves at a given time were intended. 1 muſt therefore hold, 
tat, I that” word Bad not occurred, the judgment of the Lord 
Chancellor would” not have been ſuch. as it Was; but, a8 it is, T 
Aly ener in that Fucgroent * with the arg ument 
Gl the citetriſtances. | 5 en e e Th uy M7 0 


* . : « 71 2 T > * Fs * * N 3 
1 A Pao WS 


4 5 1 
8 15 BIB 264” "44 8 5 La.) 3% . 


| a eie L bnitiot REY thike Sada nahe Gt tue Abgbter 
wache tl the will was one of the heirs at law, Hold, chat heirs ät 
a patticular thine Were intended. My opinion is, that 1 there ! is get 
.coolphvid this ik te give the words any other that their prind Jae 
.cob{ultion'* Helth at faw at bis own death, If fo, it would'be a | 
veſltdintereltih"the' perſons anſwering that deſcription at His 
den. Tate nor put chis conſtruction upon it in order to avotd the 


ty. Lam much inclined to think"fo Vt 
bend hripetey's was give! 
|. biz ebener 34 rather think, if I was under the teceffity of de- 


dend dars mkbant, they” are the fat 


| at aw, e teck an abſolute intereſt in themſelhes in che pero! 
<a Gene difficulties would ariſe from che eon 
bee en Maw "are" intended, and applying” it to perſonal property. 


 .diffiedltyythat would otherwiſe ariſe: but I am 'very glad, that tüte nh 

| relleves ime mei ne neceffity* of Mating, who are meant By the. 
| words! heit 0 lat as to the property, which is the Tibjett'of . 
this bequeſt. This is perſonal property; and it is ſaid, that though” . 
4 heirs e. have à definite ſenſe as to real eſtate, yet as to _ 1 

| Gl e . 6ſt mean ſuch perſon as the law points « out to fuc- 


o a man and his heirs, i it would FRY I 


me perſons ” the three avs ohters 4 os 
being boi heirs bnd next of Kin; and if they did nt take e A 


£87 5 oy 't Tho Bi v2 Seer ba 
M1 B39 Iu. | tieyb TRAD 


ding this point; Imuſt hold it heirs quoad the property: that 18, . 
nen of Kind but 1 am relieved from that; a8, ff bers zt is 5 


87 E G12 "hit vi ' i + 


He might have different heirs at law: heirs deſctiditiy ka bliaſelF 155 


4 purchaſes: "heirs ex * e Ty and g W. metal.” 1 dab 


1 


» * 
6 £ 

2 # 

; 


Lk ſeveral na- 


C concerning the lame: that i is to fayz ; as for and concerning al ſuch |} 
= + ſucceſſively | 


„ mortgagee, . upon the ſame truſt ; and a8 for and eon | 


alſo gave the. 


e e cerning a all and every other his manors, meſſuages, lands;tenements, 


Deve of . Fart * bie will, dated: 8 77 of . 798, wil 


real eſtates 


do troſtees arteſted by three witneſſes, - gave and deviſed all his Manor, | 


1 ſbever and whereſoever, unto and to the uſe of Nobert Smith, | 


eſtate upon 


laid out in 


FE ſame. i in ſuch manner, that the ſame ſhall Rand: limited." in the | 
1 \ Cn IR ſertled to the firſt place to his ſaid truſtees for. the b. 5 


De. Aco- peachment of Wale; and, ſubject thereto, as to the whole or com- 


-— 0. W 


1 as 9 - fiſt geo "W646 uke in ee "bien there 
2 ismo-occifion to Wok wy OY . — RE 


1 . 
$ 4 . > 0 1 2 Py on 4 A Wok 8 0 2 A is 7 * i 2 # N 4 . 2 3 he 
323 By: 1 LF N 1 $548 *. 2 15 7 5 8 © 2:2 $ 30 Pup” 1 Lk * Z * {A 5 0 #2 


© Hoi beer. 


It 


Os Lo END Sx"; 2 
+30 22 5 I . 5 N "PEP * Fo: 


e chat the wet tt heir or Beiß * uf n in 8 mil 
be taken to mean heir ot heirs at law at the time of the teſtator, 


Wl aa chat the al * "Ay ſc weld in TAG e 


| 17 „ | 
\ 8 3 . 5 by* T3 3-0 5 * by 7 3 2 
J 21 5 hk 


2 l 2 1 . c Te 8 OR; . 
. wa; $42 Fe att 3 3 . AS. , SE: . , e N = 
1 * * * «© * ” : 
a, 


75 
3 5 7 g 1 1 1 4 Mot" WE IE” LY Ys ea AY ED * 
a W 37% TT KS; 7922 V $4. $h od oi BT a 
N 657 NN * : IS 8 0 «Y * LS» - 5 1 1 a T7 1 . 2 R & 7 s : L 
£ E NE J 4 5 1 W%# 9 oy. a IS ' 4 8 : * 2 . * « „„ F wp 75 7 ws 
' - | E . | 4 Y. 4d iy s { E 
1 * 4 wk ia : « 0 


| 5 | | by „ of : 
i 15 138 x 3 EY )) WR, 4 oy MY 1 Pp" N 
55 at ** 5 LEE Wh 4 1 5 * 8 "ok i 45 KS. oF BE Ko 4s SCE 8 4 * 84 


on CARRINGTON '» an. 


(me Maſter of the Roll for the Lord Cnanentzon . 


| 855 N 3 Ft 
e 2645.3 2 Ye. 


and their 


Nn pon i -meſſuages, lands, tenements, hereditaments, and real eſtate, what-.. 
b to 


certain N 


So yr Samuel Smith, and Vicary Gibbs, Efqrs., their heirs and aſſigus, ypon 
e * truſt; and to. and. for the i intents and purpoſes after declared of aud 


ie fel Cer- tenements and hereditaments, as were veſted in him in fee as a 


bis perſonal | bereditaments, and real eſtates, whatſoever and e e upon 


truſt to be truſt, as ſo 100n as. conveniently may be after his 8 deceaſe, to convey 4 


m of. 99 years without | im · 


fame uſes, 


dieil revok- 


ing ſo much petent parts o of che ſame hereditaments and premiſes, to the intent 


of the will as 


directed the that John 2 ear ce may receive the annual ſum or rent charge of 


ſettlement 


l 1 = during bis natural life; with, all uſual powers of diſtreſ and 


eſtate upon entry; ;. and, ſubject to the ſaid term and charged with the fail” | 


his (ſons, 


and varying rent- charge, to Edward Pearct for life, without impeachment of 


Abe order of 


- the limita- waſtes; remainder to truſtees, to Preſerve 0 


ni 2 ir6ihainders; 
tions, was 


conſidered as ts; 7 object, peak by Wy "of n e or 55 not as a 3 ell. 
. deviſe; and therefore extending to the eſtates, to be purchaſed with the perſonal eflate,  - 

A ſubſcribing witneſs to 1 will, Uiſpoſiog of real eltate, op) in TFamaics, his. evidence was alete 
with. 


Teſtator b by N 1288 05 leptey of wt pegel to his ſiſter. Ties only 55 given to 0 1. 


* was 100 oh BY by the will! as to the . * the SL yas.” | 


4 8 JK; „ 7 
4 * N : C 4 % Fry £ R x x - 3 1 4 , % * * « x + : 4 : * i 
- : J 1 A "Ix, N * 1 »; ER" 1 ws : is * ; 3 p <4 p 
_ * 4 * 
. p- } Q : ; = * * ar * ; * . x # 
oy Y £ a a ; £ * 
\ 7 f * f * 5 * 
; : f x T 4s 
, "Ip ; | 
jo 1 0 * 
oy 4 
) ef 7 
\ 
: 7% 
Kr \ $ f 
„ 2 * . 8 _ 
* 
* 


on. : ia + re TOP} Bis f 35 und eg ſors 4 in the 755 1 
| remainder: to Gorge Pearce atid his firſt and other ſons in the fame 


manner; remainder as a reverſion. in fee to the . 8 voungelt 


. Y £ « hs; \ 1 * T2 by ' 
I of 3 4 e 72 ns | wy * "+ * 1 5 9 
wel and his heirs, % rn T 3 208 
b 8 o * : * * 1 * 
i | 


1 


"The truſts 'of, the. term were e to 9 38 5 to 7 25 keveral : 
yereditaments and premiſes thereia to be compriſed, which ſhall be 
charged With the ſaid rent charge, for better ſecuring the fame; 1 
and; ag, t che aid hereditaments and premiſes, which ſhall be ſo 


charged, ſubject thereto, and alſo. as . to all and ſingular other the 


hereitamients | and ptemiſes, ſo to be compriſed in the faid term, 
6 that they, my ſaid truſtees, ſhall and do collect the rents, iſſues, | 
4 and profits, of. my aid eſtates, compriſed. in the ſaid term of 


8 - 
- i 
oy - 
of 1 
F "1 + 
2 ; p * 
1 — ＋ 
, 4 4 
4 
: 
£ 


0 ord” 85 


 Carniixce 


"DO" - 


4 99 Jears, for and during all ſach time as the faid Edward FL 


« Pearce ſhall be under the age « of twenty-five. years, and alſo for 5 


4 ald during all ſuch time and times as ſuch other perſon. and per- 
be as: for the time being ſhall by virtue of this my will be en- 


2 led? to. a preſent eſtate of freehold. or "inheritance in the. ame : 
« pretnlles all! be under the age of twenty-one years, and more- 


W over for and during all ſach time and times as ſuch Ser — E 


By on 


«2nd perſons, as for the time being ſhall by virtue of this my 
; 1 will be entitled to. 2 Preſent eftate for life only 3 in the fame pre- 


e mfles, ſhall be under the age ' of twenty-five years. but no 


at longer?” and out of ſuch rents and profits to pay and apply from 
time to "ime for the maintenance and ſupport of Edward Pearce, 
until he mall attain the age of twenty-five, f 1,000). fer annum; 5 
All in caſe of his deceaſe, then for the maintenance and ſupport of _ 
ſuch perſon and perſons as for the time being ſhall be entitled by 9 
virtus of his will to a preſent « eſtate of frechold and inheritance i in 


the aid premiſes, to be compriſed in the ſaid term, 300% fer FEY 


annum until the age of twenty-one ; and from that age, as i to ſuch 


Wall be"entidded to a preſent eſtate for life only, 800ʃ. Her . 6 


| the or. 1 80 reſpectivelp attain the age. of twenty-five, | 


? +4 
H E 5 * 


5 wil then directed, chat att the rents ed piofits af his 1 014 : 0 


E to be compriſed i in the ſaid term, which ſhall be received 


| | by: the truſtees for ſuch reſpective times as above-mentioned, and | Eo p 


. not applied in payment of the aforeſaid annual ſum, and in keep- | 


FE 75 28 „5 1 oh E 5 


| ing the ſaid hereditaments and premiſes . in repair, ſhall be con- 
ſidered as a part of his perſonal eſtate, and be applied and dif 


>a et 


pak of as ſuch, The will farther drecked, that there ſhould be 


mm Ge EY inen 5 


: 1860: zuſented in „ Toth TERS to "A 1 * his aid eſtates IM 
95 ING 8 be compriſed in the ſaid term, ſuffieient Powers to enable Edward 
„„ 

* Danuixo- Pearce and the: reſpsQive - perſons who for the time being ſhall 


On, be entitled under his will 0. a preſent eſtate for life in his aig 
„  tcnements and hereditaments, ſo to be compriſed in the faid term, 
24s aforeſaid, to charge the fame, but ſuhject as aforeſaid, by way 
5 «of j Jointure, not to. exceed 5ool. Per annum; and alſo by deed o or 
Vill to charge his faid eſtates or any part thereof, ſo to be com- 
Pfiſed in the ſaid term, for portions for younger children, not er. 
1 *5,0007., if but one; 8,0007., if two; and 10 Goel, if three 
or more; alſo with. power to Edward Pearce and the reſpecim 
1 who for the time being Mall by. virtue of his will be e ett» © 
titled to a preſent tate for Uife 1 in His {aid herediraments, fo to be | 
:  +compriſed 3 in the faid term, as aforeſaid, and his trultees during the 
a er 3 of t the gte 8 5 for the time 285 ſhall b 


be 


dade 05 1 mid e 0 by Wend 6 b teten . to 
enable his faid truſtees, if they ſhall think” proper, to make ſale Gk 


al or any part of his real eſtate inthe eounty of Hertford; and he 


 MeelareThis' Will, that the money to ari e by ſuch" 'fale or ſales (hill 


be applied and diſpoſed of in like manner as the clear reſidue of his 
0! al eſtate | is by bis will directed to be applied. He then 
Greed, „chat in ſuch ſettlement to be made, as aforeſaid, ſhall be 
ny Burl conditions to oblige the reſpective perſons, who for te 
lite being hall be entitled to a preſent eſtate of inheritance in his 


E real eftate,” Wo be: e in te faid term, 10 _ the fur | 
awe of Payne. _ te N ke rs 


= : ' Z Hah 7 4 . N @ 2 £1 PY = : ** F 5 J F * 
3 . . 92 1 5 EY, "155 23 
| 8 * 1 e 


: ; 
9 


x 


© 


{> Theiteſtator RY gave to o Martha POE all bis houſhole Ry 
furnitute, G., and effects, of what nature or kind ſoever, except | 
1 | ſecurities for money or ſtock in trade in or about his houſes i 
3 London and Hertfordſhire.” He gave to his executors 20,0001, 
=. : 15 | upontruſt.co place it out upon; Government or real ſecurities, upon 
= - truſt for Martba Pearce for life; and after her deceaſe to transfer 
to ſuch one or more of Jobn Pearce, William Pearce, and Gerge 
FE or ſueh child or children of them or either of them, as ſhe 
| -ſhould-appointz. and, in default of appointment, equally between 
=” William, and George. He alſo gave'5,0004. to John Pearce. 
He gave 10,0007. to his executors, upon truſt to place the ſame 


ut in Government or real TG, W- truſt to pay or fy 3 
| . 5 Or | 


= 
ME WF * 
r mY” 
n „ > 
your: . 2 . 2 4 
8 F IM Ar $5 


* 2 AER 8 I 
N 7 
| 25 | 
1 9 725 | Nennen I _ th act | 5 


| a 
is men IE * 55 e e 81 1a 
the ape © tw ther Tum. o or FI. 
4 "the (Pl « 12 , 925 Fi SES] 4 ei 
of money, as they or be urvivor, A executors, e., Mall "think C 
propeL.ia een perſon, or perſons entitled 


to the: capital * it power. to Apply, ANY, part of the! SO for the 


T + 
BE Ml 

oo 

* 

| Par W 


\ agement. of WW; lam Pearce; and the principal : to be trat. 5 
1 28 * ; R 7 | 


DD 19.4 
$5 * 4 


ferred io. Rim at the: 80 'of f twenty- ONE: and a Gmilar e 
| the lame. direQion for Thaintenance and-acctmulation, was Siven fo 
the] benefit 'of George Pearce; v with Jurvivorſhip between them. 115 


g 5 © 
13 # 


geye an anguity of 100 /, A. year. to Mrs, Pligabelh, AE during 


her her lifes, ad the followii 
of his. executors z. * and. to Mrs. Eli a 
6 Elizabeth Bare my 


4 Blg. rey; bother ons. hundred, pounds each,” % The will Ul chep 
proceeded. thus, 


th Payne, my, mother Ms; 


"_ 
8 15 


e OY and tithe ear y p 
«its U Hug ever, M6 
ph Ur W mid Fenn Mitates 


«if my perfbtial”eftite" * after payment of ny de * 


« fullttieXptnces, and legacies, 'l dives) "that th 
che dd Me, 4s elnivenient pufebafes walt oer, be 
ee kae an itte püfchafe ef Tel Rites of ink 
«th Fee-filiple'; WAH lat the es 18 c de pe 
„öl de te ine" be ſettled to ruckt ufe N tuft; 
and fa" mach aint 15 lies manner, alk ive herein before dirt | 
0 HHpiing ay "Fall ef 


a 


ee ar herds 40 t ie des hs of pit 
cm i "Aron pol 
aig W TI ate ſth he eee 
en Wal State Mia be ltd but upon good leaf dor 
Aber — — interef 
Pet at che het nt geldends öf the Yecarities? 
„ veel de me malt be inbeſted cl be paid and applied te 
«fi ebe dad in Ike wander, 48 and Wee 
ee e er why nid rea! ekkates att By. cz 


* wig the engen to de td in Piano deten directed t 
4 * ZE Tat oa * WH 43 OY Na l 206 IF Ne e 150 bes. 


ig legacies, a among others; Fool 0 cs 


| ber John, Payne Eſq. and 5 -ayn we 7 


ES 0 Nes 5 N EA 1 bn meorfy . a} + euch 55 


18 We. She. 
"I G 
" 
" 
. 2 0 
x 


Yates directed tobe compriſed = 


in the names of- my e 


22 We 
% . 


R ? 2 * 8 1 44 N : Fo. 
I ares 2 05 Ho 0 35 e 8 (hat FR al an * 1 GR 


Mo e | 
1 e 1 
] bo "PMN Vids. at 
. 
Vol ky 5 g : 
9 N fs BY Ii 7 5 8 bz & þ IP) 2 1 "oY 3 P hy he 
. 78 N 8 e 
4 F = - 
\ 8 * 
* TOS C . \ g : ; , | \ 
1 5 k 
: , 
4 * * 
I .. . 
. » © * K 
2 5 
, 25 = 
7% — 
0 pp 
3 
* 8 


\ 


1 


Lord 
* W a e all uſual 


— 


e. 


* : 
N $%; 
| 
Fl 
4 
+ 
4. 
L 
8 
. 
9 


* 
2 
* 
* 
* 
** 
— 
- 
* 
> 
: 
- 
at 
: 


e e eee eue fame begann. ene 


ny * * 
4 pl je * * ; „ a. 5 1 
A b * + r — : . 7715 bee 
\ 3 4 z 5 5 , 4 * 1 6 ww HS $ 5 7 * 1 * 5 * 
h ay $ Yr : 4 1 ; 5 o& 
* 5 7 4 


w_ r then,appainte: his ter greet; 
ther directed, chat in the ſettlement to be Rude af bis {aid rea) 
"ues, Powe, Ge, | 
FAS IH. n 53 Dk 6 ST 
"By a codiell dated the 0080 Fanny 45+" "I 
60 > paſs real eſtate, the 4eſtator_mgiting. that he, had: In hie vil 
yon en and deviſed all is manors, melſuages, lands, tenement, 
e 3 and real eſtates, whatſoever and whereloeyer, uno 
and to the uſe of Robert Smith, Samuc! Smith, and Vicary City, 
upon certain truſts, and giving then certitit ek of honey to be 
et in their names upon Certain trüſts, An ap 
— Polite eu exeviitors ; Alt upon farther edifideration it appel. 
Ade hing, chat the aforeſaid trüft aud CE ey "ike 
W muth' of the tithe] ahd break in üpöt 
| A ok ighty ind and” 
mineditö Jede then out; Aud app 
and truſtee withFicary Gibbe; he revoked - obeyed 
ſpected che appointment of Roberg and Samuel mth 
$85curers ; and copſtitured | Joſt e ad Ne Gd ware, 


* 


* 1 


SR Fs: 


—— 
and to and ft un 


ö „will; and he gant them all-lact | 
{bis aid wall Siren e Note: ad 


. . eee wle 


ir beirg, a, e 
25 b puree and 
i 33-90 


ods | * 1 64 & N ri! 2 


"Me ents res 


8 8 
upon -tryſt as 


wow ub ns © hop - 


ba Pear, * * 99 years Lodnats 4: 
led. and as 10 All e * 
2-4 | Fun bY we 2275 oy "OW : if 


8 


., r & 8 
ſettle ene manner aby the will is directecl 5 © 
.cerning-hls manore and real eltates thereby deviſed and 


par nor rite the een - "16 n I Th | 0 £ 


Dy e akk e 10U6M al. Mts. bs eh big — 


1. eemsub⸗ 136 


1 » ay vill "The 1 1 e — 
+ qughed: any of h = Fl ny 
"wi When Mets idoy — 5 


eee abs; acy of nos begyeathed po. 
N n, 2 "Hay e e Solon 45 
bas roflow 28 dine. Dae bar! ve 5 bk * eee off Nef 
2 Seca. i fie py 


Ago Uns Tone 
| 1 


5 H hr I if bits « t. e has | 


ee 


vag ener att w 


ase 15 5519285 51. 


22 i „ „ ² A 8s 
Ars 055 85555 MF, SEE ; N65 


, £ ms, __ | 1 e 
— y 
* t : : . \ 2 Fi N 
* 
o 


884 900 mi! | Tur 77K 50 * Boas DU 


r . he ys 


905 Wos ie eee 


lit 10 ft 1 90 7 5 
y xevo I lo, 
F my. ſhe fates wy 
Dns Ait! ol a 
tl 1 N 1075 
12 10 l 
{ * O13” 1 if jivr, 26 2 
p16 15 D — bo: 
4 Pearce and Bal of i e ma 
to the fo Your? 208 3 of 56.8 
deer 0 1 e allowing uſes that 18 10/1895" ip © the uſe o 
\ - — . 8 


n e Nag a annuiey dabd e Icpatice, in ba 2 LEY 


din och of „ 


#* 


e. 


. 


1 


8 a 2 70 Fee 225 fe Wil 80 e 75 peach ent e © Wal 
1 00 trultees to preſet er ve pen e e 
100 "bis. rſt and other” ſons, in tail male; "remainder tn in "he { 5 

nn ap Wager to 55 Pratce for ite” and as bit and'o ther a s 
= 3 then to Witk, am Pe 22 OT Fiſt and other Tons NS, in tail Ly 
3 4 | Auccellively,: with the ultimate remainder as a reverſ on ro the | fella. 
S = I 13 tor's youngeſt brother Edward Payne and his heirs. The teſtator 
= farther directed, tht al and every powers by his faid v will directed 
daß eee che aforeſaid. ſettlement of his ſaid eſtates, houlq 
= be inſerted ſo as. to. operate in favor of the ſeveral perſons afoxelaid, 
=. _ aceprding to the limitation, hereby directed 49 be made of bis laid 
=. ny Wu and he gave and deviſed the "eſtates. Purchaſed by him 


1 making bis will to his truſtees and their heirs, 10 be con- 


tes by his ſajd-wiltodeviſed-th-tbew, 1, 


5 addition to 5,000. given by the will he gafe John Pepree:3;o00!, | 


10 be Halt bi within two months after the teſtator's deceaſe. 


. - mvautt frre W forke vid 
"6 8 "oe . Was. not ligned by the teſtator, or any wit- 


, A 


hank: oh 8 60 8 12s ges filled up. Phe ee Cann 


1 2 gan uk en mint tothe 
l la ing 1Thilliom ih 

5 0 cod Joon. Ade 
RSH 4 4 e et 270% big” 
L 5 doit Wan 2 205 was N "vs "1H ie kern * 


e Acer ok At 


Paß La his — ſurviving 3 children, William 
PrearceyGeorge Pearce and Jun Rearce; and Jeaving hiseldeſt brother 


Jon Page his heir. at law. MIt. Gibbs and Mr. Nutt.repquaced | 


the executorſhip, and Robert Smith, now Lord 2 N __ 
outtinififation! with the: will annesek. W255 


5 9 SYS” \ iD! N. N. FOES Belts 05 831 lun 2 af . » Mart: 21177 þ "7 | 
pe bin was tied by. Lord Ce get 
he "had Nag the name 'of Payne; ” praying,” that the will and 


RS = 
Ar > Ig 22 14 


oodieils u may be eſtabliſhed, c. The prineipaf queſtion froſe with 


relpect to the fund direQes by:the-will de be laid bt ih real 
21G vo V . 
f A N Fs Maſter of the Rolle expel his <li at the 2 of thi pap. 


— 


| 25 %, Prater, 


\ . 


e be the - this codici We 1 unn abi 7 ö 
limitations poſtponed Wilfam- to his younger brothers; extended m—_— | 
to that- fund. It was alſo claimed by the next of kin of the — i 
pon the ground, that the will, with . 
reſpect tothe uſes of the real eſtate, according to Which the eſtates ***** | 
to be purchaſed with that fund were directed to be ſettled, were 
2 by the firſt and chird codicils; and no e ons the 
| refidus of the — eftae Og . made. 5 f 
8 . Saks upon the a chives by a reſtator's = 
ber Elizabeth Payne. The only legacy given to her was 1001. 
given by the will; and the ſecond. ane and made * = 
pF yak . to her. e S 


# 


"x third point . was 3 ; whether, one * the whoa 1 to . „„ 
vill being abroad, in 7, amaica, it was neceſſary to ſend out a com- 
miſſion to enamine him. His rar peer was proved 3 
other two 5 were nn. „%% ͤ UN 


8 a"; "I > * 2 12 ; 4 
l \ +4 3 4 $ 4 * + 2 * ko. 13 xc fob, f BY? 1-4 w 
1 2 K iS ” 7 8 1 The N 1 AP > of x) 7 r COS. oe ark ET © #4 FG: ba if W 7 {#2 

ny EAT I INE TN . T.. ͤ ROT 1 %%% . IN ATI + er 

Ae TM. 3 1 r 0? r 8 i * . J IS bh we 72. & Ts 5 . N 1 3 . 

I 2 3% 5 : 5 . Ls "A 32 . T n „ a 7 ; 


T. M after of i the Ri bad, that it Wa not n to be 
| his examination ; büt it was the lame; As if he was dead; obſerving, 
chat the heir at law did not make 2 a point of it; but 1811 t 
to1 the Court; and in Mr. Fitaberberb, cafe, one of the, witneſſes = 
being in India, it was beld not E Vi ut very ' dangerous, to ö 
ſead the original: vill abroad. | She te ar haf 9 5 


+ - Sa 
. We | * * 
44 "x ” J + #845 Jia! "hp i 8 "is 
2 £5 . 41 S 9 » Bo! 1 „ 5 5 


. t tormey General Me. Aas wy Mr." Steele, * We. 
Sutton, for the Plaintiff Georges Payne—The words real eſtate . r 
uſed by this teſtator as a comprehenſive term, referring to the = 1 


| 5 
pound maſs, which he meant to go. accor ording to the limitations | _ 


ET. 


he has directed. The clear intention of the firſt codicil was to ſu he 
ſtitute Nutt as a truſtee ; and that the truſtees ſhould take the 1 1 
perty directed to be laid out in land as well as the lands themſelves. — = | 


There is no expreſs direction as to the reſidue of his. pefſons 2 | 
eſtate”: but it i is. manifeſt, chat Gibbs and | Nutt. were to be t he F 1 
truſtees to lay out that relidue.- * 6 a e e . ; 


* 4 - 8 C { 

1 

| 8 475 n 4, WK Ys ; 1 : "= 3 4 f 8 * Fs 9 "I 20 , 8 * 
at 72 1 * | 

7 1 Jo #7 7 


| bs Darley 8 FEY the Jeni wah n only, Hit the re- 
vocatign of the. MRI of the real eſtate was not a 2g entia po 


„ e 5 * ar 4 : * 1 . 6 *. >, 4 4. N ke Th” 4 
©, HY js „ A N e ee oO A an: Ty 4 ** no N We FAS” 93 * 8 * 1 USES 3 


* * b 


* 


r 0 Aub. 653. 7 Ne. C. . 171 Ne =. 72 l „ s 1 | 0 
e FTD 


4690. 


5 ä HBifferent from this in one very ain peng lane . 
cada: conſiſted; f mply in the deviſde's havi 


ww 


| Banks, 


* 2 , * 
* Fs t EAN 
461 3 4 
* 6 
7 y 


could not operate (). It. was therefore legal fevotation. 
intention ad ſnothing to do-whhithatgueſtion 3' which was Go. 
ply, whether the deviſor cad at his death! we elke, which be ha | 


Fat : 
ir 5 * . - 
1 C 89 44 Fn "8 x } 6 won ” 7 * b 2. 3 -% * * > 
5 * ; * — 


Nn che UiſpoſiticnoE, che i — 


05 
aß done an üct, the teffed of 


which was to take from him the eftate/he had before,; and to giye 
him a new eſtate; upbn which by law 1 


| deviſed ; and therefore, whether the will could operate upon it, 
er cOhſidered the perſohal eſtate to be ſo attached to the 
une n fall Wit char: but the Houſe of Lords reverſe - 


b . polierddd wotrin tis Tu depend upon the in 


tention. That caſe, alſo oecaſioinl* We d 


0 t in 5 4 


TR e + n 8 3 ee wit{ 354 uc 


alla this cſe the Aueſtian is ſimply; whether by the codicil th 
tteſtater meant. ic deparate; his. real anti per® 
mould go different ways; to ſeparate the rents and proſits and the 


Al eſtates; that they 


125 money to be produced from his Hertfordſhire eſtate ;' and to make 


i 1 5 if n Heß dz and that the perſo 


a di 


2 


erent. Aiſpoſition, of." it, if old, from that, which, ſhould take 
al. eſtate. Gould, go one Way; 
id gut in a be parole gf land, and the real eſtste ſhould go 


. angth er WAY. 19% ft limp! ly. 4 queſtion, of, i intention, to, be colleded 


WE 


irom, 15 ole of the inftruments., The codicil way not intended. 
ev 


45 a | total denon of the diſpoſition of the real eſtat 15 The term 


dk 99 years is left untouched : ſo are the limitations to Edward 
Bures and his Jongg ,tho \ general,chaxge i in fayor 


ihe powers _ g to Edward Dearce to charge the | whole; aecumylatel 


6 3 
= ne with \ Portions, Fav hp. xevocation is for a ſpecial pur: 
Pole only.; not an entire Teyocation ;, not. an e of the for. 


| mer di {poſition nz ut an  aljeration only, for t the ,Purpole of poſtponing 


[35 45 * 


Millan i George aud John, . Suppoſe, be "had fimply, revoked the 


a, in favor of William; ; and had. made no other diſpoſition: 
tough, the : words are. configed. to. real eſtate, equld, the Court. have 
eld Wi liam intitle, to, the real- eſtate te he ſettled with the per: 


fonal & eltate 7 Neither v was 'there any. aeration, of, hy, intention a 


* Voon that point the caſe is 5 ; f 6. The 5 of revocation bas lately 


ven very fully diſchſed in therfollowing caſes; eee Dane Chair} , 


u ante vol. 2. 41778 895. Cave. To, Helfora,.. ante, 


ho4 {note}. 
| *  Olway, "1 Bang, ul. 576. ET To Flv. , 


1 Chanda, ante, vol. 3. 685. The decrees in Bridges v. The Ducheſs of Chandos, and Cove 


: : 
\ \ A 
e | 7 RG kd 
t = ” : 8 f : ; : 


* were affirmed on: ww to th 54 as Harmood v. Oglander; . 5 


-- 


1 nn teſthtor's tbrochir 3: which Ae 1 
8. by he win eis therefore a mere alteration: oi tlie pri 
nien ele perten ate to take; and a revocation ſo fat only 


ſonal eſtate is not diſpbſed of ? Souppoſe;!' he had directed, that in 


powers upp ſeʒ he had directed, that between the limitations 
to Aland B. another perſon ſhould: be introduced: ou 


directed to go to the 
ſhould be a fimilar variation as to the land to 
enbarraſſments will-atriſe, if the words are 
figed to che -teab eſtate.  'T 


of the Hertfondfbire eſtate conflitute part nof the ſame fund. IT 


< fund; and in Tuch a way, mar itt is g TRI ſepatate it. 


e on od H èͤ ys ya ein 


in payment of debts, &c., having ſo far converted ãt into money, 


he muſt be intended to diſpoſe of the ſyrplys' ol the money under 
the Sete! words Aipoſiag © o* the" relidue of h ils perſonal "Eſtate. e 
Un for the. Purp oſes Fe 
of ide derm 5 90 5 years, the" powers, mY ; WT 1 HU to 5 
| be ufeck t to Jobi Pearce : i is it then to be tien be bre funds ir =M 
the ſubſequent diſpoſition ? All is to be taken by Feference to the 


80 in” this al the Whole 1 1s "made one 


| diſpoſition, directing the perſonal eftat to be capyerted £34. wa 

The will and codicil f for this Purpoſe. muſt. be. taken, ag one inſtr 
nent. | There | is no poſſible doubt of | the intention. They on 
80 upon the. want of Forts to compriſe the eſtates, to be, rh 


1 peg 


"ua Por. 79. b At no 18. 3 i 31 ee ene vod 441011633 
(5) See the n in R v. merten 4 8. 388.4 the laſt ule 225 one, and 
Wo X's Fog 2-8 7 


* 2 % : a 


25 5 175 | ceſſion 
25 pi ; 'F g ; oe 
1 3 12 88 f n ; b a i 1 ' q 1 
*. * 5 8 i ' 


ane deen Can it pofibiy be contended, that he per- 's 


the-ſertlement of the real eſtate deviſed by the will, the perſons, 
tomhonitftooddimired; hogidihave powers of making jointures, 
&nlementsy} ee could mere be a doubt, that the land to be pur- 
chiſed avith the yo: wauld be ſubject to thoſe additional 


d itebear 
2 queſtion, that the ſettlement of the land to be purchaſed was to 
include that limitation'alſo.?- The perſonal eſtate being by the will 
e uſes; it: is of necellity to infer, that. there 155 
e purchaſed. Great 
conſidered to be oo 
he term for the-acmimbletion ofthe 
rent and-profits-to; be laid out in land runs over the Whole. The 
accumulation from the perſonal eſtate and the produce of the ſale 


| uu upon the moſt limited conſtruction has diſpoſed, of a patt of 5 
Ia Mallaban v., Mallaba- ren the Airing! 6s; Pee” of alive 


deſeriptiau, the ednfiruciion. was, that the teſtator Having directed 
the real eſtatt to be: ſold and the produce of the ſale to be applieil 


| The eobyions purpoſe was to RY this, very lan ze for ort tage aps "= 


We" to „ ie Aifferent 8 to 3 a . as i; is called. 

_ 1 Nothing however is left to inference ; and therefore it is unnecer. 
ſury to have recourſe to ſuch arguments. The conſtruQion of the 
plaintiff is not at all ſtrained. Can the teſtator be ſuppoſed to in 
tend to give the eſtates to be purchaſed to William ; Who is by the 
|  codicil to be poſtponed to George Is it to depend upon the plex 
ure of the truſtees, whether the Hertforg/bire eſtate is to be perſonal, 
to go to William, or real, to go to George? What ſenſe can be 
given to the direction, that all the powers are to remain ? The 
purpoſe was not to give double powers; but that the powers befor 
"given were to remain. Upon the ſuppoſition, that two ſets of 
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under both: but in that caſe the powers of joiñturing and charging 
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maintain him, not George, 80 the powers would be totally dif- 
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real eſtates, or as near thereto as the deaths of parties and otber 
cCircumſtances will then admit of or render neceſſary; what could he 
mean by * other circumſtances” but the very thing he has done? 
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eſtalgs to be purchaſed with his real eſtates. That is not incum- 


either by ſubſequent words, or by evidence, that the Gourt muſt 
act upon, and from which they can draw a clear and certain con- 
cluſion, that condufion muſt . that the eſtates are to go. together. | 
There 18 "nothing to argue 1 fuch 2 queſtion, 29/20 the proba- 
bility: of his intention to keep kis eſtate entire and the improba- 
bility of Bis intention to divide it. It is ſaid, the words real 
« / tate” 1 in the codicil are ſufficient to include both deſcriptions of 
real eſtate. But thoſe words are manifeſtly confined in the uſe the 
telle makes of them. Throughout. che whole will he has * 
viouſſy diſtinguiſhed between the real eſtates he bad and ; thoſe to 
be purchaled.. The words my real gate are never uſed: with 
reference to the latter; but only, as in the. outſet of the will, 
| when ſpeaking. 'of the eſtates he had and that. diftinaion_ is. . 
Rrongly marked i in the diſpoſition. of the teſidue; where the two 
phraſes © my ſaid. real eſlates“ and *the eſtates ſo to be purchaſed” 
occur in the ſpace of two lines. There is in the codicil nothing 
like an expreſs revocation. of the deviſe of. the eſtates to be pur= | 
chaſed. 10 lee, what eſtates he there means by © ſaid rea elite, Ee 
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ſoon” as conveniently may be; having no aſpect to eſtates to be 
purchaſed. Then the f ubſeque nt exprefſion © my ſaid eſtates? 
can mean. only thoſe ſpecifically mentioned; which in the begin- 
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tlement to be made of the eſtates he had; and others, to be made 85 
from time: to. time. of the eſtates. to be afterwards putchaſed? = 
World there have been any thing abſurd in his ſeparating, theſe 8 
cltates. by the Will? Suppole, he had been evicted from the eftites 
he had; the devise of the eſtates to be purchaſed would have 
ſtood. alone. as. a_ ſubſtantive. and independent deviſe. _ "Theſe 
lates are not & * youre as in * v. Lang- 5 
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— fails. by the determination of the right to the other. That argy. 


ment from the connection of the eſtates Was certainly very Meng 
in that caſe; but where does that manifeſtly appear in this; fo, 


chat there can be no danger of miſtake; in a caſe of ſeparate piſts, 


in diſtinct parts of the. will, to be the object of ſeparate and dif. | 


 m_=> ſettlements ? Does a clear intention reſult from the mere 


direction to ſettle theſe eſtates in the ſame manner ? ? If fo, the caſe 

in Atlims would not have been decided, as it Was. In that caſe 

che eſtates were full as much coupled, as they are in this. There 

ds very little difference in words, and none in meaning, ; © "OA 
the caſes... In both the order of the diſpoſition was a Uttle altered, 


without altering the objects of the teſtator's bounty. The ſame N 


EE f arguments apply to both. There may be reaſons for ſuppoſing an 


intention, that the eſtates ſhould go together : but that will not do, 
if that intention is not ſufficiently indicated; as Lord Hardwircle 


obſerves. As to the difficulties ſuggeſted, 2 deny, that they afford 
8 4 rule of, conſtruction. Me are diſcuſſing the intention of the 
on” teſtator; and i in ſuch a diſcuſſion theſe difficulties have no weight, 
5 Would they oecur to an unlearned man? This teſtator never had i It 
in his r e that every thing. was to be done by one ſet 

- dement.' 


There were neceſſarily to be more ſettlements than one. 


EO 7 When the teſtator has copied the very words of the prior deviſe 


Ns + 2 iris. torturing the words, and making a will for him by con- 


| re and inference to ſuppoſe him to mean ſomething elſe.” The 


3 cireumſtances of Darley v. Langworthy were infinitely ſtronger for 
_"thie arguments. The limitation of the leaſchold eſtate was to be 


to the ſame uſes. The two caſes ſtand upon the ſame ground; 


and if in this the conſtruction i is to be different, it muſt always 


. abſurdity 1 in giving G 


depend upon the mode. As to the alleged intention, where is 
or ge the real eſtates he had at the date of 


- me will and thoſe purchaſed between the dates of the will and 
| 5 codicil, and not me 4 from Mi lliam the eſtates. to be putchaſed 


With this fund. He provided maintenance for both of them. 


TD he ſafeſt courſe is to ſtand upon the Words; unleſs the intention 
is demonſtrated. It muſt got be forgot, that this defendant does 
not ſeek to acquire an eſtate through a conſtruction: but the plain 
ſt ſeeks through a dae to take "Wy an eſtate gap 
. to Lan e eee 
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= 1 5 WY Richards, Mr. King, and Mr. Lach . % ata; 
| next of lin—There'i 1s: -nothing but inference to ſupport the claim 8 Tg 1 
of this perſonal fund as real eſtate: the uſes of the will being re- * 1 
yoked; and no diſpoſition of the perſonal eſtate being made after « 
warde. To-eftabliſh that claim would be going out of te will e 
upon no ground, that can ſatisfy a Judge. Ihe firſt codicil applies 
only to ſums of money ſpecifically mentioned in the will. This ww 
third codicit is'confined to real eſtate only. There is nothing — 
it applieable to perſonal property: but every word is peculiarly ap- e 3 I 
plicable to real eſtate. Nothing is faid about” executors, or any EY: 
| other ſubject having; reference to perſonal property; and he knew 
how to ſpeak of it. The whole property was to be veſted in . 1 
 curities/in- the names of the executors, till lands ſhould be pu- +» 
chaſed, In that diſpoſition the perſonal eſtate was fo much in 
volved with the Teal, that where the deviſe of the real eſtate fails 
| by implication, the diſpoſition of the perſonal eſtate muſt fail alſo. 
The effect 1 is the ſame as if William was entirely removed out of the 
way. No inftrument has 8 ws e ſtate; 3, and were. . 
eee next 8 00 are entitled. V 
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nent of Ein, i money is directed abſolutely to be laid out in 5 
und it is to have effect to any purpoſe, the ultimate limitation muſt 
be to the heir atlaw; and the next of kin have no title. Barker 
v. les (a). There is therefore no pretence for that claim. The 
whole of their argument conſiſts of extreme refinement, Sends 
upon particular words : that of the plaintiff is founded, not upon 1 
particular words, but upon the view of the whole intent, to be 6 1 bs PE. A Wl 
collected from the ſeveral” reftamentary inſtruments. What Lord — Ä ö 5 
Hardwicke ſays in Fuller v. Hooper (6) muſt never be forgot, that a 10 5 - 3 
will is-to be conſidered i in two lights; as to the teſtament, and the f, 


inſtrümentz and confounding them will introduce-continual embar- 
| raſſment, The will and codicils altogether make one teſtament. 
B That's was Anermined * ct Oe in e 0 v. ee ate | , 
The 5 impreſſion on + this teſtator! 's 1 was to adi the 9 
deal eſtates he had in this manner, ſo as completely to diſinherit bis > We: 
© heir at law i in favor of his natural children, and to give the ulti-, „ 0 
| - _. = 
wate remainder in fee to Reg RT, brother. : It certainiy * = 
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in land, to be ſettled i in the ſame way; and that 9 to 
give all this property bdth real and perfonal in the ſame way, 
clearly continued; With reſpect to Darley v. Langworthy Lord 


— Goes s opinion was the conſequence of an umproper uſe of. the 


nm © revocation,” It ſeems to be an "inaccuracy of language, 

- and 10 Hardtvicle upon thoſe, fubjeQts diſtigguiſhes between | 
Virtus and expreſs revocations (a); meaning by the latter ex- 
Was inftruments 1 in their nature teſtamentary 3 and by the far. 
mer thoſe aQs, which in the. nature of the thing prevent a teſta- 
mentary infirument from having its operation. 0 In the latter caſe | 
| the intention; has often nothing to do with it; as in the caſe of / 


a  @ xecovery ſuffered (5) It bas the effect, as Lord Hardwicke ſays, © 
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95 Mere in no change of intention. So in the cafe of the renewal of | 


_ of virtual revocation; whether there was an intention 10 revoke, 
or not; for the eſtate no longer remains. Tbe acſtator is juſt in 
che ſituation of a perſon exicted. By eviction the devise fi. 
Perhaps the eviction may be by a bad title: but in caſe of death | 
before re-entry the will can have no operation 3 and preventing 
the operation of the will it may be called a virtual revocation; but 
has nothing to do nts the intention.” So in the caſe of a mart: 
evocation gro tanto (6). - I the mortgage is in 
e follows, there is an end of the deviſe; but 
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perſons. ſhould make the ſettlement. of the land to. be purahaſed and 


of the rea} eſtate he had; and chat, ebe ba had gives tha 6 
rection as to the real eſtate, he bad dome all, that was neceſſary io 
ſhew his intention: and he een the ſame diſpoſition of the 
- eftate to be purchaſed as eonſequential. Can it be ſuppoſed, he 
had nat an intention, that Mr. Gibbs and Nutt ſhould tranſact every 
thing as to his perſonal eſtate; 5 and not the two Mr. Smiths. 
| When ſpeaking of his will be — the firſt inſtrument only, 


1 "ra this diſlivRion diſculled | in 25 FER A of Lord Chief Jaltics Bri in cn ; 
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of order, his intention was totally changed. There is not e 1425 "Ml 
e 8 720 pf intention as to 5 d Eduard N FN an, 
1 OD 17 the Rule—During . 8 of this 9 . 
1 ſent for the Regiſter's Book for the purpoſe of examining the „„ 
caſe in Hikint: but unfortunately the decree: does not appear to r 
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"The real and nfo. Wine TO 17 tha will Ma 0 made 
into one ſettlement; : by which theſe. perſons. are to take in the 
courſe of ſucceſſion marked gut. Upon the firſt codicil ſome quel. 
tion ariſes; 3. but none, that; is material, in the view I have of this 
caſe.” The queſtion. upon that codicil is, whether the words . 
« fume of money” therein contained are ſufficient to comptiſe the, 15 
perſonal eſtate, or are ; confined to the ſums of money. ſpecifically, . 
mentioned in the Will. The principal object of the codicil was to 
deviſe eltates purchaſed after the date of the will to the ſame uſes. 
Upon the diſpoſition by that codicil of all ſuch ſums of money, as 
| are by his will given to his truſtees, upon the ſame truſts, it. was | 
contended on one hand, that, theſe words were not intended to” ; 
comprehend all his perſonal eſtate compriſed in the will; but relate 
ſolely to ſuch ſums of money as the teſtator bad ordered to be in- 5 
| veſted in the names of truſtees, for the particular truſts mentioned WE 
in the will, That argument is founded upon the idea, that as be e 
had by the will expreſsly mentioned his perſonal eſtate, and eiven . 
directions Concerning that, as well as concerning his real eſtate, py 
and by the codicil revoking the deviſe as to the real eſtates, and . ä 
laying nothing as to his perſonal eſtate, it muſt be intended, he did „ 
not mean to adyert to his perſonal eſtate at all. Upon the view 1 | 
have of this caſe that criticiſm upon this firſt codicil i is of no great 
conſequence, © N am rather inclined to think i it was intended by. 
thoſe words to * all the 3 chte; but upon my 
. . . opinion 
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annexed | to it, 46 i it Was in the caſe of Darley v. Langworthy, ot, 

5 there” it Is given. to the lame: -perſons. as the other eſtates, and by 
act of law. or by. codieil the diſpoſition- of the former i is: -revoked or 

8 altered, the latter ſhall not be revoked | or altered, unleſs it is 
e manifeſt, che tcliator intended 10 affect that. | 1 am willing for the - 
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execution of the will to the ſame uſes; ag Therefore upon that codieil 
be real and perſonal eſtates are united; and are to be . 
to the fame uſes, by the ſame truſtees: is a 10.1 it ſtood, when the. 
third. codicil Was made, By, that. codicil the teſtator revokes the 
limitations} in his will as to the real eſtates, of. which he was actual, 
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Vilkam, the ſecond geviſpe in the will,  Edwwar 4, the eldeſt ſen, 
| having died after the third .codicil was made, it was contended, 
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_ of the defendant theſe. 


eſtate not being afterwards diſpoſed. of, it is undiſpoſed of; and 

therefore they are entitled. 1. am of- opinion, that neither the 
arguments for Wall lion Pane, nor thoſe for the next of kin can 
prevail; for the will i is not revoked as to the union. of the tw, 
| Tpecies of eſtates. "The codieil makes no alteration with regard to 


that union; and though. the. teſtator makes uſe of - the word 
. revoke”, : The will is not a revocation as to that union, but merely 
an alteration of the order of the limitations to be inſerted i in the 
| ſettlement; 3 and it is 1 more chan if the deviſor with his own 


hand had alerted” the. name. of George and Job before Millan, 
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and then republiſhed his will. g The codicil leaves the will in ful 
force with regard to every thing not expreſaly. or by neceſſary in- 
| ference” revoked \ or altered; "and 1 am clearly of opinion, that the ; 
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mentioned. . If 1 was to argue upon this caſe, 28 Lord Hardwick 
did in the caſe before bim, che arguments, that were urged for the 


; p laintiff, a are exceedingly firong. It was admitted, the deviſe to 
Edward will comprehend both the Teal; and perſonal eftatcs. The 


ſettlement to be made muſt be a ſettlement of both, in order to 


5 coprehend him. Certain powers are given to the tenant for life, 


affecting and riding over all thoſe eſtates.” Upon the conſtruddion 
ſtates muft after the death of Edward be 
| compriſed in two ſeparate' ſertlements. Tbe difficulties then are 
almoſt inſurmountable, Are there to be double powers: or, are 
the powers to ceaſe ? The power to ſell the Herzfordſgire eſtate, 
and many other arguments,” very ably urged, and ably anſwered, 1 
ad mit, are ſufficient to ſhew, the teſtator meant to unite both the 


real eſtate, of which he was ſeiſed, and the eſtates directed to be 


purchaſed; though; I admit, the words my real eftate” can apply 

only to thoſe'he had. But the ground, upon which I reſt, is, that | 
the will is not revoked by the codicil ; which makes 1 no alteration 
but in the order of limitation in the ſettlement to be made ; and 
does not alter the deviſe. ' Suppoſe, another natural ſon had been 
born; and: the teſtator had thought fit to interpoſe him after 
the others; and had uſed the expreſſion, that he revoked the 
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x Plaintiff was his reſiduary legatee ++ that 62. 8 


MEE was broupht 


by bis{þeirs and nothing: was ſet up agaihſt chat but '@ legal title; 


= Si Mr, Richards 4 
 thedecree: 


| wag now: the plaintiff ſets up-this Equitys Notice of an equi 
Aitle is quite different from notice of Py 


gal title oo nit 
yd van ot nig 5d 00 Jag 70 2 23116 % % Stn 0) abs or 22721 Ws: 

Mrs Suttois ebe deter For in” . y 
Firſt, the Court cannot grant an inquiry for want of | 


43 


the, allegation ol notice iti the bill: Sedondly; betauſe upon the 
reſult of the in 


1 V luable. conſideration! cannot be affected. To impeach a title in 


uiry, if favorable to the plaintiff, a purchaſer for 


Equity a caſe muſt be ſtated upon the pleadings/ and ſtabliſned by 


5 Proof originally in the cauſe. The only notice chat could affect 


ibis defendant, is notice, that Rreutr vas a truſtee for tie plaintiff 
be only citeuinſi: 


185 ee . Aa > had a IT were en · 
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A Sons oftate they chould W 2 bel ran 
zimt ;© of” have med a bill: but thinkingvit real eſtate in the 
eee, they” lie by during nige ytars; in 


daha perocd Ses ger e '0Wnetthip, borrowing money, repait- | 


adle in the plainifi#ro/haverproved/morice! agamſt a purchaſer, till 


pine mer bs dig provells Hat he cab debted at the time, 


Alb ü thae eie dee dd was2voturtary t henry” wdr ley 


| properly vofulbdiptbeitt Was not to fupply* Gee Are? prof? bt” to 


ſupple Bbſehce: ef aft proof, An inquiry canfiöt be directed, 


ingyeyinexecroifediBy*Recver.'') It is aid, it would: have been 


the caſe was eltablified/againſtthe-copyhold heir. It way cha, 
material to prove their caſe againſt the purchaſer as againſt the heir, | 
JJ;ͤ . the purchaſer, | 

whethtenthetheir Why) à pitty;'"st not“ T1 a Cale," few days 485, 1 x 


2868. 
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TIARDY : 
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2 8 8 | 
a” . | 1 
"Regves. il 
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ue wolmrflconveyance by © man, mot len e his death, Wo 
ako ec redet indebted, u bill as filed by en ee ee 


yout Heger would! not Hitec aft inquiry; beta the nz Io 
$canlerhebllcenion wis, that e was indebt@ acme mine, lb 


—— ha hott put if ilfe, 40 Proves; 1 


de Cduſt iti chuſiderable de 


fer web a gröund for the iniquity.” It if con. 


& It is ald the 


mon rule eſtabhiced, and every rule; that can be cons = 


_ fiſtent With 


authofities för ſuch an inquiry; 
neter een ea Safe ef this kind brought tolà heafing without evi- 


ſort of Equity. is very different from chat dort df n notice, "which 
afſeQts, 3 A Purchaſer for vatu able conlideration 0 or a mortgagee ez Soy 


3641 0 210560 A bat 


8 n os 999 on dad wed, 


_ hakers+, Lotd Camuents opinion 1 is clear; that notice of that ſort'of 
Equity; that ariſes to che ius u on 
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n wardätze atteless were th the” 


TOON WP. $4.0 Th * 5 2 * 1 N K ; 
I 1 "ſettlement | 


es that/*beciifel. föticc is denied, and they have 

c be contradie chat denial; Hhetefore it is to be preſumed; = 

the ee is kalle ale is incumbent of the! plaintiffs to. produes 
or id daily: Experience “ We have 


dence of notice. O entitle Himſelf to any decres he is bbliged 1 
give evidence. | As the Court has already intimated, notice of this 


has no "relation t to that fort of Equity, Wir is to be and ga 1 


a variety f fads ati Eircumſtances ; and after all ay! be - = 
reel Jolbtrul. 1 S962 99. - . KT {ba "| RO! SEW Deo 44 1 1 


The caſes of We ef v. Eriſſey ih Warr 1 W Warrick 100 and 1 
. v. Mackrill (a), ſhew the diſtinction in favor of a pur- 
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by purkuing the. Nov . has ... 
ſtats mil (ah is not that ſort of notice, that affe@s 2. purch purchaſer 


for valuable conſideration. This plaintiff's caſe! therefore mou, 
be no better, if it could: be ſhewn, that this mortgagee knew every 
thing, which from this argument is no known. In PR 
is; like: the eaſe of a. prior mprigagee not taking the title 
which KG TOITE to . ſubſequent: nort 
(ih >. l N 24 FC o! o, 191 


N ier, in ret ithout öh inguiry, juſtice cannot : 


| . Ay: uy "Ne 
fo 3 
W 


Loge. It, is contended; that, whatever notice may be proved 
jortgagee,. he cannot. be affected. He took his mort- 


S 
2 * 


q again the me 
gege three or four x months after the recovery in ejectmen 
not be ſtated zs & cſe of ablence. of eee the 
plaintiſß only defire to hn che natute of the real -tranſagion, 
leayigg open every defence, that can he made. Ehe enſper i 
veplied to: therrfore the. point of notice js put in iſſue. Tbe de. 
| fendant drive 8. the Court to ſay, no; caſe of Equity dan be made 
: 1 Is the juſtice of the Coutt to be hut out for 
wabt of 4 Aiſtinct allegation in che dill 2. 1s the Court to drive the 
Parties to the neceſlity of a new ſuit ? The only conſequence vil 
be, that ſeveral, ears hence another bill will be Bled for this pur. 
; Pole, This ig, deſited i in a Court, where. parties $76.90; bound 
d technical ferme Weben juſtice can be dane The Court | 
Contigually direct inquiries incidentally.z! ſametimes upon the ſug- | 
5 geſtion of Counſel; but; in;this- inſtance the;poigt.. s put in iſſue, 
The defendant -by his. own: allegation. covers. only 680 . Ought | 
not the fact of notice to be aſcertained as to the remainder of the 
| _ Aba 8 the ieee do no ene e 


alt eilen ben en un 54 2A 


5 10 the 28 4 wer, it is plain, Lord e bad — 9 
able doubt. upon. the articles, whether the huſband was intended 
tob be tenant for life « or tenant in tail. In a late te caſe of Mr. Templ, | 
1 truſtee, your Hon r condemned him in a large ſum. of 


LP 


3 


condemned | him in a large ſum. of money; 


though nothing was put in iſſue in the cauſe: but” it came out 
3 4 Os that he bad no e of anſwer- 
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4 bel Ses che references in Mr. Cox's note. to Wav. Bie 2 F. Way. 1 
| ae. 5 80 Rem. 133, U.; whers the * is Uſcuſſed at length. ' 
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Bide as A title "Ig the dais Cont eee 
very artfully not brought forward the reaſon, why there was no 
expreſs charge of notice; for I remember, in the outſet of the argu- 
ment the reaſon was given; that it was doubtful, until the cauſe 


was heard, whether the plaintiffs themſelves had any Equity what- 
ſoever. If that is fo, it is e little too much to ſay, there is 


a clear, broad, plain, Equity ; of which a purchaſer for valuable 


conſideration was do take notice. That reaſon was dropped in | 
the reply: very wiſely; for it is a clear anſwer i in itſelf. Clearly 


I vr 


CRY 


this was not an Equity for a purchaſer for valuable conſideration to 5 


z take notice of. Then they refuſed to go into evidence, according 5 
to the general” rule of che Court; becauſe they were afraid, they 


ſould not be able to — their caſe at all. In 1797 for the 
| firſt time the plaintifls claimed. Til 


Till then they never appear to | 
have ated as repreſentatives of the mortgagee, or to have claimed 


any Aide ie that chars ter, it is impoſſible, the could be admitted 


in that"charadter.' "The ſteward could not have admitted her aa 


ſuch! The admifion was to an "eſtate in tre; ſubject to ſuch 


equity of redemption, if” any, as the heirs of the mortgagors had 
miſes; Upon what footing could Mary Uſher be ad. 


in the MN 


mitted,” except under the will? She had no other title; and under 


that ſhe was for nineteen years in poſſeſſion. At chat time the 5 
heir found out, this was a miſtake; and he brings an ejectment. „ 
How? As heir, againſt the perſon claiming as deviſee. Did ſhe 


{et up this defence, as mortgagee; of which, it is aid, this de- 


fendant Fox had notice? She knew, ſhe could not. She ſets up 2 


title as deviſee; and goes to trial; and the verdict was in favor of 7 EE | 
the heir Mary Reeves. it iy aid, this mortgagee was ſupporting : 


her all the time. It is true, he was ſupporting 1997 as 1 255 1 995 N 1 


the _ as + deviſe; 5 and he Tm — W 
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x that ber now Wea entering into a merits of l. il Aa 1 


mi it may be brought forward again: but if it does come on ein, 
this defendant may ſay, he was entrapped. The judgment in the _ 
ejectment was obtained by the heir at law againſt the deviſee. 


The heir * it does n N mw MED __ was 
—_— „„ 4, 
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455 =. | Cafes 10 Chaneery, | 
5 —— 9 | wo up in the character, i in which the plaintiff Kare: now "MF 
I bl == ed; which was neceſſary i in order to affect a Purchaſer for valuable 
* MY 1 | conſideration. This defendant, when called on, ſays, he is mort. 

NEEVES. 

N without notice of the claim they make. : Then they Ought 
RR... have alleged, that he had notice; by converſations, or otherwiſe, 
3 The Court would then bave ſeen, what notice Jou intended to 
=... Makin byz and he has a right to have that proved, to a com- 


5 55 mon intent at leaſt, that he might be enabled to meet the charge; 
„ you take him by replying to his anſwer. You have not ap- 


3 priſed him of the notice, to which he may point his defence. You 
2 "ought to put that in iſſue, to enable him to negative that evidence 
D proved, and to ſhelter himſelf, in the firſt inſtance, will. 
out being ſent to the Maſter's office. Inſtead of that, wihot 
|  - proviogany thing of that notice you try your own. claim of are. | 
5 deemable intereſt; F in wary OO ond have OG 
hy Je is * a 644, it will 1 1 Po Page to 18 8 to an u i 
5 op conſent; inſtead: of making a new. ſuit neceſſary. 1 do not 
„„ that it will not: but there is no caſe for that. The kind of 
„ notice is of a very doubtful nature. It is not a clear caſe ; like the 
_ - ..-- caſe, that has been put, of a mortgage, the title deeds being left 
2B I mortgagor, and a ſubſequent mortgage. All this notice 
. proceeds upon fraud. I think that not by any means the ſort of 
=. notice you have at preſent ſtated, as the ſort, by which you mean 
3 affect bim. "That: will not induce me to "gs: out of che common 
BR. 0. d. SET 1 Te ” 1 b e | 
„„ eee as 1 foi now tide upon theſe "IN the |} 
=: . are not entitled to any inquiry, whether this defendant had 
= notice, or not, 1 will not fay, how it may be hereafter ; when 
255 1 i all the circumſtances are brought forward by them, and he can 
= ive his anſwer, before any inquiry is directed. One part of thi 
ET” decree muſt certainly be altered, by inſerting an inquiry, what ſums 
of money the defendant really and bond fe advanced upon the 
ng 75 ſecurity of chat mortgage, and at what times reſpectively. That 
part of the prayer muſt be granted. As to the reſt, I only wiſh o 
= throw out, that the point, if brought forward hereafter, will be, 
1 „ whether at the reſpective times, when the defendant advanced the 
A money, he knew, they had a redeemable intereſt, and no real 
„ a If you c can * m 2k WI wml W 6 * not 
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1 iba patent, dated the Pl bf 0 in . 11th 125 of te 5 E 1 i 
Ne reign of the preſent King, the office of Regiſter of the High Regitcrof © 


the Court of 
Court Ok Chancery Was granted, to have, enjoy, occupy, and Chancery for 


| exerciſe, the aforeſaid office, unto George, Duke of St. Albans, . for the Dake 


Charles Beauclerk, and Aubrey Beauclerk, by themſelves or their „ | 


ſufficient deputy or deputies, to be firſt approved by the Chancellor, aſligns, de. | 
ſcends tothe _© 
or Keeper, or Commiſſioners for the cuſtody of the Great Seal for 


heirs gene- 


the time being, for and during the term of the natural lives of the 7 rag 1 Vw 


| (aid George, D Duke of Sr. "Albans, Charles Beanclerk, and Aubrey 7 7 y 1 5 
Branclerl, and the life of the ſurvivor; in truſt nevertheleſs for the aligrable, I 
claim o 


| aforeſaid George, Duke of St. Albans, his heirs and aſſigns; : to- the moriga- Þ AM 
gether: with all manner of wages, fees, profits, rents and advan- 1 „ 9 


uges, emoluments, commodities, and liberties, Whatſoever, to the du 4 5 


| aforeſaid office belonging; and all ſuch the like and the ſame profits (See 5 


ante, vol. 3. 


agen Wer, n Charice, Duke of St. Albans, George, Viſcount 25.) The | 


2 Dole, being 
i and Lord ee e, had ever e receiv ect en- 5 b . 
„ „ 0 aving ob- 


5 1 ſeſon with⸗ "ll 
Out title, as "3 


on Duke of 8. 3 diedi in . 1 3 . heir, the 


| clerk, his heir at law; being only ſon and heir of Charles Beau. W : 


clerk, the ſor; and heir of William Beauclerk, eldeſt uncle of the. firſt Foy e _ 

ed not to 9 

Duke e George; mw 8 without n ADE arg, brother. Yom. 

%%%ſ“7Y dd ß 1 + » 

| than the time 
-The + fiſt 1 Doke of 8 Albans; by his will; dated 5 1 Y of filing the 


| bill, if the A 
of September 1785, deſired, that all his debts and funeral expences Profit bad 
not been pad 

might be firſt paid; and, after giving ſome annuities and legacies, into Court «« 
and charging them upon his Leicgſterſbire eſtate, and all other bis date in the 


cltate and effects, he deviſed the ſaid freehold eſtate in Leiceſterſhire rene = 
to truſtees their heirs and aſſigus, in truſt for ſecuring the an- gage. 

| nuities; and he gave all the ſurplus rents, and the increaſed rent 
upon the deaths of the annuitants, to his daughter Fromoni and her 
| huſband during their joint lives and the life of the ſurvivor; and 
alter their deceaſe he gave all ſuch. ſurplus rent, c., to his nepheve 
George Beauclerk,: his heirs and aſſigns ; 3 and after the deaths of the 
annuitants and the truſts performed he deviſed the ſaid Leicefter- 
| ſhire eſtate to his faid nephew, his heirs and ks for exer; and | 


Su * ws a 95 executors, 
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„„ os e 10 Chancery, 
1 | Od: ths 67000 Duke of that name, died! in who; lead 
5 Charlotte Drummond, widow, his aunt on the part of his father, 

Y bis heir at law. By his will, dated the 29th of Fanuary 1787, 1 | 
MW game diſpofing of certain eſtates i in the county of Surrey, he deviſed all his 
©» manors, meſſuages, lands, tenements, fee farm rents, and other 
L ZN rents and bereditaments, in Midalgſer, Cheſhire, Fg Lancaſtire, and 
| Pats, . 27 r ork, and all other. his real eſtates whatſoever and whereſoever 
1 5 5 ; not otherwiſe diſpoſed of, and all his- eſtate, right, title, equity of 
OO NR redemption, uſe, truſt, property, claim and remainder, of, in, to, ot 
Eg, : 0 , Z out of, the ſame or any part thereof, to Alexander Hope and Georg: 
1 Wheatley, their heirs and aſſigns, to the uſe of Henry Beauclert and 
9 D aniel M. Namara, their executors, . &c., for 1000 years, without 
e 8 impeachment of waſte; . and after the determination of that term, 
+. and ſubjet thereto, to the uſe of his aunt Charlotte Drummund 
f 8. 3 85 for life without impeachment of waſte, and with power of leaſing; 
=; Fo 3 and after her deceaſe to the uſe of his couſin George n by 
B 


Da - The teſtator then declared the truſt of the! term, for anz ſo 1 
33 mich money as his perſonal eſtate ſhould be deficient to pay his 

=: 1 185 debts, excluſive of 8, oool., and his funeral and teſtamentay 
Charges and legacies. Then, after giving ſome legacies, he ge 
„„ goods, chattles, c., and all other his perſonal eſta: | 
33 whatſoever and whereſoever, and of what nature, kind, or quality 

= . ſoever, after and ſubje& to the payment of his debts, &c., to his | 
E _ . .... coufin George Drummond, his executors, Vc.; and he appointed | 
. 7 Beauclerk and George Drummond executors. 5 


1 


George Drummond, the eldeſt is ad hots at hw of Charlotte Drun- 
” _—_ made a general deviſe of all his freehold manors, meſſuages, 
e., and allo all other his real eſtates whatſoever and whereloere, | 
nuàðO0t being copyhold, ſubject to a truſt to ſell in aid of his perſonal | 
. ; eſtate, for the payment of his debts, kg., and for other purpoſes, | 
5 in truſt for his eldeſt ſon, his heirs and aſſigns, upon attaining the | 
= ge of twenty-one ; with limitations over in caſe of his death 
Anger that age without iſſue living at the time of his death. The 
. '  _ teſtator alſo bequeathed the reſidue of his perſonal eſtate in truſt 
for his faid ſon at the Wel . and, in Owe: of his death | 
5 — — Wr age, over. | | | 
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" eaſes 1 Chancery, 


her: ea 105 3 eſtates, ſubject to her debts 255 legacies, in 
favor of her Jevony ſon 4255 n * heir, POTN, Ge. | 


tile, Dike of Sr. „ bad hinted” Poeten of the 
3 office upon the death of the ſecond Duke George; and by his 


| Drowwons 


The Boke of 
Sts ALvany. 


inſwer. to the bill of the morrgagees (a), put in with. the #448 


fer, he ſtated, that he poſſeſſed the office as heir at law. / In 1795: 15 : 
| the Deputy Regiſters received notice not to pay any more of hy 5 
an to the Duke; 325 in N a receiver was W . 7 


-Thebill as filed i in 1797 8 of 5 eee 92 , 


1 and heir at law of George Drummond, allo heir at law of Char- 
lte Drummond' and: of the two Dukes George, againſt Aubrey, 


| Duke of S. Albans, : Colman and Martin, the perſonal. repreſent- . 
atives of Bridget Crewys. the mortgagee (5), the. truſtees and other 


parties” intereſted under the will of the ſecond Duke George, 10 


the perſonal repreſentative of Charlotte Drummond ; praying, that Fi 


the defendant, the Duke of Sr. Albans, may account for all ſums 


of money, which fiance the death of the ſecond Duke George 
and before and ſince the death of Charlotte Drummond down to 


| the. preſent. time, have been received by him, e.; and that he 

F may be declared "A truſtee of the office and of the profits and. 
emoluments thereof for the perſons entitled under the letters | patent; 15 
that the: intereſts, of the ſeveral defendants may be aſcertained; and v7 

| -that fo much 45 the ati Hall e e in we be oy 


cured, | 


3 2 >, S., 95 " : by * Fi '* : * 34+ + * 
1 . ** Phe [- 3 „„ . n FO IL | 4 
Foo re x” l mL | 7 ER. 3 © 7 5 1 of 
* . F = ho TAI "fs; 3 A * "4-78 Oh 1. 8 * 
* 8 I” a ; 
4 


-The 8 the repreſentaiives 5 the mortgagee, by their 


anſwer. ſtated, that upon the death of Charles Beauclerk, one of 
.the lives! in the laſt patent, George, Duke of St. Albang, neglected 5 
to procure a new grant; and conſequently committed a breach of 
covenant :, and they ſubmitted, whether the will of the firſt Duke 
George affected his intereſt ; in the office; or, whether the ſecond 5 
Duke George did or did not become entitled as heir at law. or other- ö 1 5 
wiſe. They ſtated, that the defendant, the Duke of Sz. Albans, „ 
upon the death of the ſecond Duke George took poſſeſſion of he 5 
office; and they ſuggeſted, that he was only a truſtee. They in- . 


fiſted upon the mortgage; that the emoluments received by the 


7 I the SUES of ke Albans, and WIEN te firſt 1 Kare, 


00 . v. The Duke .. bans, ante, footy 3. 9 Tok 28. 4 with 80 1 0 
(5) See Colman v. The Duke of Sr. Albans, ante, vol. 5. 65. . 
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* 5 areto be 1 affets. of the {aid Duke, wy ; "Me 0 * 
nn mortgage; - and that the Duke upon the faith of his covenant by 
the indentures of 1771 (a). to procure a ne grant upon the death 

:8t. ALBANS. of any of the lives for the two remaining lives and the life of ſome 
A other perſon, and to make a new Tecurity. upon ſuch new Patent, 
received all the fees; paying only the intereſt of the mortgage; 
and what he has ſo 88 8 is more EEO 3 to by the 
whole NOR __ 1 POPE OL BE nor ge. 
INC 17 . Manifeld; FW 9 55 3 Ar. Gi fir . Pliniy 
9 5 EY Lloyd and Mr. Campbell fet the perſonal repreſentative of Mr, 
Drummond.—It is indifferent to the plaintiff, whether this pro- 
perty is conſidered deviſable or not: but it is impoſſi ble, that the 
: teſtator could have any idea of this, when he was making limit } 
5 ations of his real eſtate generally; ſubjeRting i it to a term of 1000 
8 e years; this property being granted only for three lives. But the 
„ Plaintiff i is entitled either under the will of the Duke or as her f | 

: His . eee ; "who's was s heir of the Duke. 5 
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X At de to ok Ali of the Ack ants i the mortgage 
SEE, Jour Lordſhip allowed the demurrer to their bill for an account of | 
Fs the paſt profits (5), There | is therefore no right as to them, The 
N queſtion now. 18, whether their _mortgage is ſuch as can be man- 
tained, | Great doubts have been entertained, whether the profits of 

| an office can be made the ſubject of a ſecurity. It was decided long 

© ago, that the office of Prothonotary © of a Court of Juſtice cannot be 
2 aſſigned; 328 it would go to executors and adminiſtrators () 
Sir . Foſs 55 Jelyls language in Bellamy v. Burrow (d) applis 

| 1 very much to this caſe; ſhewing, that the Crown may certainly 
FS. create. a truſt of this kind; but. without the intervention and 
1 privity of the Crown there can be no affignment or truſt of ſuch | 
Property. It does not follow, that an office may be made the ſub- 
Jes of a mortgage, becauſe the intereſt in it is given to a man and 
His beirs. . . The reſponſibility. of the perſon appointed to the Court 

” Would in A great enſure ceaſe. | 1 bs HORS. has * la 
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00 a v. The Dute of gt. KEE RET WE EL. . 
(e) The cafe was not mentioned: but the reaſon here dated i 8 to obs „ found in Mead Ve 


E 5 e 589. and in. g:Cole g7, in Sin Gearge Reyuel's cafe, The eh 
V 4000p. caſes was the n eee the Ln of LANE s Bench. rn 
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N bot the alignment of an offices 8 Half pays and the „ 7 ws a 28 


aßen wr that 52 5 an * is not . 15 1, & 


5 TheDuteorr Þ 
Thi his wh the Duke on 5 Albans is who out af the "TY 80 455 ines, 


Certainly the Object of this grant was not to . "Op tide. 
The TN © 5 ee 1 9 75 is therefore a as. „„ 
te Site FER Fon) Mr. Sakomgi for-# 2h a: dow 54 „ 
Dule of St. Albans obſerving, that the original intention certainly „„ 
Was, that this Office ſhould go with the title, but chat, as the i 
pitellt is expreſſed, it would be difficult to contend, that it is con 8 
fined: to fuch 1 HENS 28 —— be FOO of le ns,” ons up the _— 
1 „ 3 8 e e „„ 1 


Wil apeg w to ie . e & Ma. Dr, immo 
they aid, it was unneceſſary to decide that. queſtion: | when it „ 
ſhould ariſe,” the anſwer would be, that the un. cannot do * = 
der what _—_ e 1 n in has ** 8 75 = 


- Ye 


1 


a the executors 4k e ce The eee of * | „ 
mortgugbes are entitled to arreſt the profits in their paſſage from e 
defendant, the Duke of St. Albans, to the plaintiff. The title of | B 
dhe plaintiff and of the mortgagee is one and the ſame. How can = 
the heir claim in preference to the aſſign? The heir cannot po. 
"bly claim againſt "the grant of his anceſtor. . Sir Jo/eph Nets i 
reaſvifing'1 in Bellamy v Burrow is deciſiwe. The want of privit  - 8 
in the Crown was the ground, upon which Lord Talbot conceived 
-he'ought not to hold. the defendant à truſtee. That i 1s not be 
1 here. The Crown was privy to the truſt; and meant, that it 
ſhould be enjoyed as a truſt: the profits going to another perſon, 

not holding the office. The plaintiff claims fimply i in that _ 

The Crown meant, chat the office ſhould be held in truſt; and if 

in point of law it could not be ſo held, the grant would · be void; 

tbe Crown being. deceived in the grant. The aſſigment is e 5 
carefully of the profits of the office, not of the office itſelf, This ö 
Property has for a very long period been conceived capable of this MN z 
diſpoſition, . If this. is to be conſidered as aſſets upon the ground, n 
"= {he covenant. «Was, Preben, it is able 1 in Rd  FeſpeA.” ; But 
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1 endes in Chancery. - 
. _ this cntt'be: no doubt, this is a truſt capable of being 8 Ph 


— well as declared. There is no control in che affignee over the 


1 


e appointment of the officers; for it is a mere alignment of the pro- 


The Duke of 
St. ALBA Noe 


. bs; and probably is ſo framed bn purpoſe. - In Seymour v. Bennet (d 
Lord Hard wicke- taking into conſideration a truſt of the lame de. 
:ſcription upon the grant of an office conceived, the Ceftuys que 2 
would have, not only the pecuniary profits, but alſo according to 
5 the t terms of the grant the nomination of the deputy. The quel. 


3 tion 46, how the profits that have been paid ia under the appoint. 


ment of the receiver, are to be diſpoſed of by the Court: if to the 

A plaintiff, it "muſt be by force of the truſt declared by the letters 

0 . Patent, perfectly witk the privity of the Grown. The prayer of 
. bill is equally adapted to the aſſigns as to the perſons claiming 
OY 1 bei ir. The plaintiff comes in the nature.of a perſon ſeeking to 
rede, and cannot take the property without Giſcharging the 
mortg e. This cannot be ſaid to be a eaſe of fraud. It has no 
_-reſemblatice to the caſe of half pay; which zs attached to the offc: 
itſelf: but in this inſtance the Crown has ſeparated the profits from 


A the office. This 1 18 not within any of the miſchiefs, that have been 


_repreſented. | In The King * "Metcalf (8); upon the office of 
[Marſhal of the Court of King's Bench, the ſame objection was 


6. 


5 taken. I.. was aneh diſcuſſed; . ders ut _ to have been 
Do decided, .... Ne ey: . 

5 12 es any; „ argument = al the 

1 md to, aud 1 have looked into them, that would not go 

0 declare this rant void. If it can be ſuſtained, that it is nat 

1 alſgnable, then it is not deſcendible. Every argument goes equal) 

to the deſcent to an infant, incapable of executing the duties of 

. "the office. © How far ph Tm "oy 1 5 account it the 
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"or . a kb land l is ena” to the . * 
1 down. to the preſent time. As to the right of the mortgagee, 
the profits. received, before the bill was filed, are by gone profits; | 
and the e N * W e 0 mw e 
apples. Ws 1 


; Loan nan een 8 cannot call upon the 
| Duke | for the e profits. But wth” regard to the account 
: 1 = . Ie 80 0 2 4th. wy neg 0 __ 7 oY | 


* 3 2 N the. e 1 the Duke d 0 not enter.a as „ 
| truſtee,. but but upon the ground, that the right was in him. There- 
fore hold L carry it back againſt him farther than the uſual time, 


Davunond | 


N 
The Duke of. 


| within which. the Court gives an account ? [ agree, he is a truſtee: $i, Arnave 4 


but he had no notice of the truſt, till the bill was filed. It is that, 

ſpecies. of hardſhip the Court relieves againſt: where a man enters 
into poſſeſſion ot an eftate under a wrongful idea of title, and i is 
permitted to continue in poſlefſion, and it is to be got from him i in 5 = 
| this Court, this Court will give the account no farther back than | it 

is 9 in ö at Tay | in an ation for meſne e „ 


1 1 8 WH n | 4 145 11175 0 
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Fo oe u The D Babe was hs tent ws to receive 4 : 


Where there is an expreſs truſt, the account muſt extend 4 | 5 


| to * wh notwithſtanding the miſtake. Who is to ſuffer by N 


the miſlake? 1s an expreſs truſtee not to account” for profis re- 0 5 


ceired, though by miſtake? The plaintiff alſo was an infant 
during the whole time; and then even in che caſes alluded to by Te 
yu "OI the account is not t confined. F 


5 
WE 


| EO th defendant the Duke 478 . Alban * be T Duke 8 Ep 
| upon the notion, that the Duke of Sz. Albans for the time being 


was. the perſon entitled. " What Equity then is thats for any of ; » 


| the parties: to chim an account. from any earlier 22 chan . 2 
I which my 23 225 fit to ſet Nag their cle? 3 


"I's 
n 


Low 1 Or "9 895 Dutch was ET into pol. 
ſeſſion upon the death of the ſecond Duke George; who was heir 


diſtinAly given up to him, not qua, truſtee, but by a common miſ- 5 
take of ANN that he was entitled to the TS the office. 9 85 ID. 


| intereſted in it. The firſt perſon, to "whom the truſt belongs, is 
| the mortgagee, ; 1 can make no decree for the perſonal omen; 


Duke, the time I ſhould have taken would have been the filing of 


| the bills but in fact the e were nel e 30 306 Wiener 
3 it is TOE in Court. A 
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at law; the poſſeſſion then being 1 in the ceſtui que truſt; and being 5 


"This 18 A «ki for "4 execution 1 a 110. 1 W are ph 


| ative of Mrs, Drummond... With reſpect to the account againſt the 
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DOS wee W cht -of e e he" pling as 15 
3 . 
\ rrortgage, now veſted in the defenda nts Colman and. Martin 
Debus and 
„ that the money paid into Court, and the ſtock, in Which it it bag 


* Tbe Duke of 
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= St. Alas. 
dates | to the mortgagee for principal and intereſt, and coſts in this and 
che other cauſe. Direct an account for that Purpoſe,” Let the 
Receiver be diſcharged; and direct the future Profits to be paid by 1 


queathed to 


tze children 


of the teſta- 


tor's two 


daughters, 
their execut- 


ors, ge.; 3 
with alimit- 

ation over in 
caſe both his 


daughters 


ſhauld die 


without iſ- 


ſue; a veſted 


intereſt in the 


| _grand-child- 
ren; and the 
| limirarion 


over 18 too 


remote. 


A diredlion 


by will to 
apply 3 


intereſt as 


_ might be ne- 
_ ceſlary to- 


wards the 


"IO? Prey . for R : EE 


been inveſted, are ſubje& i in the firſt place to anſwer what is due 


all the reſt of his. perſonal eſtate, to truſtees, their heirs, executors, 
adminiſtrators and aſſigus; upon truſt, after payment of his debts, 
legacies and ſuneral expences, out of his perſonal eſtate, and ſubje& 


* 


8 — * to 1 the: ee e to farther order. 
| The e 3 A . ee Was an At of 
Flamen, in which the mortgage was ſtated; and this office, the 
other office of Great Falconer, and the penſion, were all made ſub- 
ject to debts, Oc. Two: AQs had been obtained by the firſt Duke 
George, i in 1767 and 1776, veſting this and other offices, with other 
e in ee e truſt to be 0 for NOR. 15 debts. 
3 1 * RAWLE INS: v. ,.*GOUDBRAP. 

1 Reſidue of | J JILLIAM « Waaxrox. Gerd all, Tis eſtates: in Bs land 11 0. 2 

perſona 

3 . Noepber, with the ſtock, Wc, thereto. belonging, and gave 


to certain charges, to apply the reſidue of the yearly produce of his 


real and perſonal eſtates and pay the ſame equally between his two 
ſons-in-law Stednan Rawlins and Jobn Goldfrap during their lives 


and the lives of his daughters Elizabeth Taylor Rawlins, wife of | 


Steadman R atolint, and Sarab, the wife of Fobn George Colafrap; 
and in caſe of the death of either Stedman Rawlins or Fohn George 


unto and between ſuch one of his ſaid daughters, "who ſhould ſo 
ſurvive her huſband and ſuch {ſurviving or other ſon-in-law; and 


in caſe of the death of both his ſaid ſons-in-law in the life of their 
reſpective wives then to pay the ſame equally unto and between his 
aid two daughters during their lives: but in caſe either of his {aid 


maintenance and 1 of the teſtator 5 . upon os * of hel? reſpedive gehen 
the reſidve to accumulate for them all, was confined to ſo much as ſhould be actually neceſſary, 4 con : 
being had to their ſitustion at the death of their mother: their — AF by his will left nem 5 


83 


ee, before their reſpective wives then to pay the ſame equally 


„ 1 * ad _ * o 7 =_ = 4 = 
FI „ 8 Y We. 9 * rn 
9 ao 3 i eee N W . 
* AS - r e 75 
> 1 * - _ VR * n of 4 ; Yr * * w. 
ol i * 1 v% 1 o „ * * 
FF * n ? = ö \ Ps, o q * N . # f * 8 y 
A * ' j 1 J e - 1 , = 0 x f 7 
* = 0 * . * 7 4 # 5753 7 * * 1 5 1 1 
e „ Oy 74 e 7 A | 1 $f” . 
* „ r * d 4 4 * 2 #4 [A 
% © Then: 9 £0 \ __ - \ f - IG * 
N 1 N 7 Y, ; 
oy 11 * Ps L425 4 1 * . 
% ga . — enn, $$ 4 5 
£ of £ 7 1 Aga” A * 5 * ; & 7 ws, 5 : * . ys 
** 8 by mu 5 4 iy. \ : 1 > >" 4 BA * F . CP . . p \ K 
R * "Frath* » *s 8 vi" mg Trey i * „ 
N 2 * = TY n 8 45 11 9 Yo" * x Pp.” "4 | : * Cy 
e 4 | IF ; : 38: » «7 
» 3 ls 0 74 5 4 is £% py ab E * * \ 
POOR TALON , L | \ 0 b- Aoi 
1 9 | A * y _ | * 4 # 
8 4 as k. LE \ 7 WAY 7 Nr 8 ® 
- * S wt - x 3 1 * q * 
F * — # # 5 * + * 4 A 
8 7 * 4 
SS i 
a vo . * 
. — ” 
”, - 
d 
l af 


FE: 8 Would die before © 1 kiſhand, tet ih FR 5 
raiſe nd pay: Within twelve months after her death $5,000 . eurrency - 
to ſuch of bis ſons, who mould fo furvive bis ſaid wife; and in caſe 


of the death of both his ſaid daughters *before their reſpetive 


huſbands he. directed, that 19,000. ſterling, or ſuch Aber l 5 ; 


. 


* 


together with the Haid 5000 currency ſhould amount to. 16,000/. 5 


terling, ſhould be raiſed out of his eftates, and paid: equally unto : EE: 5 
and between his faid ſons-in-law i in ſatisfaction of all demands ay fs 


upon his eſtates Teal or. perſonal ; and i in caſe either of his ſaid 
daughters ſhould die leaving iſſue, then in truſt, ſubject to the 
payment of the faid ſums of 5,000. or 10,0001, upon the con- 
: tingencies aforeſaid, to pay and apply fo much of the ſhare or 
proportion c of ſuch daughter ſo dying as might be neceſfary towards 
the; maintenance and education of ſuch child or children as ſhe 
might: leave, and the reſidue thereof from time to time to place out 
at intereſt as an accumulatitg fund for the benefit of ſuch 9 
or perſons as ſhould be entitled thereto under his will; and after 
the deceaſe of both his daughters he gave, deviſed and bequeathed, 
all the rest, reſidue and remainder, of his eſtate real and Sie 
unte and among all and every the children of his daughters, or 
2 either of them, in caſe there ſhould be no children or child of bs 
| other, to be equally divided between them ſhare and ſhare * 
2 tenants in common and not as joint tenants, and to take ber 


capita. and not fer flirpes, and. their heirs, executors, ad miniſtra - . 


tors and aſſigns, for ever; and in caſe both bis Kid daughters | 
Bold die without We, then upc 8 other truſts, | . 


| & \ 


"The ieſlator tied i in + gg | 1 a bil filed 3 ee "a 


3 bus and his wife and their eldeſt ſon. the will wWas eſtabliſhed. | 
Stednan Rawlins died in 1 793. . Elizabeth T e e . 
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| The vin 1 0 the 3 this dren: of Rawlins _ 
. tis wife, may be declared entitled under: the will to have the 
intereſt of as 115. d., 2 moiety of the reſidue of the te. 
tator's eſtate, or a. ſufficient” part thereof, applied towards their 


1 3 9 3* Ne : A Fog 2 * 4 
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maintenance and education from the deceaſe of Elizabeth 4 5 


Rawlins and for the time to come during their reſpective minori- 
ties, e. This was reſiſted on the ground, that the father of be 
W had . chem a x conſiderable. Property by bis 2 and 


had : 


Gorprnar, " 


cates in © Ap. 


bod made. an Sk proviſion for-their majntenance ; ; and "Th 
fore, it was not neceſſary to apply the fund given by Wharto', 


—— | 
— | 


father meant. by. his. will to relieve the fund given by Wharton 

and ſubjected bis own funds excluſively to the maintenance; iv. 

ing the benefit to the Goldfraps. : In Andrews v. Partington (a) 
8 which was. an expreſs gift for maintenance, the argument was, 
that the teſtator meant to give a benefit tothe infant ; 3 and if that | 
is applied in caſe of the natural obligation. of the father, the benefit 3 
ds to the father by telieving him from the burthen. That argu 
D ſtrong i in fayor of the plaiotiffs,, entitled to. this proviſian 
=_— : under the will of their grandfatber Wharton. This Would hare 
_ the, effet of giviog. Ke Þ uk 10. Saher e than 1 thole | It- 


N 5 
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Melisse 

F will; the intereſt, of the ER given by the: will of wii 

Ws ONS 3 AY '. 5 

= Rk Wore than ungen. 5 275 . Fe 

F Mr. Hart 25 Mr. Cox 775 the . be bia are en. 
=: dle to this proviſion for their maintenance without regard to their 
5 baving a proviſion oliunde. The argument muſt be, that their 


: Or. Pig ot bg + Mr. S i wg or "the 45 een bill is 


bote upon a e N the ill Ti 1s a "06 of i u. 

I: 175 - . Mg” A Tee, for SOS in engl muſt 9 taken 10 | 
mean, if the children want maintenance. Can it be ſuppoſed, 14 
teſtator could mean to relieve the moſt affluent parent from the 

bs common obligation ? Suppole, the teſtator's daughter had died 
before her huſband, who was in affluent circumſtances: ; was it to 

. diſpenſe” with the natural obligation of the father to maintain hs 

yn children? 5 mul be ſuppoſed; the teftator had ſome idea of lis 
don property, The intereſt of each "moiety is but 95⁰⁰. a year; 

and there are four children, two ſons, and two daughters, entitled | 

* to very large fortunes. The whole of this moiety of the intereſt 
3 05 5 | ** be neceſſary; They muſt maintain, that this was an ab- 
-  — _ ſolute gift of maintenauce without: regard to the circumſtances 
Thie father of the other claſs-of children, the defendants, is li- 
ing; and non cqnſtat, what will be their ſituation. The fair con- 
ſtruction is, that, if theſe children are left deſtitute of a ſufficient 
4 2 for thety* 1 ellis: fund 1 to be _— The word 


3 ; Bro. 0. © fo. bee Mendy Y. : Bar nee, 4 Ins 6. C. 223. ; Hole Prat | 


we n RR ùoVul gk Mg 
%%% ̃ gd OR aſe) 


= — > * 1 
= 6 * l "0 
Re” |) od * 4% Ju * ps * , f * 
Y 4 $i i 1 v N 
88 * . 28 75 7 
Y 2 Te "be * EF * 4 5 . a, I 
9 3 a . o A's . * 
* 1 , o ** N 4 , X * „ 5 3 * 1 
* * n a A 2 5 
1 Won F ws, * 4 9 J . 6 
Y * % l 
- k 8 0 » 
4 . 13 
4 * Ws 
* » " 4 
| * r 43 Es PS Es 
* 4 ! 


6 ney” 1 has 1 10 i799 . of the 1 nos. fav. 


60 the quantum of the property; and what ſhall not be neceſſary 1 1 


is to accumulate. The expreſſion | is towards not“ for” the 


4 and education. Upon the plaintiffs? Seat on what * Wh 
could be the motive for poſtponing this proviſion for maintenance 72 
to the death of the mother? Upon their conſtruction the charge is 
to increaſe in proportion to their ability to do without it; and the ie 4 


gre; ain N are entitled to the leſs will 89 to their couſins. 4 16 


Gi hop 


maintenance, Which is not qualified by ſuch words as theſe © ſo 
much as may be neceſſary.” Whatever they are entitled to 
vnder Wharton's will they muſt remain. entitled to notwithſtanding . 
their father's will, It 3 is exactly the fame as if the proviſion made 
by their father had been made by any other perſon ; ; for certainly | 
their father was not. bound to provide for them after his death; 
whether that is wiſe, or not; f and though the Court will give Were 

upon a legacy for A child (a) if nothing is ſaid about it in the will,” 
that cannot be done, if the father chooſes to ſay, he will not give 
the intereſt. The will is therefore to be conſtrued. as at Wharton's 
death, without adverting to any thing, that happened afterwards. 
If the father has directed a very expenſive mode of education, ay 
extra e on * account t muſt be "en 8555 bis rat 


"er of the Rel his 1550 r n 7 mill wa a nk: mo 0 


father ; who in this Court | is not ſuppoſed under an obligation (o 


| provide for his grand-children after the death of his daughter. 1 PE 


| cannot ay, 1 quite agree to, that doctrine: but I will not ſet up 


my own opinion upon it. The capital is by this will given ſo, 5 i 


that there is no veſted intereſt i in any particular ſhare at leaſt till the 


death of both the teſtatar's daughters. In directing the F - . 


tion of the intereſt of the ſhare upon the deceaſe of the deni, 
to hom he bad before given it for life, be days, not that the 
| intereſt till the capital is paid, but that ſo much, as may be 8 
ary. towards. the maintenance and education of ſuch child or 
children as ſhe may leave, ſhall be applied. - It is ſaid, that f an 
be a competent reaſonable-part, not the whole; for he rn | 
ted a caſe, in which they might not want the Whole. It cannot be 
| intended, ag ings ſtood at the time of his Mouths but at the death 


| 4 bee! cee v. Del. ad v. , ante, vol. . 10. 28 LY | Tired v. Derek. 
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3 1866, | pe his 8 with a vie to the cireutniltdners, | in which the 
Tz b. children ſhould then ſtand. It is impoſlible, it could be at hi, | 
3 Genre. own death; for the maintenance was not to ariſe then. It! is then 
WH ' faid, I muſt allow the whole: L cannot ſay, it is not neceſſary for | 
their maintenance and education; and their father having left them 
a Targe fortune, I have nothing to go by; > and muſt allow the 
„ The difficulty ſtated on the part of the defendants i is not 
anſwered: it would injure them; and leſs accumulation would | 
come to them, than if their couſins ſhould not be entitled to ſo large 
A fortune as had been given to them. I. am of opinion, that all, ht 
is given to theſe children is after the death of their mothers, le 
5 whatever it may be, with all the accumulation of i Intereſt; 
- reſerving only fo much as they have a right to demand for maiu- 
. tenance and education according to their ſituations: as much only 
ES 5 as may He neceſſary, after all the appropriations for their benefit | 
ps 1285 are exhauſted, let it come from what quarter it may. They have 
| 8 no veſted intereſt at all in the intereſt: nothing but What is wantel 

for their maintenance and education. I have no duthiculty in ſay. 

6 "3 ing, there is a veſted intereſt | in the capital. The limitation over ? 
no is in the event of both his daughters dying without iſſue not with⸗ 

out iſſue living at the time of the death (. 128 115 oy 5 

ters is s dead; ae bas left 2 08 e A | 5 0 Ba . 


; : A Shae mic mi ik ho a had 8 fir a CHOY I am afraid, 1 by the law 
3 leave this | 
children of this Country leave his children upon the pariſh. I am fur- | 
| vious | priſed, that ſhould be the law of any Country: but I am afraid, | 


-- maintenance; 


dau be pa- jt is the law of this: and I have taken occaſion before to 
8 riſh have no 


YH ſay ſo. Not even the ranks in x ack a gk come oil be 
3 Exccutor. | executor, | PE 
5 . thn; via the garant are — to th _ 07 the inte 
I BE. of the ſhare of their late mother as may be neceſſary for theit | 
1 maintenance and education; and refer it to the Maſter to inquire | 
= -- - what fortune they are entitled to; with liberty to apply for wit | 
$4 „ : may be neceſſary for maintenance and education; and declare, that 
= 255 2 what ſhall not be neceſſary ought to be added-to the principal; 1 
= which wich the ſhare of the other ſiſter Sarab Coldfrap will upon 
En” 3 death be divißble among al the ten. WT. 


8 See the 4 colletted 3 in Mr. Con s note to line v. e 35. vy. ab. 
Aud Mr, Sander's notes to Lord George Beauclerk v. Dormer, 2 At. 308. Fears“ l Lite. 
D ed. 4&5 by Mr. Poxwell 116 to 299. Jacobi v. Amyatt, 4 Bro. Nee. * 
. v. Gell, ad e v. . ante, vol. 1. 396, tice 5 99. : 
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1,0001. provided by the former, and the like ſum provided by 
the latter, were directed to be laid out in ſtock, upon truſt for 


Walter Long for life; and after his deceaſe for Philippa Blackall 


for life in bar of dower; and after the deceaſe of the ſurvivor to 


transfer the ſame to and among ſuch child or children of the mar- 


riage, and 1n ſuch ſhares and Proportions, if more than one, as 


| Walter Long ſhould by deed or will direct or appoint; and, in gat" | 


default ve Id wow and among all the 1 equally. 


"The indevtures 5 a covenant 57 Walter Long within 
fourteen years to purchaſe and ſettle and convey to the truſtees a 


freehold eſtate of at leaſt the value of the ſtock to the uſe of him- 7 
| ſelf for life; remainder to truſtees to preſerve contingent remain - 


ders; remainder to the uſe of Phul:ppa Blackall for life for her 


; jointure and in bar of dower; remainder to the firſt and other a 


ſons in tail male; remainder to the daughters as tenants in com- 
mon; remainder to the right heirs of Walter Long. It was far- 
| ther declared, that in the ſaid ſettlement ſhould be contained a pro- 
viſo or agreement, that, in caſe Walter Long ſhould bappen td have 
iſſue by the ſaid Philippa any younger child or children, beſides an 
| eldeſt and only ſon, be they ſons or daughters, it ſhould be law- 


ful to and for the ſaid Walter Long in his lifetime to charge the 
premiſes to be conveyed, as aforeſaid, with the payment of ſuch 


| ſum or ſums of money for the benefit of ſuch younger child or 


children, whether ſons or daughters, payable 1 in ſach proportions | 
and at ſuch time or times, as Walter Long ſhould by any deeds 


or writings, to be by bim duly executed in the preſence of three 


or more credible witneſſes, or by his laſt will and teſtament, y 
| ref, limit, or appoint; and after the purchaſe the ſtock, i in which _ 
| the 3,000 %, was veſted, and the refidue of her fortune, and the 


like ſum of his agreed to be added thereta 


marriage of Walter Long and Philippa Blackall, the, ſum of ; 


were to be paid to im 


ſettle an 


eſtate in ſtric/ 


ſettlement; 


power tothe 


father, te- 


nant for life, 


ſhould be 


any younger .—- 


child or 


children, ti 
charge fob 
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"Chats 10 _— 
ſubject to a 


in caſe there 155 1 


ſom or ſums | 


younger ; 


Child or 
children, OL 
payable in 
. ſuch propor- 
tions, and 1 
at ſuch times, 


as he ſhould 
appoint. 


'The power 


was held wel! 
executed by ß 


a will direct. 


ing a ſale and 
appointing 


the money, 


of tenant in 


ee 
bound by the "5 


election of 
his patent, 


EE 


An appoint- 


ment by a 
father not 


illoſory, 
| where he - 


gives dier 


proviſions tio 


the object 


excluded. 


N 


for his uſe; 3 and as to the reſidue of her fortune over and above the 


laid 1,000. it was to be paid to the truſtees with the like ſum of 
| his to be laid out in ork. __ the ſame uſes and truſts as the | 
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'Whetherthe WM 
infant iſſue 1 


% e _ caſes in hene, 


1 a, The, marriage > taken place, by OR of leaſe and 
1 20 dated the 2d and 3d of Jaly 1729, reciting the Fettlement 


Lowe | | 
. the ſaid ſum of 2,000 C., which had not been laid out in ſtock, and 

WE Loxc. b 
3 50⁰ L 5 added by Walter Long, were laid out in the purchaſe of an 


—_ > eſtate, called Coombe' Farm, as directed by the articles With regard 
=. 20.8 propoſed purchaſe, with a ſimilar. proviſo, that it ſhould he 
EF for Walter Long to charge the laid premiſes with payment 
V ſuch fum or ſums of . for younger Fn © as $ he ou 
„ . % 8 5 8 1 


| 


ten zi 1 3 ſeiſed * hs rs . and Other | 
=. ; as, in fee, by his will, dated the I 3th of Fuly 1767 Ts deviſed to 
E,: | © his fon John Long his eſtate adjoining to Prewſbaw Farm, to hin 
_ 3 FS and his heirs for ever. He alfo gave his ſon Fohn the houſehold 1 
- Koods of all- ſorts and all the liquors, which ſhould be i in or about 
His houſe at Prewſhaw Farm at the time of his death. He de. 
clared his will, that Coombe Farm ſhould. be ſold after bis wifeß 
death, agreeable to his marriage articles, and the money arilig 
from the ſame be diſpoſed of in manner following: iſt, to be pal 
to his daughter Mrs. Routledge 5ool., as ſettled by her marriage | 
articles ; ; and he gave to his daughters Mrs. Grove and Mrs. Rout. | 
edge and his daughter Ann. Long one guinea each; alſo he pave 

and bequeathed to his ſon John Long 100/., when Coombe Fam 
ſhould be ſold; and he directed, that the remainder of ſuch mo- 
nies, which that eſtate ſhould - ſell for, ſhould be equally divided } 
between his two ſons Samuel and William and his daughter Elcanir; | 
and he appointed Walter Long, his eldeſt. ſon by, a der r 


. 


and heir at law, his EXEQUUGE. 5 


8 "The reftator. died ome. time | after the execution 5 ls will 
"8 Long, the eldeſt ſon of the. marriage with Philippa Blackal, 
took poſſeſſion of the eſtate. at Prewſhaw Farm and the article 
deviſed and bequeathed: to him by the will of his father ; ; and died 
in 1797 inteſtate; leaving Walter Long his eldeſt ſon and heir at 
law. Philippa Long died in 1798. Upon her death the bill wa 
. by William and Samuel Long, Elizabeth Routledge, and Eleanor 
Long, the ſurviving younger childreo, againſt Walter Long the 


younger, an infant; praying a ſale of the e Farm, He., ace 
Hue t0 the will Ls their iuber.. $5 5 ON 
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100 pee were l it, whether the teſtatcr hind! Ls - 1800. 
power ts diret a ſale; and, if he had, whether the appoint- 
ment was good. "Secondly : whether Fobn Long by taking poſe _ v. 
ſeſſion of the eſtate at Prezo/haw Farm and the effects given to 
him by the will of his father had not elected to take under — 
will; and whether the defendant was not bound "y SORT election. ; 


Mr. Mansfield 7 11, Romi Ge, the plaint 92 were Wachen i "Lp 

| the Lord Chancellor ; who obſerved, that the ſecond point might 
admit a good deal of * * but TG, what could be ſaid 
upon the wk En 


Mr. Richards — Mr. Bell IN the Afenddant —Tiii caſe 16 new 
in it's circumſtances. The power is not purſued either in form 
or ſubſtance. The intention in theſe caſes is,.that the ſon ſhall 
have an election to redeem the eſtate by paying the money. The 
| eldeſt ſon muſt be intended to have ſomething. The Rees 

1 * mans Ny: PORTS in | this caſe G0. 


* ** * 
> 14 


Wah 3 to. Ae . . 4 . upon this 1 = 
prince: it is an offer by way of bargain on the part of the 1 *  _ 


| teſtator; upon Which the Court ſays, if they do not accept the 
offer, they ſhall not have the eſtate under the will. Then it is like 
| any other bargain with tenant in tail: but the iſſue in tail is not 
bound to accept that offer. This gene is e e laid down. 
in = v. 5 * fa SIE 1 
"I Manefield ; in ts; 18 Kid. Pe: 00 Be "A an in- 4 0 
| tention, that the eldeſt ſon ſltould have ſomething: but it Is clear, EL 
under the articles all might. have been given to the younger child- BEL ga. 
| ren, excluſive of the eldeſt. The plan of the ſettlement is to 

limit the eſtate to the eldeft ſon i in tail, with a power to the father 
to provide for younger children: but if he chooſes to do with the 
| money what he had power to do with the land, the ae 


h to. him. Nt was FAT. natural to truſt him wich fuck. A 


* 7 L's * hy 75 bo | 1 8 : <3 : $ 


W In Ward v. Bars. ante, Goel 4. 62 3. 1 98 was Fan at? the child were not | 

| bound by the election of their parent, Upon the general docttine of election, ſee the au- 

| thorities referred to in the note (@) to that caſe, p. 627, and Wollen v. Tar anner, ante, 18. 
Wille v. Lord Jobn Townſbend, ante, vol. 2. 69;. Yate v. Mojeley, Blount v. Befllaid, Poſt. 5 
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: 1800. Lonb Cue it hid ſtood: 8 upon the TIE 
+ - @ the real eſtate, it would be quite impoſlible fo ſay here, tha * 
1 appointment, ſo far as regards the eldeſt ſon was illuſory. N 


Tod. 
es ” D queſtion. of that nature can ariſe, where the father Appoints, and 
=. 5 gives other proviſions to the object excluded (a). This bon. J 
| . ment is in ſubſtance TIN what he had a 8 to do. - 25; 


+. 


| Decree according to the prayer of the bill. 


8 Spencer v. Wen ante, , 36s ; nue. v. pr ante, vol, + TT. "Bri Ines! | 
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| . 225 i, 3 1 8 1999 7 "ROOM 1 pte to 8 with te 
'* Farther ſe- petitioners, his bankers, à bill of exchange! for the ſum of 


drawer 8s a 
1 „ 2421. 7. at two months after date, drawn by him, and accepted 
| countin 


A another bill by Thomas Dobſon. The petitioners. being unwilling to advance 
3 1 that ſum upon the ſingle ſecurity of that bill, Almond propoſed, 2 | 
b 9 an additional ſecurity, to indorſe to them another. bill for 450. 
1 wo be-. 6s. 10d:; at two months after date, drawn by him, and accepted 
= COMIN x. 


1 bankrupts, | by Milliam Purdy; and upon his indorſing that bill they diſcount- 


2 
* 
N * 


q x the 7 of N 
1 e the ed e the other. Neither of the bills was paid. In November lat 
e tſtate of the 


acceptor, n ot Almond became a bankrupt; and upon the zd of Oftober Purdy | 
1 the dividend | was declared a bankrupt. The petitioners. applied to prove the | 
BM hee 11 bill accepted by Purdy for the whole amount: but the Com- 
© deb. miſſioners admitted their proof only for the ſum of 292. 7 
1 being the ſum then actually due to them from Almond on account 
__ of the ſaid bills. | After deducting the dividends received on that 
3 5 . per 1751. 8. 76" remained 8 to ty eee oy" the 


WS 5 The prayer - of. the petition x was, that Yi petitioners may be ad 
C mitted to prove under the commiſſion againſt Purdy the farther * 
8 ſum of 16610. 195. 104, making with the. former proof 4591, 
3 6 8 1od.; and that they may receive a dividend upon / the ſum of 
416866“. 19s, 0d. the petitioners undertaking, in caſe the divideods 
3 1 nn be received by them under both commiſſions ſhall exceed 20% 


ny the ai 7 the Jaid. debt of 6.790% Fed to refund the over- 
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15 att in . of the petition es Ee parte King 6% . 4808. 7 
- 25 parte. Crofley (5); and obſerved, that the dividend 1585 could by 4 2 
eee as ual . not che basel, e 
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te Attorney 3 2 * ew 8 it to an * 

| 1 to prove the penalty of a bond; and ſaid, nothing could be 
proved but the conſideration ; and if the Lord Chancellor ſhould - 

| ireQ an action to be brought againſt” the bankrupt, and that he 


| ſhould not ſet up his bankruptcy, ys could 1 not W recover 
more than the ſum Ty advanced. 


Sr 


Loxp . is not competent to the n from 


whom the bill was received, to make any objection to it: but the 5 = 


perſon, who accepts the bill without conſideration, becomes 4 

| bankrupt. | The. proof then comes upon his eſtate. Then the am 

3 to be made upon that muſt truly ſtate the debt; 3 and that! i only © | 

| the ſun, for which the bill was given as a ſecurity, | "Tt would ee 2 

| impoſſible to recover more in an action than the ſum really „ 
vanced; and it is impoſſible to allow more to be proved upon the „„ 

eſtate . than could. be recovered ow. an action directed, and the „ 

| N not to be ſet * „ . 

©: | beuten diſmiſſed. 3 
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tank though his elder brother. The object of che petition | e e 


heir of the 


N he had not 
15 to 'the any. gebe 9 and the aſſets. 3 | become 
J tg i 3 

and may. 


oo Llogd in ar of the petition ieh the . wat the < bank therefore fol- 


low the real 
ruptey 1s not confidered an alienation. In caſe of real eftates the ere - aſſets or their 


. ſpecih TOR 
ditor of the anceſtor | may follow them and their ſpecific produce i 1 he ey | 


- aſſignees, 


being ſmall, 
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HE + petition 1 was as preſented by a weile r 5 PP} unde 1 1 1 N 
_ of: the bankrupt, from whom real eſtates deſcended to the on wipe | 


was to follow the real aſſets. or their produce in the hands of the fupteh of che 
aſlignees ; and for that purpoſe that an inquiry might be direQed debror,avif i 


the hands of the aſſignees, if ſold under the bankruptcy. The bank- band of the I 
ruptey does not make any alteration ;' and the creditor has the ſame The fubjet 
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. E parte FERNE. | 


I 30. 


Was held no 
obhjection to 
the return to 
an Inquiſi- 


C tion finding 


a perſon lu- 
| natie, that it 
does not ſtate, 


2B that the lau- 


natic has or 
Aas not lucid 
intervals. 


A traverſe 
o the return 


to an Inqui- 
tion ms 


a perſon lu- 

- matic is a 
Tight by law; 
though the 


N ; Lord Chan- 


Te llor is not 
dJaiſſatisſſed 
With the re- 
turn upon 
the evidence. 


Phe order 


Was therefore. 
 Tuſpended ſor 
the purpoſe _ 


f 5 of taking | the 


averſe. 


e 3 


1 ing, whether the lunatic had or had not lucid intervals. It vas 
Rated by affidavit, that the Commiſſioners did not ſtate that to the } 
Jury; that the foreman took no notice of it; and it was 0 

3 by * an in 2 enn * ſettling the lu: 


To the Piaget of the en 


cab in ha 


bin is the EPO courſe;it has been ae of 0 ow Las 1 


a, where ws W is OW” e 
The. trac Ceneral 1 for the 2 bun 7 adinited the e C 
| ated. is N 


"Land Crnancziion afſeatod; and made the. order necordingy | 
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een, aA. 


8 in the nature 71 a mY De * inquired | 
had iſſued; to inquire of the lunacy of Ann Goodwin, other- 
wiſe Ferne. Upon the 2d of October 1799 ſhe left the family of | 


the Mragge, her relations, with whom ſhe had lived ; and mar. 


ried William Ferne. The jury, before whom the Inquiſition was 7 
taken, conſiſted of ſeventeen; of whom twelve Joined i ia the ver. | 
dict, that ſhe was at the taking of the Inquiſition A lunatic and of 
unſound mind; and hath, been in the ſame ſtate of lunacy for the 
"ſpace of ſix. years and upwards. The other five refuſed to join in 
the e verdict, 1 was a 3 deal of ard evidence, 


. »— as 


The firſt 3 was « prafectel Gy _ family = the reh | 
praying, that the Report may be confirmed, -approving of Tbonat 
Wragg, ſon of Ann Wragg, aunt and one of the next of kin and } 
coheirs at law of the lunatic, as committee, : | 


WR n 8 
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1 counter-petition 1 was preſented by William e Shy his wiſe 1 
praying, that a new Commiſſion may iſſue to inquire of the lunar), 
and whether ſhe was a lunatic at the time of the marriage; or that | 
the petitioners may be allowed to traverſe the 1 1 


An objection was taken to the cat. as lee in not « fink 


e Jon. 
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1 Fe: Acourſe aroſe about the inſertion of the fact; he. - 
ther the Tunatic had Jucjd intervals; and the deponent heard one 
of the Commiſſioners lay, it was better not to inſert it at all; and 


believes, it Was therefore omitted in the preſence of the greater * 1 5 
a hats my cpa anda the c— * of all of them. a 3 


950 Ml Ma 2 Mr. Hart's in 9 of the 1 * 
| the returas contended, that it was irregular in not finding, whether | 
me lunatie had or had not lucid intervals. * obſerved, that | - 272 
weren would be 1 8 n in e this... Po „ 
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Tk Sale "ny . Mr 7. 'F hls, in « ſapport 2 the. 
 return—This-return is ſufficient. | The queſtion is, whether this. 
perſon? was or was not a lunatic. . ; The. other queſtion is only i W.. 
duoement. Lunacy is a partial inſanity; and implies lucid in⸗ N 85 1 0 _ 
tervals. It is incumbent upon thoſe, who are to ſupport this ah, 1 | 
to ſhew, that it took place during a lucid interval. The great ob- 
ject of the Commiſſion is to aſcertain, whether the party is or is 


not capable of governing his _ wy 1 88 h 335 7. * 
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cellor, ſaid, the uſual courſe is to find, thatthe i ng cith Fe does * ON | 
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tans * hs ord] is to „fd exprefily  - 

| ther the perſon does or does not enjoy lucid intervals, this lu. 
quiſition is not returned in the uſual form; fort cannot take it 
to be found either way. I conſider it as not having in expreſs 
terms but by implication” negatived lucid intervals. I will om ©. - 

| an 1 0 17 by whether e bas been an x uniform uy” 1 | i W 4 
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in Ex ' parte Barnſley no objeQion was taken on this grouhd. py 6 10 
| The point of the traverſe is, that he was of-unſound mind. This gy 4 K „ | 4 
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Þ n Leit de in Ws Ge l. 46 alone the wives, i] 
5 d It is of right. It is watrer of right at .) When they 
x 8 0 

Mises. take their travetſe upon it, Tan de nothing bur! carry 'the'recorg. 
„ Court of King's Bench? Lord HaPdwicke ſays in OY 
prog caſe, be Will Us" nothing upon =: but if che Parties have a xi 
+, by law and under the Statute to traverſe, which I think they 
EEE: ately: have, they may take that method I cannot ſay, üben 
EZ 1 am diſſatisfied with the finding: but the traverſe h 
˙⸗?L“• All T'can do, and think diſcreet to do, is to ſuſpend le 
border; for, ſuppoſing; dpon dhe eee, is Cm d cj} 
3 mentis, 1 cannot 88 85 Me e 9s 642 „ 
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Bill for ſpe- _ Be the marriage ſerdtement of Jobi Rowlls and nas beak 5140 


<ific perform - 2. 


ance of an his then wife, dated the Sch of Oftober 1 1757, It-was apreed, | 


AI : Aide the that 5,000/., covenanted to be paid "by "Fobn Rowlls, ſhould be 
Eves. Vveſted in truſtees ; upon trůſt, a ag to 5000, for him, his \executors, 
E From 8 re; and 4d to 1, 500“. in truſt for the benefit of all and every th 
bee been child and children of Wendel, on. the, body of. the il 
Z different 


from that ſet up by 1 the'bill and probed by one, ite. 


| riage; ſettlement, to be paid, . or FEE 10 oh 5 at Ns one, LE 
Bl mee 11 Ida e de If whe rite dotbaſe of: their parents: With ſurvivorſnip I 
| them, if any ſhould == before the ſhare or ſhares ſhould become payable, sſſignable or * 1 
E  . 3nd a limitation over, if there ſhould be no child or children living at the death of the _—_— g 
= parents, or being ſuch, all ſhould. die, before. the fund ſhould become "et os rhe a * 
Able or transferable,” — a — — 9 * ah y intereſt in the | e 


BY 


IE Elael, 
n * ˖ f Vs 6 ; 


TY ol 
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8 Cilla Fre "Is" wi . h . or to be . Fo in- . ; 


fe tine ax alter his deach, and, it- more. than one, equally. t be * — 


Side batween.and- among them ſhare and ſhare alike, aud tg * 
paid of ttansferred to him, her, or them, at ſuch, time gr e, 1 
| 2x hereinafter mentioned: that is to ay; 8s to the ſhare and. ſhar „ 


of ſuch ebilg or children, being s ſon or long, 3s ant hen he ad. = „ 
they ould ſeverally Attain his and their age or ages of. Imentyy IR 3 ; 0 | 


hy t and: 18 are aud ſharp: 1 ney child Ang e 


We” te 486 he en one years 'or c be mired, which ES, 
| ſhould. firſt happen but nsverthbeleſs, if: any ſuch 


N 


JJ of twenty-one, or', apy Huch daughter 3 
| daughters ſhould attain that age or be married i in the lifetime of the 1 ; 
aid Jahn "Rewll-and Elizobeth, his wife, or the ſurvivgr o of them, EB 
| then the ſhare and ſhares of ſuch ſon and ſons 0 attaining, ſugk 1 


age, and of ſuch daughter and daughters ſo attaining ſuch age or 5 
man ying in che likstime of Job -Row!lr and Elizabeth, his wife. 
| or the furvivor of them; were not tocbe paid, aſſig ned, or 5 . 


ferred, 40 him, her, or them, -tll; the: deceale: of the ſurvivar.of - 
| the ſaid Jobn Rondl]roand: Elinabeth, his wife; and then . 
id, transferred, or aſſigned, to him, ber, or them, xeſpeQively.; 5 
and Sir ewifirovitded;: "hat if any ſuch child or children ſhould die. 
| before his, her or their,” ſhare or ſhares in the ſaid) pripcipal, Jum | | | 
| of 4,5001, or the ſecurities, wherein the ſame or any part thereof 


migbt be inveſted, mould become payable, alſignable, or Vanf- | 
ferable, to him, Her, or them, then the Maxe or ares of Mm, 


| her, or them, fo dying of and in de principal ſum and the-ſe- 5 1 


| ouritits for the kame ſhould, go aud acerue to the,ſyroivors and 


ſuryivor,. or others, or. "ther, of ſuch children, and go and 8 


paid, aſſigned, and. transferred, to him, her, © or them, if more : 


than one, (equally: Mare and ſhare alike, at iſuch time or times, and RL 
in the fame: manner, and under ſuch Sede cet de ing 


er bther Child and-ehildren/then/ in being, as was therein before . 


| priſſedouching bis, ber; aud iheir, origtusl Ware and ſhares; ah 


in tale ofthe death of Any other or Obers of ſuch children, before © oF 
| ſuch acerving\'or furvivibg. ſhare or ſhares ſhould, become; pay able, „„ 


aſſignable, or transferable, then every ſuch +4urviving ; hare; or 


"ſhares een be gain ſubject and liable to ſuch; fariher tight 4 11 5 f 


c c bon dition of aceruer or ſucvivorſbipato the,then 
. furvivorer: others or nn We 
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1 - | aw concerning wlerr original! ſhares ; with 4 ser to PE. i 
1 * truſtees in caſe of the death of the ſurvivor" of Rotoll. and bi 
Wife, leaving any child under age to apply che intereſt of the ſaid 


. TIE 4,500. to the maintenance of ſuch infant child. It was farther 


| . Wo Provided, that, if there ſhould be no child or children of Rowll 
NOUN and his wife living at the time of the death of the ſurvivor, or, 
NET. being. ſuch, all of them ſhould die, before the 'whole of the faid 
a 85 4, $ool. or the ſecurities for the ſame ſhould become ſo, As afore. | 
__ aid, payable, aſſignable or transferable, to him, her, or them, 
= - ſome of them, as aforeſaid, then the truſtees ſhould be pol. 
=: 7 ſeſſed of and intereſted in all or fo much of the faid principal ſum 
. and the dividends' and intereſt thereof as ſhould not fo, as afors. © 
d bene payable, sede or trieferble, 0 any da 
chill or children, in 85 9 1 ns nag 5 adi. 
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By the "Habs Male a term for years TY certain a ming 
With all the profits thereto belonging was veſted i in the ſame truf. 
= dess, upon truſt to ſell;- and inveſt. the produce in ſecurities, in 
. truſt to pay the intereſt and dividends to John Rowlls for lie, 
ak” then to Elixabeib I. oh for life, and after the death of the: ſur- 
RA vivor upon ſimilar truſts for the children, with the ultimate li int. 
Fives ee ation for the ſurvivor of 1 25 olls and his wiſe 15-41: 
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ä bog Jobe Rowll died in © 1779; eng bis ba 1 . " 
3 "three (ons: : Jobn Legb Rowlls, William Peter Legb Ronlls, Charle 
F ""Faward Legh Rowlls; and one daughter,” Blizabeth.' Jobn Lig) 
„ Neo telli. and 'Flizabeth attained the age of twenty-one in the life of 
* . g | "their father; and the latter with the conſent of her father married 
FS 3 wet Pe Ver firſt huſband Thimas Brown Calley. William Peter LeghRowl: | 
= Crow e attained the age of twenty one in 1780; and died in June 17804. 
13 . 5 "Udaving Elizabeth his widow'and executrix ; who afterwards married 
Foo Jauer Schenk,” Charles Edward Leigh Ralls died in 1795 uo. 
3 | tharried, * rb Row 1 10 dd. The ſons had been diſſipated 
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The bill Was «Bled by Eliaabeth 200 the widow of f Fin Rowlk, 48 
= on behalf ant daughter of Jobn Legh,Rowlls; praying, 1 8 
that an agreement entered into by the defendant Elizabetib Haver- 


fell and by Jabs Lego Rowlls and Charles Edward Legb Rowlls 


4.5000. and. of the. produce of the lead-mines and office of Bar- 


maſter (thereto Mensing) weſted in ſuch of the children as ſhould 

die in the life ofthe plaintiff Elzabeth Legb, and would not accrue 
| ;to the ſurviving. children, notwithſtanding a child dying in her life 5 
| ould have attained twenty-one, and ſhould . been "wid; bh 
| and. the * * tia in. e „ 


ie Dow cual by bis 8 ſtated the agreement to 1 8 
alleged by the bill, that the ſhares of the then ſurvivors in the ſet- 
| tled:praperty thould be conſidered as veſted-intereſts in them not- 
| withſtanding any of their. deaths in the life of their mother, ia 
order that the ſame might paſs to their perſonal repreſentatives; . 


And alſo, that Elzabeth Legb ſhould out of ſuch ſettled property 
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Rowlts, was ꝓroduced as e the agreement: 


„What my brother meant was, in caſe he outlived my wehe. 
Hou Von know, my dear Charles, we agreed among ourſelves, that 
4 the Derbyſhire zfairs mould go the manner we wiſhed to obtain 
en n e ent for:; that, if either of us died before our 1 
| * father er "mather, leaving children, they ſhould inherit our 
© ſhares, This agreement was malle among ourſelves; -and - 
12 3 It was never drawn up in form by writing, yet to me it 
* 18 a6 — 4 have five children ; and ſhould think it hard : 
Ve v. . 52 e 66 — HS 


3 a the bessert, 
death of her. firſt huſband, * a 1 e ewe 5 


e bill ated, that upon the death of Ni. 
tam Peter Legh Rowlls it was apprebended to be very doubtful, 
| whether according to the ſettlement-the ſhares in the ſaid ſum of 


he „. of a W written * Elizabeth OY OR 
| Feld during her widowhood to her brother Charles e e . 


EY ELD. 


| pay hen geben an annuity during the life of her mother; | ; 
| and that they would continue it afterwards until her-own death; 
and to the . his * and e e 1 51 5 
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1 1 + indeed, 175 iy had loſt has 33 before dei grande 
« 7 they were not entitled to that * of ** , 1 
« am fare, yOu will think the ſame.” . 
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x ed Ys 3 were adds as ie of ihe's adrecment; * 
oY From Charles Edward Legb Rowlls to his mother; from which bi 
5 appeared to conſider the agreement to be, that the 2900 of 
rs Rang Fug * e ain the W __ "hy NON 


Fog 


"ith 


- The defendants « Hoverfeld _ big vile 9 . — * 
5 he agreement; ſtating, that it never went beyond treaty, and hal 

been abandoned; and that the 1 gol. per annum pad to Mn. 
N Was e 10 0 has 8 out 1 8 e oe * Orin. 
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„ nos ane Genebady thridelichon G en 5 1 
I) be plainti The agreement is evidenced by his letter beyond al 
. 1 of doubt; and it has been acted upon by the payment 
of the annuity to Mrs. Schenk; The conſtruction of the ſenlemen 
ãs certainly ſubject to conſiderable doubt; though it ſeems to be, 
that the ſhares veſted. - But the doubt is the firongeft ground for 
A _ the agtcerhens was binding; © 1, 
3 ors lee; was of e 
5 he ed ho ſettlemiant« ought to bs the . ain | 
Faire v. Rolfe (a), Obolmondelæy v. Meyrick (6). and illi v. 
. (eh, in which your Lordihip proceeded upon the two for- 
mer caſes; holding the portion veſted, as due and payable; | 
though not to be actually paid till after the death; of the father. 
There can be no difference between the words e due” and 
e payable and the words in this ſettlement et payable aſſignable or 
6 transferable.” The meaning is preciſely, the fame. The reaſon 
in all theſe caſes is, that the money is conſidered immediately pay 
_ able, though not to. be actually paid, till the time arrives, when it i 
10 be diſtributed. The direction, that in caſe there ſhould be no 
children living at the death of the ſurvivor of Row!lls . bis wiſe 
_the truſt ſhould be for ſuch ſurvivor as to the produce of the mines, 
- avbich have produced a large ſund from the accumulation, and for 
K owlis a8 to the : GET fund, LRN makes the While. liable. to be 
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a by A ey: but that Wa will not prevent kite, | 
© from — * 3 to a variety of caſes. . I 


„ SS. 3:45 . 1 Len "| 

„ 

10 01 fir the de Yendant—Io this ſettlement 3 are to * y 5 1 

be . that have not occurred: in any; other cafe. In Cb. 5 3 
mondeley_v+. " Meyrick and the other caſes the ont « * payable” was 5 «Jin ö 


held to relate to the age of twenty-one. or marriage, not to © 0 
actual payment: but in this inſtance that is an impoſſible con- * « 495 f 
ſtruction without ftriking out words, which. clearly mult prevent | oy ; . "= 


be veſting during the lives of the father! in one inſtance andof the - 1 « Frag | 
ſurvivor of the father and mother in the other: vis. the words 1 re q 
= aſſignable. or transferable” in- the gift. over. The, fund never ” . = we = 7 
could be aſſignable or transferable to the children till the death of 1 "OY 


the perſons, entitled to the intereſt for their lives. Howeper abſurd - a kg once ; 
ſuch a ſettlement may be, Proceeding perhaps from the inattentioann i 
of the perſon, who drew it, it would be impolible t to conſtrue it e 


ELLE WE e 
atbe wife without ee out thoſe words. e Tow 1 0 
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1 we are now upon "the agreement; Oh bil ne , 5 2 54 
upon that, not upon the, conftruQion of the ſettlement ; the de- 1 453 on | 

| Ffendants deny, that, any concluſive. agreement was made to 2 8 5 Wal . 
elfekk. I was propaſed; a and reſted in honor merely. Upon this 5 4s Ma re 


4 - + 


attempt the common en ariſes: how dangerous it is to LPR 
decide. upon agreements proved by parol. As to the moſt valuable : 26 ba 9 66 
part of the property, the mines, no agreement would do, that was 
not in writing; and 1 in the letter the ſpeaks only of the Derbyſhire | | 


affairs.” The letters are of a very A Import from the e evi- - 
dence, of 5 - Chad.” 
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3 a ue agreement am I to execute? They 

ate % No different: che — 9 7015 5 of od Sir _ 
ue in Which it is ed to be, that the children weng 
ſtand in che place of their parents; and if it was, as the bil con- 
tends, to give veſted intereſts, it would defeat that. 1 cannot 
upon this bill, fiatiog that agreement, | decrees, a ſpecific perforim- „ 
ance of an agreement, that the children ſhould ſtand i in the place e 
of their parents; f "nd that ; a child Ls ing without iſſue ſhould have. 
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and 4nccn- 
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= years ago; 
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der, face. 


: 5 ſuch manner as the ſame was in and by the ſaid indenture before 


1 them or any of them to anticipate, prevent, or deſtroy, the truſt 
cela or benefit of him or them appointed to ſucceed; and it was 
; declared, that the truſtees, their executors, ee ſhould or. wight 
aſter any contract or agreement made touching alienation of the 
 " Premiſes or any part thereof, but before any alienation ſhould be 
Se ONT + or my mae or TP Ow which might 


to the uſes, truſts and conditions, after mentioned; and, after the 
5 determination of that term, to the uſe of Sir Henry Mainwaring 
far 99 years, ik he ſhould fo long live; and, after the determin- 


other ſons; and for default of ſuch iſſue to the uſe of Charles 7 
. Mainwaring of W e >. the Oy of Coe i his hen 
* eus! for e ever. 


N 1 intent and purpoſe, that all and every the perſon and perſons 


or to whom. any eſtate or intereſt i in the ſaid premiſes Was thereby 
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"MAINWARING Om BAXTER: = 


e of tals ai RY dated the 216 REY "> of 
nn 1970, it Was witnelſed, that for ſettling and aur. 
ing the real eſtates therein mentioned upon the uſes and Walt after 
declared, ' and to the intent, that the ſame might continue in the 
poſſeſſion of ſome of the name and family of the Mainwaring, and 
in confideration'of 107., Charles Mainwaring conveyed unto Robert 
and Thomas Baxter, their heirs'and aſſigns, certain eſtates in the 
counties of Cheſter and Lancaſter, to hold to the uſe of them, their 
heirs and aſſigns, for ever, in truſt to the uſe of Charles Main war- 
- Ing and his aligns for his life; and after his death to the uſe, that 
Margaret Bayley and her afligns ſhould di uring her life Teceive the 
yearly ſum of 30ʃ.; and after the deceaſe of Charles Mainworieg, 
charged as aforeſaid; to the ule of truſtees for 1,000 years, ſubject 


ation of that eſtate, to truſtees during! his life to preſerve contin- 
gent remainders; remainder to his firſt and ther ſons in tail 
male; with. ſimilar remainders to Edward Mainwaring and his 
firſt and. other, ſons and to Roger. Mainwaring and his firſt and 
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Jo was ets; "whit 43 term yy 1,000 years'\ "was i limited to 
(other than the ſaid Charles Mainwaring, party thereto), on 
before ſettled or intended, might be content to accept the ſame in 


limited and appointed; 3 and that it ſhould not be in the power of 


8 


„ _ Rs. to. prevent the ſaid Ga or * truſt 86s. 4 
thereof from going,” remaining, coming, or being, according to. 
dhe limitations bd tale or mortgage of all, the ſaid pre- 75 "= 
mileb for and during the remainder of ſo much of ths ſaid term as » (run. — 
ſhould be then 40 come, or of à competent part thereof raiſe We 1 1 Yr 1 
ſum of 5000, or proportienably,” according” to the ſhares and 9 _ l 3 
proportions of the premiſes, that ſhould be contracted or agreed to Y 71 
be ſold, as aforeſaid, or otherwiſe enter in and upon the ſaid pre- 

| niſes "and Keep the ſame, until: the ſaid 5,0007. or ſuch propor- 
tion thereof,” as aforeſaid, with intereſt at 5 per cent., mould be 
fully atiefied and paid; and until the raifing of ſuch ſum ſhould = — 

- 4iſe out of the rents urid profits the yenrly ſum of 500 J., or „ 
portionably, according to the value of ſuch part as ſhould Wwe... 

| trated to be ſold, and pay the ſame unto ſuch perſon 8 perſons „ 
reſpecti ei as would from time to time be entitled to the premiſes, 5 
in caſe ſuch perſon or perſons contracting to aliene the premiſes Fu 

| were actually dead, or as would from time to time or for the time = 
| | bang be injured or intended fo to be by any alienation, act, mat⸗ 00 „ 
| ter or thing, in caſe the perſon or perſons ſo contracting or agree. 9 
/ ⁰m after raiſing; the faid 5,000 
= ſuch proportion thereof, a8 aforeſaid, ſhould place out the „ ; 1 


ſame at intereſt, and from time to time yearly pay ſuch intereſt 9 ' 


ſuch perſon or perſons ſo- injured or diſappointed by ſuch allenas 
| tion, act, matter, or thing, or intended ſo to be, other than be 
perſon or perſons ſo. contracting or agreeing to aliene; and that 
_ the ſald principal ſum of 15,0004." or ſuch proportion thereof 
and intereſt; as aforeſaid, ſhould be reſe rve and employed for . 
beneſit of ſuch perſon or perſons wely and ſueceſſively, to | .-.,— 
| whom the eftate/ uſe and truſt, of the faid premiſes*according'to e 
the true intent and meaning of the aforeſaid limitation i 18 appoint! d, „„ 
other than the perſon or perſons ſo contracking, &c., as aforeſaid; MM 
and after raiſing. the $,000/.. or ſuch. proportion thereof and i in⸗ | 5 e = | 
: tereſt, as e 3 colts of he rats the term TR 5 5 
ceaſe, 5 e e „ 
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1 be e The eldeſt fon of Edward AMeaienaring, having ſuffered 1 
0 . equitable recovery to the uſe of himſelf and his heirs, filed the 
5 oF bill; praying, that he may be declared entitled to the legal c, 


A 0 of the truſts of the dance and: a — | 


q 


1 _ : ka plaintiff had 1 ws he eagle: The defendant Fillen Mai, 


_ © | waring was his younger brother The laſt payment of the ar. 
1 ; auity to Margaret Bayley was made i in 1786; about which time 
e _ the went to og in Jreland; and no account of her had bern 
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1 5 2 "Ihe Mater of the Rolls, when the truſt 1 was Rated, laid, it vn 

1 5 _ mere device to prevent alienation ; Which Was attempted in The 

3 Dnie of. Marlborough's cafe. (a). upon very great. advice ; and the 

[ F 18 oo . of Lords had no difficulty 3 in affirming Lord Nala. 
5 decree. „ 
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2 28 15 5 "Mr. Eee for the plat ntif obſerved; that the expreſs object in 
5 I caſe is to prevent the deſtruction of the eſtates ; and referred 
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5 No attempt was made to ſupport this wut. e A 
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. Mater of the Roll ſhall adopt the words of orc | Northin: 
Sn - od chat caſe. . Declare the truſts of the term of 1,000 years, 23 
tending to a perpetuity, and being inconſiſtent, with the rights of 

6 we ane eee to. on e in tall are limited by the ſaid 
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. hee. W lireQted an alligument of the t term of 1,000 
3 years to the plaintiff, or as he ſhould direct, and a conveyance, 


=—_ ſubject to the term of 99 years to ſecure the annuity to r 


JJ — ER 
F (5) Fearne's Cont, Rem. 379 to 390. ed. 4. See alſo Bradley v. Peixoto, ante, vol. 3. 
=_ 321. and the caſe upon Mr. T Bellas will, ante, vol. 4.227. The extent, to which 
oO © _- the accumulation was carried by that will, produced-the AG of Parliament ggth and 40th 
r diſpolitions by way of accumulation to the life of the ſettler, ol 

© "twenty-one years after his deceaſe, or the minority of any party living at his deceaſe, or 

_ 7 2 entitled under the inſtrument to the te, lateroſt, © or annual — Arad io 


. — 
N „ a " | 8 8 
% . 4. 4 23 2 y * G \ 
7 I. | o 3 t = . L 
AT : i $ in a N N 
.* 4 . : I " 1 PIT _ . $ # 4 
* *% a * * * 5 4 7 
- % o . . 7 ; 
© « . ” L 4 5 „ 1 
5 fe = 4 
i f 


» 
* 2 
' — 
«cr 4 : + 
8" * 4 
ct 9 * * 2 * 
8 0 : * 
+. % * - - 
84 LE 7 | He 
AT 855 / 1 
- * 8 3 * 0 
1 * Pl 
| Hg 0 64 \ 
* + * 4 
_ % "Y ; 
4 * 2 * 1 + 
y . 1 
£ : 4 * f 
Y TY \ * = 
N 4 * * 1 "oe * of 4 
- N 7 | 
7 - 1 * 7 > . 
as. 4 by 
3 1 A 1 P 
if, v 5. 
* * . : 
„ L rv, 
. 7 ; o 4 4 > 4 > 
. 5 5 83 


T ; 25 Souls * n * 9 T7 
* y T3 he * A 8 
is Tas 9 1 14; = SE i. . eie - } 7 A 1 9 7 F 
* Tr ä rd lt to Wa * [ 
2 AS. os * N a 9 nn 
9 4 # 


| "D'S. 
3 , 4 ER 
W E uh 292 T3 PEI 

k Ss. N Tar nf BT 7 9 
5 WY 2 * 1 „ 

1 n » 7 ' oy l . . 

83 5 . « 
— S-, \ 
1 * . - 4 : : 
s » 


8 — 2 £5 * F * l 1 5 o ? G . * 5 1 N ; 
= . * s , ERR ox i nf Fs SEE bs * 4 AE FTE EN a 3 
1. . 5 r 1 1 N „„ 5 IONS T1 
15 LS Nw” is — 8 9 ; L WY # 1 « * * y n 2 e 1 \ : þ 
„ 8 23 Wb * | . i _— 
on 
* 5 "WY 


vers . 9 2 


e . by bis ill gave the Dilowlay AIRY r 
| you « ] give and 'hequeath unto my natural ſon Jobn Convlin ue 
| « Barton now an infant ſon of Mrs. Elizabeth Barton now living 
« with me, g,000!.. Stock in the 3 per cent. Conſols Bank An- 

« cities being part of my Stock now Randing in my name in 
4 the Company's books to be transferred to him by my executors 
| « hereafter named or the ſurvivor of them when he ſhall attain the 
| « age of twenty-one years the intereſt thereof in the mean- time 
| tobe Py and | apps towards his education and mien up.” 


" The Kt then direaea, that bis 6 l mould . wh this 
care and management of him until the age of nine years; at which 
time the executors ſhould place him at ſchool, the expences thereof 
| not to-exceed col. a year; "and he gave to Elizabeth Barton the 
ſum of 4ol- a year, to be paid her half-yearly by his executors, 
| until his faid natural ſon ſhould attain the age of nine years; 3. and 
from and after that time he. gave her an annuity of 400. a year; 
" be paid to her by half-yearly payments by his executors out of 

his. petſonal eftate for her life. He. then gave his fiſter Ann 


Copeland an annuity of 30. 2· year, to be paid her by half: yearly 8 


payments by his executors for her life out of his perſonal eſtate ; 
| and at her deceaſe he gave the ſaid monies ſo ſecured for the pay- 
went of the {aid annuity of 30 l. to his ſaid natural ſon to and 
for his own uſe when he ſhall attain his ſaid age of twenty-one 
years: the intereſt thereof in the mean time to be applied in ſuch 
manner as. the executors ſhall judge proper for his own uſe and 
benefit. "The teſtator then made the following diſpoſition : Ke 


« Alſo I give and bequeath unto the faid Elizabeth Barton al 
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education of ' 2M 

0 4 


an infant, 


until he nal! 
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prentice, 


and then a 
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ecding bequeſt, ” At leaſt they muſt Timit the interefts*accruin g by 
furvivorſhip ; ; and as they cannot de el med abſolutely, the cauſes 
ee * ren 8 "Gar re a pi tial my, 


[| 


＋ 


„Se 
7 
LY 


4 
* * 
2 


* - t x 
£4 We 
a 7 * * 9 % * 8 VR * 155 . * 7 3, 


n 14 Fin 4 7 


| erke Rita ths 15 the 1 


* 


N 1 18 
„ 


4 s; : "thief 


er intendment is to be malle, that the teftator meant to diſpoſe 


out 


and'out 40. I think the chſe fo very doubtful, that 1 Lad 
rider farther.” 1 eur 22525 5 nem more than Once, * 


OS FTONS een Wa 1 491 


N . 1 1 FF 8 1 1 1471 tut 41 ik 


"that can occur: 2 che conftruQtion of 


r iRion,' which will not involve ſome- 
thing like abſurdity; and it is impoſſible to put any conſtruction 
N 3 nen W not 4 certain "vijetrnſtanees de e con- 


# $1. 1 "Wa 4 
1 8 43 


be de upon this will i is ie with 3 to the intere 


teſtator's ſiſter; whO had four children. 
The firſt, chat died, was Jacob; ho died: without iſſue. "The 


bg \ 
ECTS 1 £ 


. | 
* . x K . a 4 


e, e tint; is, in what manner his fourth was to go to the three 
th. Jurzivars; ; for Kane bon is ſince 1 did not . till e. 


. 
L F 14'45 


fs 90 r Py % $1 


4s) Phils v. Chamberlin ante 


3 


M . x aii n 
, vol. + 1. 5 


1 
ö 
! 7 0 
* o 


: 
1 8 . % 
1 1 e eh 6 
3 ; 2 1 *. 5 6 * 
[ * l % [2 14 > * 40 . 15 1 
ms N 1 3 3 MAY 4 ; 
= * , {© y 8 F 
* G * 
, * 
* P - 
* { 


x Y : : , = a F ICY 
\ * „ k b 2 
* | 8 * 5 ; TEE IE 
* © * d 4 
i 


words, to WORY it is hardly 


. 


47 S 
A 3 \ . V7" 
. Wo, * 7 
5 
1 
's 
T1 ® 
1 
'< Y 
4 
K 


10n ls, . upon Nabe death of Fab the aceruing © 
Gare went bs the thee ſurvivors for their lives only, or abſolutely. 
Finde that John Ovens has died; and he left iſſue: ſo that upon 
| his own ſhare there can be no doubt. Afterwards Hannab Coe | 
died without he; and Samuel Ovens is now the only ſurvivor ; 5 
i whoſe right the plaintiffs infift, that upon the death of any one 
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of the nephews or nieces the ſhare of that one ſurvived to the E 


others, not for their lives only, but abſolutely. On the other hand 
it is contended, that upon the death of any one that ſhare went to 
the furvivors in the fame manner as the original ſhares did; 
vis. for: their lives only; and 1 ſuppoſe it is admitted, that the 
ſhare of each, both original and accruing, ſhould likewiſe go to 
the iſſue, if any.” It mut have that effect. The only N in 
this cauſe then is, how the words © in manner aforeſaid” are to be 
| applied, 1 am bound to give thoſe words the ſame. conſtruckion. 
| The true rule is to give every word a conftruQion, if 1 can, with- 
| ont violating Clear words in other parts of the will or the general | 
intention. If the will, after the diſpoſition, 1 in caſe any of the 
nephews or nieces ſhould die without leaving iſſue, to the ſur- 
vivors. or ſurvivor, had topped chere, it would have clearly | 
| paſſed the abſolute intereſt : but'I muſt ſee, whether I can refer 
| the ſubſequent words to any preceding part of the will. If-thoſe 


words mean only, that it is to be divided equally between chem, | i 5 Ta, 


they have no effect whatſoever, 1 cannot help ſaying, though. it 


is but a conjecture, that the teſtator meant them to take that ſur- *- 


viving "hare under the ſame terms, and ſubject to the fame 


reſtrictions and limitations as the original ſhare. That i is the faireſt | 
conſtruckion; and that, which F ought to put upon | this Will. 1 
cannot W * cok not had e en it; 95 WE wy al 


BY . ; 
et x | S 8 ; 1 5 | $4 ; . n „ Pg « 5 7 
0 10 #3 > 2 - 7 * 3 — I'S. : 5 7 WW, 15S 93 
* * 1 7 5 7 
* 5 * „ * N 8 898 * 4 - = 
+ "* x 1 * o F.4 7 4 * q 2 ; S 
LAY * 


by F => 
is 4% © 3 0 , 
: HF # 8 PN OAT. 
; We 2 . os 7 


4 De, SN 


Te next een is, hater this inns the general i in- 7 


tention, as manifeſted i in this will; for that is the true way, in 
which we ought to conſtrue fuch a will. See the effect of as. 
if Lwas to ſay, what the teſtator meant, there! can be no doubt, 
chat if there were any children, they would have the whole _ 
after the death of the tenants for life ; and L have endeavoured to 
give this will that effe&: but 1 cannot go. ſo far as to give * 
words * ſurvivors or ſurvivor” ſo large a conſtruction. I think, 
there have been caſes, in which thoſe words have had a larger 
ſenſe imputed to them than the words e as * a gift to 
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Lo ab upon this conſtru@tion; and yet there is iſſue of a decrt 
-” hn living. I wih extremely, that I could conſtrue the wor 
ne OE ſurvivors or ſurvivor” to mean * others or other”; ſo as to make 
ttzem tenants in common witk croſs remainders. In the caſe of | 
cee eſtates tail I could have made that conſtruction, to let in the iſſue 
- of John; which would have been the moſt beneficial conſtruclion; 

1 - and probably. was the intention. I think; there is ſuch a deter- 
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of twenty one and dies: then another dies under 3 and 
5 unmarried; and the words. 10 * ſurvivors. or furyivor” .have been 
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> original ſhare, together with the third ſhare, which devolved 
4 upon him for life upon the death of his brother Jacob, belonged 


0 Jane Short, his only child; and upon the death of Hannab 
_ Coe without iſſue her ſhare, together with the third, that accrued 
os to her upon the death of Jacob, belonged to Samuel Ovens for his | 
5 life; and in caſe he ſhall die, leaving iſſue, that iſſue will be en- 
3 titled, a8 well. to his original ſhare, - as to the ſhares, that ſurvived 


to him; and in caſe of his death without iſſue we will Nr i 


« r 1 * * 7 
. * 3 
1 7 


A bew Fam afterwards the ao was emed ven a as to 1 we 
a 1 the! coſts of Samuel 1 were met A we by 


* 1 5 "4 Sar Oo . the 
4 V gs F | Wo 
W ; 
5 
gt 3 
; „ 
1 
y | 4 
6 % - 
: *. 4 
v4 $ 
95 ” [ 
5 bz - 


P 
WAS 
& "IF 
1 
1 
bo « 
W-? 
FLARE 3) 
4 =} 


*,, 4 
A 
- 
* 
10 p 
= 
+ 2 
# 41 4 2 1 + ad 4 4 Mp 
* N 9 
=" WE * Ds 4 * 5 Gf , : ; _ * i A 5 . n 3 * — 9 
* oF 4 18 5 o a ; y . 3% 1 (i 3 I "» A AS. 4 1 8 4 nn * 


+ "$5 N U 
* 


whe in Ferguſon v. Dunbar (a); and: to hold, that, i 
cle be children of a, there would not be an imteftacy : 
| ps D + for it. I cannot find che deeree 


* ach 1 f vl . D KI, 0 . 
: * > P $ Lg 1 4 a. 8 een. RN * 22 + 2 2 7 * 0 4 8 2 r + l Is wich Io « 7 4 
+ "FE 03 » LOSASET 41 « £4 8 « \ "12 8 8 4. 7 1 % "oY 5 . 
"ok e MY KIT * 55 5 5 2 * . * of PE 4 75 : * 2 i L \ 4 IF . J pM. 7 8 - os 2 13 * PR * 
1 n 2 3 4 . . . . * 9 9 * 5 N. PAR 
* 7 Ta os R s 2 1 * * 8 wy ? : 8 * n 1 5 8 N : 5 J of F 9 * 


j ops 
0 7 * * N = - % . * 
L® \ ” * * - 
N o 4 8 x J io - b e 4 T _ 4 F 7 p 5 a {of , . 10 
wy 4 82 Seni 2 ce eee ve t 8 * 1 5 4 - % ME... 1 . * 74 . N i ? 5 
8 LOS ITS. 8 n 1 . 1 Fenn 3 r . IE . . 
5 9 u ee * n . Ms * . 1223 f eee „FVV NDF e 
—ĩ ITED 8 mn ee eee E 
5 * p i 7 3 n — — 
p 8 * 1 4 \ 2 * 3 - L I 
* 5 \ 4 * Ec * 8 Fl 7 * o 15 
7 4 + 4 * 7 E * * ; 1 7 7 ** 2 5 * * #7; 
FI * * v 5 : » 1 17 N x + . 
8 boys of . EY . ſp ) 0 Nr F N "= 7 Ek 7 1 74.3% | YET HS n | h ** 5 — 
4 4 "88, bf 5 8 4 5 Y - 4 1 
4 NO TN 5 . „ „ A F . e 
N P 1 n Y * 1 NN 
1 5 = i OE 7 . > 
.. * N * N 4 - A 1 92 of * 5 \ 
- M n 4 5 a 0 - > 75 * a $ wb 2 $. a? 
* *, * . as 2 6 : 8 8 5 4 : W 4 8 35 3% WS Bk . * 7 c * 2 ky * : 
y 2 2 1 apy hh 8 Pr. 2 4 * ; * 1 8 3 a 2 as l + We . n 8 1 F r of EINE 3 þ 
: SIN oe $05 ED? N => * 5. I EY op 8 Por if 4 E RR Gat EE EA n > 2 — 
« 1 n SL * VE; C «$4 . 1 2 1 4 8 * * \ 2 1 7 * — Lo ol 7 & y 3, 3 5 þ 2 15 1 x 
* 25 * EA %. 8 
4 * 1 . ry 4 
if + * 
* 


oy 
"Il: 
4 
* 
7 
- 
% 
* 
* 


; 1 Fig ICE oe 7% F 

3 7 - 3 A 8 | 
Ts . > 3D ''F 2 e 6 ONES ES 1 
*% . r 5 n J e "ab bay! 7 . * 1 5 e 1 Ps / F 7 2 5 , 
oy : I > 3 of I 1 * 4 x * * J * £ hex! 7 . . i 7 : p wo f £ i 


o * 3; > 4 0 
5 » 2 2. 8 * ON 
WS 7 _ Sig 8 MES 7 ; LAT : »\S J 5 * * N 2 *. . > * 
* W . . ets 3 - 8 * - 12 . 5 W * 8 
2 n Fs ＋ « 5 1 * N * "5 : Y [2 1 1 . ys 8 
4 8 1 = 4 d 2 


tiff | ment | y leaſe and releaſe, 
_ alleged by the bill to have been executed, and to bear date, 
| the 19th and 19th of December 1734; by which it was witneſſed,” 
| that Jobs Morford in confideration of the love and a ecion he had 


| for Mary, his then wife, and that the may be provided of a ſuffi«. 


cient jointure, and for ſettling the premiſes and other cauſes and 
| valuable conſiderations, conveyed ſeveral premiſes in the pariſh of 
Walcat and county of Semer/et to Mary Wyatt, her heirs and affiens, 
| upon the uſes and truſts after mentioned : vis, to the uſe of John - 
4 for life without impeachment of waſte; remainder to the 
| uſe of Mary Morford for life, in full of jointure; and after their 
| ſeveral deceaſes to the uſe of 7 Morford, their only ſon and the 
| heirs of his body lawfully begotten ; and for default of ſuch iſſue » 
to the uſe of the ſecond, third esc, and all and every other, ſon. 
and ſons of h Morford, the elder, on the body of his ſaid wife, 
to be begotten, and the heirs of their reſpective bodies lawfully 
| iCving; ; and in default of ſuch iflue to the uſe of all and every the 
| and daughters of the body of Jobn Morford, the elder, 
on his faid wife to be begotten, as tenants in common, and not as 
Jointenants and kor and in default of ſuch iffue then "to the * 
a of him, the faid Fobn Mer; ord, For: oven... 1-17-74 re 1 
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Morford, and their ſon” as to part of the premiſes; and by 


indentures, dated the 16th of February. 1769, that fine was de. 


5 Clared to enure as to part of the premiſes, called Haine, Leaze, to 


fuch uſes as John Morford the elder and Mary his wife and 541, 
- Morford the younger ſhould jointly. appoint by: deed 'or writing; 
and, for want of and until appointment, to the uſe of Morford 
the father for life without impeachment of waſte ; after his deceaſe 
to his wife for life in the ſame manner; and after their ſeveral 
- deceaſed to the uſe of ſuch perſons as the ſon ſhould appoint by will 
or deed; and, in default of ſuch appointment, to the uſe of the 
| ile of the body of the ſon male or female ang their heirs ; and 
in default of fuch iſſue to the uſe of Rebecca Morford, Hannab 
Sie and Elizabeth Weſt, their heirs and aligns for ever; and 
as to other parts of the premiſes to the ule of the Kather, bis kein 
" aid alligns for "Ever. | ppl 8 og 1 8 0 e hap ER 
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© Jobs Morford, the iba 1205 tis will, . 1 50 1295 br My 
477 3, gave all his freehold eſtates whatſoever and whereſoe ver 


5 _ 2545 8 - "except, an orchard, afterwards given to Mary Cattle, to his vile 


e +19. tel life, if ſhe ſo long continue his widow; and after her  deceaſe 
0 3 he gave | two fields to Rebecca Mor ford and Hannah Silcack, their 
ds heirs and aſſigns; in truſt out of the rents and profits t to pay to 
1 py bias | Sarah Snell. for life an annuity of 200. for her ſole and ſeparate 
ai, . -» uſez and be directed her and her. huſband. to give a releaſe and 
3 diſcharge to bis executors of all claims and demands except the 
e ſaid annuity ; . otberwiſe ſhe and her child ſhould receive no benefit 
oy 2 0. from his will; and after her deceaſe, in caſe ſhe and her huſband 


gave ſuch releaſe, to pay 84 per annum to maintaining and breed- 
ing up the youngeſt child living at her death; and that the relidue 


RY 85 8 of the Janne, 4 til the child hould attain the age of twenty-one, 


j ang, after the child ſhould 
alia 


S ” 
7 1 1 4 0 
Lo 8 


fs aa \ = e. 
9 9 r 42 1 EL 
WS 7 15 ph oY 
3 * Wy |; 
= | r af» n = JE "= | 8 q 
© I 3 Wi . \ Po 
o b | LOCATES WE; 1 
k a S- N * N * 5 , 1 
— — Ret 0 8 Ss, 15 
5 * 9 A wr As 7 0 
, ot 3 pp x . 
a $1 SIG 82 1 4s 
* a UT: . ; 
— * * pl 5 7 . 
— 4 
A 4 n * 


* * Py i/ ; 
% a 1 4 
4 4 wy 1 


fn Tbs. 94 
n 2 3 


| * hi 8 der twenty ole, out 5 the rents and pat of the F:- 
two fields 10 pay 81 year. to ſuch child for life ; and after. the = 
h of ar child he gave and deviſed the ſame to . Stlcock,, ” 
An $u.cock. — 
her heifs'and: aligns for. ever. The teſtator then, after eee 7 
of his other real eſtate, not including Paine Leaze, and A 
perſotial property, principally among. his other. daughters, except e 
garub Snell, and their iſſue, and charging ſome other ,premiſes with / 13 


© much as the rents of the two fields ſhould prove deficient to pay 1 1 R f 
mme annuiry #0 Sarah Snell, made his wife and Rebecca N 1 e 1 
Han mne executrixes, Rs Fa N „%ͤ; ͤß ' 1 
The nt aides in FO Us VE POLE and he « Nola 10 4 
__ m=_ _ we death the defendants entered, l. 1 
The « bill, fled in 1705 th. che e 8 eg 1 3,545 of Nb, 3 
Snell, and Charles Snell, her huſband, againſt the other ſurviving = 
| daughters, their huſbands and children, and other perſons, claim- I 

| ing under therules of the fine and the will,” ptayed, that a copy of . A 
the releaſe" of December 1734, in the poſſellio on of the defendants, 7 . 1 


may be brought inte Court; and that an iſſue may be directed to 5 . 4 | 
try, whether the ſettlement Was executed; and that the defendants „Cͤ 5 nn 
may be reſtrained from ſetting up'the fine and the deed to lead the Mn $4 
uſes ; and that, if the iſſue ſhall be found for the plaintiff, Sarah ; 1. 
Sell-may be declared intitled to one ſlath part of the premiſes. i | | 
from the death” of her mother, except ſome parts, that had been . 4 
ſold, and of the fee - farm rents reſerved upon the ſales; an account DL 
| of the rents, c.; and if the plaintiff's father duly diſpoſed by Fs 
his will, and had power to diſpoſe, 'of the Premiſes, then that "* 


plaintiff may be declared entitled to the annuity of 201, according | 
wv. willy e execute a releaſe.” PR hg 
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| "the bill nad, a 5 . Was ebe e "mid the FT 
| plaintiff Sarah Snell by her mother and ſiſters; that the original 
dleaſe was in the poſſeſſion of the father and mother after „ ROE 
| death of the ſon; and that the father and mother and Ribas! T 1 1 55 

Morford, Hannah Silcoel, and Elizabeth We 2, executed a deed,” 1 

| dated the 5th December 1769, conveying that part of the Premiſes, 

| called Paine's 4 Leaze, by which they covenanted to Produce that fet= WT. 
tlement ; . deeds, according to: a Kuens. The plain- by” ; . 1 
=» 9 1 As ns Was a TT dl 7 OY | 
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8 father and mother were protected by the limitation to Mary What 


"SNELL 
. her heirs to preſerve contingent remainders, 90 right of entry 


* e. accrued t to the ſon or any. other 7 . the levying the fine, 
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8 vader the fine, and a conveyance from Mrs; Weſt.and her buſbang 
f fer ſhare, the fee-ſimple of the premiſes, called Paine Leozs 
he reſt were claimed under the will. The defendants Produced. 
the original leaſe for a year and a. copy. of the releaſe DE 1734. lu 
anſwer te the charge, that the ſettlement wh concealed from the 
plaintiff, they ſtated, that the plaintiff Sarah Snell lived with her 
$ mother; ; and they believe, it ſuch, ſettlement exiſted, the plaintif 
_ pere not firangers to it, as alleged, till lately; and the defendants were 
= © flirt informed, that ſuch ſettlement bad been executed, nine or ten 
3 years 480. They admitted, that the fine did not-:comprile the 
bon TR whole of the premiſes, , which were POV hen. of the 8 
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. that it might have been a queſtion, whether the daughten 
took, an eſtate for life or. in, tail; no words of limitation being 
added: but they admitted, that. after lay. v. The Earl of Ch. 
ty (a) they: .could not under this deed. contend: for more than un 
eſtate for life at the ſame. time remarking, that in Owen v. 
Smith (b) 1 the Court laid: hold of words applied by the * to. 4 


the eſtates of the N une, $69 held it an Sous * 
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: ER 4s not diſputed by the anſwer. The leaſe for a year and the copy 
| of the releaſe are produced . and in 1769 the defendants covenant- | 
ed'to produce the deed. The claim of the plaintiff againſt her 
"ſiſters does not affect the annuity given by her father c will, The 
_ defendants having notice of the ſettlement, having it actually in 
their cuſtody, Equity will not permit a fine levied under ſuch cir- 
cumſtances to operate to the plaintiff? 8 prejudice; and will prevent 8 
_ "the right from being barred. The father by his will has not made 
135 any diſpoſition of that part of the premiſes compriſed i in the ſet⸗ 
wy 8 ; en of ns the gt: was paar api to Zap Wow 3 
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Hel oth . Are of thar Part, of which the fee was limited 180% 
to! himſelf In 1769, Before the death of the father, the three daugh- eee 
ters were in Postet or this deed; and they kept i it after the deaths Meer. | 
of their father urid mother. © It is not even now forthcoming, Un- DOS uy 
der theſe circumſtances a Court of Equity ought not to permit par- | 
ties to take advantage of the poſſeſſion of. the deeds' for the pur- 5 

. of defeating the right of the plaintiffs on the ground, of non ⸗ 
aun under the fine. It is againſt conſcience, that they ſhould ſer | 

a bar on the greund-of nonelaim upon this fine; which is pro.. 
aa by their having in their cuſtody the inſtrument, that ought © - 570 
| to have. been produced” upon the death of the father or mother. „ 
Tbis is a very importarit confideration; as tenant for life, with re- - 5 
mainder to his iſe, is intruſted 'with ſettlements of this deferip- ues 5 1 
tion. As tö the ſettlement being voluntary, uch 1 ſettlement, „ 1 
where it is enecutecd in performance of a moral duty, as to provide 4 
for a wife, has been upp rted againſt all perſons except creditors 5 
at the time (6): 2 Ve/ 11. and Stepbent v. Olive (5). The Tettle- 
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viſions 41 ce 5 are barred 15 the ererturs, 1 + 2 7 
conably* Mrs. Snell, having been a matried woman during the . = 
vu 22235 will _ ba fred, in caſe mw” furvives her huſband. | „„ = 
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| objeg of this bill is to ſer up a FOWNtAry ſettlement of as old 5 
date 1734 and the bill was filed in 1788, ten years, after the, 
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right accrued. "Undoubtedly a voluntary ſettlement, i is as good. as 


any other, except againſt creditors: but that does. not lead to « "M of 
| concluſion, that a Court of Equity will lend 3 its aid. If they have... I 

| the ſettlement, they may make uſe of it, except againſt creditors: , > 

| but a Court of Equity will not interfere to aid it to.this extent, or „ 


| tos rethove ihcumbrances. if they « can ded the loſs of the deed, . We „ 
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\ father and: mother were prateQed by. the. limitation to Mary H- 5 | 


_ 213% 
WOE and her heirs to preſerve contingent remainders, no right of ent: 
Ws 8 acerued! to he ſon or any « other perſon upon the Jevying, the fine. | 
| 28 5 95 | — 8 of 5 . = 
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by ava the fine, and a conveyance from Mrs: Weft.and her buſband 
e of her ſhare, the fee· ſimple of the premiles, called Haine Leary, 
8 The reſt were claimed under the will. The defendants produced 
the original leaſe for a year and a copy of the. releaſe of 1734. lu 
18 anſwer to the charge, that the ſettle ment was concealed from the 
pPlaintiff, they ftated, that the plaintiff Sarah Snell lived with her 
4 . mother; and they believe, if ſuch ſettlement exiſted, the plaintiffs 
——_ Were not ſtrangers to it, as alleged, till lately; and the defendants were 
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=—_ - firſt informed, that ſuch ſettlement had been executed, nine or ten 
| * : . ago. They admitted, that the fine did not compriſe the 
=_—_ whole , the premiſes, Nach were FAIR fuer of the ee 
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1 2 ſeryed, that it might have been a queſtion, whether the daughters 
_ took, an eftate for life or in tail; no words of limitation _ 

5 added: but they. admitted, that after lay v. The Earl of Cover- 

| try. {a) they could not under this deed contend for more than an 

eeſtate for life: at the ſame. time remarking, that in Owen v. 

 - Smith (8) the Court laid: hold of words applied by the 3 0 
3s Ro eſtates of the ſubſequent ſons; 200: held i it an i Fee 9 >: 
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5 The RE TREND. the „ 1 A = « plainiif bh | 
2 is not diſputed by the anſwer. The leaſe for a year and the copy 
of the releaſe are produced; 4000 in 1769 the defendants covenant- 

ed to produce the deed. The claim of the. plaintiff againft her 
| -ſiſters does not affect the annuity given by her father's will. The | 
defendants having notice of the ſettlement, having it actually! in 
their cuſtody, Equity will not permit a fine levied under ſuch cir- 8 
cumſtances to operate to the plaintiff? 8 prejudice; and will prevent . 
the right from being barred. The father by his will has not made 
any diſpoſition of chat part of the premiſes compriſed i in the ſet-⸗ 
1 or — the e was I to og three Sona | 
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He eto Sar of that” "oy of which 5 fee was, abe e 
4 1 n l In 1969, before the death of the father, the three daugh- | e "2 
ters were in poſſeſſion of this deed; and they kept 1 it after the deaths &; 9 
of their father and mother.” It is not even now forthcoming. Un- Vee 9 4 
ter! theſe circumſtances a Court of Equity ought not to permit par- EE. 
ties 0 take advantage of che poſſeſſion of the deeds' for the pur- ; 
poſe of defeating the right of the plaintiffs on the ground of non» 
claim under the fine: It is againſt conſcience, that they ſhould ſer 
up u bay on dhe ground of nonclaim upon this fine; which is pro- 
quced by their having in their cuſtody the inſtrument, that ought | . 
to bave been produced upon the death of the father or mother. "OT 
This is a very importarit confideration ; As tenant for life, with re- ON 2 
mainder to his Tae, is intruſted with ſettlements of this deſcrip- 1 > 
tion. /As*to the ſettlement being voluntary, ſuch” a "ſettlement, 8 = 
where it is executed in performance of a moral duty, as to provide JRL 
for a wife, has been ſupportec againſt all perſons except creditors | 
it the time (a): 2 J I. and Stepbent v. Olive (3). "The Tettle- 
ment of 2568 is alſo; voluntary; and the motive, iuſtead f A 
| moral vor! Was to deprive ſome of the daughters of their pro- 1 
| rifon, If the plaintiffs are barred during the coverture, ungquel-, | „„ 
ud Mrs. Snell, having been 4 married woman during the, EO 9 
783225 wille not 2 2 barred, in n caſe we” furvives her huſband. | 
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8 object of this bill is to ſet up a voluntary ſettlement of as old 4 

date 1734; and the bill was filed in 1788, ten Fears, after the. 

right accrued. ' "Undoubtedly a voluntary ſettlement. i is as good as , 15 85 

any other, except againſt creditors: but that does. not lead to the 1 7 
conecluſſon, that a Court of Equity will lend 3 its aid. Af they have _ ; 

the ſettlement, they may make uſe of it, except againſt « creditors: , "3 
but g Court'of Equity will not interfere to aid it to this extent, or 


to remove etheumbrances. I if they « can a prove the loſs of the deed. „ 
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* See the caſes 1 elecliog 3 to, "ance, _ 4. 1 in the note to Wards. . 0 Fad 
augh, Long v. Long, ante 445: Wollen v. ann; e 228. * TO OE” Towns. 
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az eh e by the author. In Naldred v. Gillon Y that was th 
diſcuſſed; and Lord Macclesfield decided, agaiuſt the opinion of the 
LN. Maſter of the Rolls, that ſuch deed could not be ſet up again; and 
1 gave coſts; becauſe a copy had been obtained in a fraudulent man. 
OY Her. What Equity is there under a voluntary ſettlement againſt 
5 the author of it, having it in his owa power, hO chooſes 

\ deſtroy, it atd prevent it's operation? But as they have now got 

| the copy, this is no longer a caſe for, Equity. The 
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| and; VET ths copy, rn give. ene e mY hon vontents, 


they: may proceed at law. 'The+juriſdiQion- is the ſame (a, 1 


1 _ admit, conſiderable. evidence of the exiſtence of the deed 


in this cauſe; the leaſe, the copy of the releaſe, and the 9 | 


_ That deed might have been deſtroyed by the maker, conſidering iz 


48 voluntary, and intending to make another Gtpoſition, ' There 
is no authority for ſetting up a voluntary deed, that has been 


uch 


en 


. dence- at law; and. they want nothing more in Equity. Suck 
5 remedy as they hays at law they may purſue; though there is no 
” doubt, the legal, as well as the equitable, remedy is gone. The 
17 fine was probably levied. by miſtake. The intention muſt „ 
. : been to put an end to the ſettlement. of 1734. If they had joined 

in| ſuffering a recoyerys it. - would have; done; and now the fine with 


| _ nondaim will Bb. 1. W 5 t 85. that Haw is — 
5 _ Mr. Snell. . 


N » N * £ * Peg hy * . WS; 8 L E \ 2 v - | 
OS BY #4 JOSE. 5 © L 8 * * 5 5 SE ws 
> N 9 5 23 N 2 2 * 8 


; * 78 4 : x1 : 
Fob ty £2; 8 
Hd a4 * 3: FI * ; : * 


. The diesel 3 bf ks {its is not 8 8 be co- 


5 e and ſchedule prove no ſuch thing. The deed could not be. 
in poſſeſſion of the defendants 1 in 1769; for, when the fine was 
levied, the daughters were not in poſſeſſion of the eſtate; and 
rd "could have had no right to the cuſtody of the deed. It was necel - 
ny fary for the daughters, to Join in the conveyance; but that is no 
evidence of their poſſeſſion, | But the deed; muſt of neceſſity bare 

| been i in the poſſeſſion of the father, and have continued in his or 
the mother”: : poſſeſſion. for ten years, afterwards, There muſt be 
fraudulent. concealment. i During the time the nonclaim was run- 
ning the defendants had no knowledge | of the exiſtence. of this 
"deed; for they ſwear, they, diſcovered it ſince... Then how is 
 thelr conſcience affected; and 7 05 are . to A, e prevented from 
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bave 


"| them; that the leaſe and a copy of the releal 


ace all they find; and it is not probable, that any thing more 
can be got by the examination of theſe parties. If they had de- 
ſtroyed the deed, they would alfo have deſtroyed the copy and the. 
leaſe. The plaintiff Mr. Snell actually reſiding with ber mothet 
was much more likely than her liſters to know 'of that deed. 
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They were ſufficien appriſed of it 


thought * - and yet ten years el 
;nftituted,. What was done in 1768 
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to have inforced it, if they | 
ſe, before even this ſuit is 
was equivalent to an aQual 


e and ſale of the eſtate. ' The father, mother, fon and 


daughters, acquire - 


that deed Intereſts, which they otherwiſe - 


could not have had. The eſtates might have been ſold or _ 
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The 1 directed. "that the bil ſhould. ; retained; "with 
ms to bring an ejectment as to the premiſes not compriſed in 


in the fine; ſuch deeds as either ſide (hall give notice of, particular. 


ly the leaſe for a year and the copy of the releaſe, to be produced; 


Ad the defendant not to ſet up the Statute of Limitations as to 
5 -any time, that may. have run ſubſequent to the, filing of the bill; 


8 : and without prejudice to any claim the plaintiffs may have to the 
a. given. to the plaintiff Saran Snell by the will of! | 

nie father upon the condition therein mentioned: in default of 
© RO bringing f. ſuch res 2 Mil to be AR. with coſts, - 


ſaages, lands, 
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OR on 
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York or elſe- 


- where, with 
 Jonglimica- 
tions in ſtrict 


ſettlement; 


and a reſidu- 


ary difpoſi- 
tion of the | 


wife, deviſed the. ſaid manor, and all and ſingular the ſaid tene- 


perſonal 
eſtate alſo by 
very general 
words. 
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not ander 
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Ir Tn Oar SON, data ſciſed ad poſſeſſed 5 — 3 _ 
eſiates and perſonal property, by his will, dated the 28th of May 
EY after directing his debts, funeral expences, and legacies, and 
particularly legacies of 2, oo0l. to each of his nephews and nieces, ſons 
and daughters of Sit Robert Lawley deceaſed, to be paid in manner 
therein mentioned, and confirming. the ſettlement made upon his 
marriage; whereby his manor of Wheldrake in the cou nty of York 
and certain tenements and hereditaments within the pariſh of Whel- 


| drake were conveyed: to ſecure a jointure of 800 J. a year to his 


ments, and. all and ſingular hereditaments in the ſettlement men- 


tioned, and all other his manors, meſſuages, lands, tenements and 
| kereditaments, to truſtees, their heirs and aligns, to the uſes, 


upon and for the truſts, intents, and purpoſes, therein named: that 


is to ſay: as to his manor of Fheldrake, to the intent, that his wife 


ſhould receive thereout during ber life the yearly ſam of 200l. in I 


addition to the yearly ſum of 8007; under the ſettlement; and ſub- 


ject to ſome other annuities, as for and concerning the ſaid manors, 


the land; meſſuages, and other hereditaments, ſo charged with the ſaid an- 
Sk - nuities, with all their rights, members, and appurtenances, and 
3 2s for and concerning all other his manors, meſſuages, lands, tene- 
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3 noi n ed hene Wich all their rights, this at aps: Fs "0 
portetil unden in the ſuid county of Tori, or elſewhere in the Tore 4. 
kingdom of Great Britain, to the uſe of the firft ſon of his body, 1 
| and the heirs male of the body: of ſuch firſt ſon ; remainder to the 
\ ſccond Aich eder) other ſon ſucceſſively in the fame, manner; re- 
| maindert® the firſt and other. ſons in tail general; remainder to all 
and every the daughter and daughters of his body as tenants in 
mmon in tail, with croſs remainders; 1 to his 1 
Nicbaru Thompſon and his aſſigns during the term of his natural 
Fife without impeachment of. waſte; remainder to his' firſt and. 
other ſons in tail male; remainder to truſtees for 1000 years; e- 
minder as to all and fingular the ſaid manor, meſſuages, and other 
ereditaments, charged with the ſaid aunuities and term, and as *. 
all other hs manors, meſſuages, lands, tenements, and heredits- | 3 1 1 1 
ments, with their reſpective rights, members, and appurtenances, 1 
except his manor of Bole and all his meſſuages and other her 5 „ 
fitaments in the pariſh of Bole, with their rights, members — 
appurtenances, to the uſe of Paul Beilby Lawley, third · ſon of Sir 
Robert Laley, and his firſt and other ſons in tail male; wih „ 
ſimilar limitations in ſtrict ſettlement to the ſecond” ſon. of Sir = 770 5 5 ? L | 
Robert Lawley, and his firſt/and other ſons, and then to the elde t 3 10 J 1 
ſon, me and Tor | want t of ſuch ine to the uſe of his own right | 
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he teftator 5 eo ' Sing A hen, that * third. __ ſerons 5 
ſons of Sir Robert Lawley ſhould take the name and arms of — 
Thompſon, and proviſions for making a jointure and railing por- - l 
dont, deviſed the manor .of Bole, and all his meſſuages, lands, 05 0 ; * 
'tenements, andhereditaments, within the ſaid pariſh; and bequeathed. . „ 4 | 
certain parts of his perſonal eſtate; and declared the: truſt of the 1 | 
term for raiſing 20,000).- for his three nieces, the daughters of „ , 
Robert Lawley. Then reciting,” that: it was his intention to have - EO 4 
| given. his wife the choice of any one of his manſion- houſes in iN . 1 
| Yorkſhire or London, or the houſe he lately purchaſed at Putney, ts inn 
but the having declined the acceptance. of either of them, and, „ 
3 inaſmuch as as ſhe would have no houſe of he her own to go into aſter 1 ; . ty Y 
his deceaſe, - therefore he gave her. dhe ſum. of , oo; whereof. he „ 
directed 2,000/. to be paid within three. weeks after his ” Ne 
ceaſe, and 37000 J. within. three months after his deceaſe and 9 
in ak his death would — at either of bie houſes in ert pl K 
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ide. Hire or in Lind, or at his houſe ae. be yo «bi wit the 


his. 
— houſes abovementioned, be gave her the ſame option of 4 * 


| 1 them. "Then, after ſpecific legacies to his wife and Others and 

. legacies to his ſervants, he gave and bequeathed: all his monies, 
5 1 | ſecurities for- money, govds,: chattels, and effects, and all Other his 
108 been eſtate, not herein . 75 ed e N of, or to be 


us ſiſter June Lowly in City 20 and proportions and he 
| appointed TONE exec Re exerutrix, 5 75 A 
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| nieces, alſo ſurviving him, He was poſleſſed of two leaſehold 
; heute; one at Putney, the other in Mortimer-Street Cavendiſb- 
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5  Royniford for 'the defendant une Lawley-There can be no doubt, 


_ that the general diſpoſition of the teſtator's eſtates by this will 


 " applies only to what is ordinarily underſtood by real eſtate, He 


| us the general word “ meſſuages coupled with * manors, lands, 
tenements and hereditaments“; ereating a great number of limita- 
1 ; one for à term of 100 years; and he makes a very 
a diſpoſition of his perſonal eſtate. The caſe of Roſe v. 


; : 55 5 - Bartlet (4) was followed by Daros v. Gibbs (6), Knotsford v. Car- | | 
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to pals by t the general words; and Baron Eyre thewed ſome. dil 1 
approbation.:0i of Rafe v. Bartlet; which has thrown. fome doub . 


upon .the point. In Lane v. Lord Stanhope. upon. a caſe. ſent. t 
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the Court of King's Bench upon words very £ fimilar 0 theſe th that TE os 
Court held, the leaſehold eſtate did paſs. The teſtatar takes | rs 
notice of theſe houſes in his will. It is clear therefore, they. mere 0 
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oerfetly ſatisfied, this teſtator had no idea of intailing theſe two 73 | 


houſes in Marybone and at Painey 1 in the intall of an eſtate 


10,000. a year. If be had died inteſtate as to his perſonal pro- . 


perty, it 'could not haye been conceived, that cheſe bouſes paſſed = 
by the will, It is not clear, he thought of theſe houſes, When 
giving bis perſonal property; and it is very clear, he had them 255 


not 10 contemplation, when diſpoling of his real eſtate. 1 think the : 45 150 
determination in Adgie 1 v. Clement right. That aroſe upon a church - V4 
leaſe, The leaſe was by habit and cuſtom renewable. Lord King br '4 15 55 
Rrained the words a tile; being perfe&tly fatisfied, the teftator a ders 


meant it. But here all the deſcription i 18 'of real eſtate. 1 think, Þ 
in faſt all theſe caſes applied tochurch leales, 'F have no difficult) z 


in diredting a fale ; but if you think, the houſes will ſell better * 
Fa the opinion of a Court of Law up 44 
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* eie was accordingly direQed; and the Lord Cb. 1 
1 that the following facts ſhould be ſtated; that the ener 
vas ſeiſed of eſtates of confiderable value in the county of York 
_ andelfe where; that he had purchaſed the houſe in Mortimer. Sure 
for a term of years ; and likewiſe purchaſed the leaſchold eſtate at { 
. 1 ns that he had 1 . Won 1 ſettled. 
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0 a his e feahala and eopyheld elne | 
es "Ih he Save to his nephew Thomas Tate i in fee) | 
3 the reſidue | of the | 
Meeren OT TEES | 
| reyes and Profits, after payment of life” "annvities, Until the tel. 
fator's we or deviſee thereof ſhould attain the age of twenty: one, 
i aſe Thomas Yate ſhould: fo long live; and, in caſe of his de- 
belts” before that time, to permit "Elizabeth Sprott, afterward 
3. oldervy, her child and children, to receive ſuch rents and profits 
you! ſuch. heir or deviſee ſhould attain ſuch age of twenty-one 
Years, as aforeſaid 1 and in caſe. there ſhould not be ſuch child or 
children of his faid. niece, which thould, or. might. live, or the 
| guild not live, till ſuch heir or deviſce ſhould attain twenty. obe, 
in truſt, that. the truſtees ſhould receive ſuch rents and profits for 
the yſe. and benefit of uch perſon, Who mould take as ry of 
e and epd TP roptanang el i 
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and copyhold_ eſtates to the uſe of the firſt. and every. other fon and 


9 s of the body of his niece Dorothy Ard in tail male; "and, 
for want ot ſuch iſſue, to truſtees to preſerve. contingent remain- 
ders; remainder to the uſe and behoof of the firſt and every 
other ſon and ſons of Elizabeth Sprott ſuceeflively i in tail male; and 


1 8 of ſuch. iſſue 0 dhe uſe. of the” faid 7, homas Tate for 
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met Moſeley, Dorothy Aſbuvood, and 
Elizabeth Sprott, the three daughters of his eldeſt brother, his co- 
heireſſes at law. Thomas Tate entered upon the freehold eſtates in 


-* 5 = Sabo; ; And received the rents and profits till his death. 
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the freehbld” and” copybold-eftates in Staffordſhire and Zitchfield; bh 
Moser. 


+ and received *the rents and profits till her death in January 17%. 
Alter their deaths: William Tolaervy and Elizabeth, his wife, entered 


* hn OY "Mary Spratt, the teftator's widow; ya pon 


upon is freehold eſtates in the county of Salop and in Litchjield, and 1 
the *copyholC reſtates/+ Mrs. Talaeruy being entitled to the ſee- 


ſimple of one s third part of the frechold eſtates in Staffordſhire 1 0 
under deeds, dated the 1oth of Auguſt 1754, and the Ith of 9 5 ; 


Mare 1761, and a fine, i in which ſhe and her two ſiſters joined 
in 1774 alſo entered upon one third part of thoſe 
and Mofelegyand his wife and Dorothy 4/bwas, 


entered upon the 


| pther tue thirds- William Tolderuy eme in poſſeſſion till ts : | | 17 . 
death, and then ' Elizabeth 7 oldervy till her death without: iſſue in 9 6 1 
February ii By her will, dated the 4th of September: 1794. „„ 


| he deviled her third: part of the freehold eftates in eee 
Malter Henry Moſeley ; and diſpoſed of ber perſonal eſtate. | & 
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o -The e bil was led 0 Har Late 1 Walter 7 Moſeley „ 
and the perſonal - repreſentatives. of Mrs; 7: older vy: charging, that 1 
the faid fine,, and deed to lead the uſes, could not impeach, the 1 wm, 
| plaintiff $ title to the faid one-third of the freehold eſtates in Staf 


Hullin as Elizabeth Toldervy had no power to make any deviſe. 8 


wbatſoe ver of the ſaid third part; for, as the claims. of Elizabeth 1 os 8 4 
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Tate, the only ſon aud heir at law of Thomas Yate, Wee dexth We 
g alſo dead Without iſſue, 
entered under the will of Dr. Sprott, and was in poſſellion of all . 
cep t the freebbla eſtates ee „„ 


mme dlaimed, under, his will, during her life, ſhe elected to take. un- 5 1 


der the will: he: if the. had elected to tal 


fare freehold. eſtate; and. therefore upon her, deceaſe the Plaintiff 
became entitled, not only to the aid freehold Sbropſtire ad 
Litchfield eſtates and the laid. Staffordſtire. copyhold. eſtates poſ- 
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dee e e — that the dvfendant A 3 1 
1 1 ow what claim be has upon the laſt mentioned prem 
1 Premiſes; and 
$ e. that the plaintiff may be declared emitled under the will to one 
3 * . third of the freebold eſtates in Staffordbire, and for a conv 
And lan account of the rents and profits; and if the Court 
be of opinion, that the defendarits: are entitled under the will of 
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3 DO _ 9 10 Shi 1 . 5 e yl his. next . in 9971 
5 + Ah RS. filed a bill againſt Elizabeth 7 oldervy and her huſband, and other 
_-_ | 8 per ſons; ſeeking among other things to put them to their election 
1 te take under the will of Dr. Sprott, or againſt it. They put in 
mmeir answer in 1773; and in 1782, after the plaintiff had attained 
. twenty-one, the bill was diſmiſſed upon his own petition, by con- 
e e The defendant ſubrhitted, whether the plaintiff | 
Th is now entitled to the ſaid third of the frechold eſtates in the county 
def Stafford; andinſiſted; that, if it can be now inquired into, whether 
Elizabeth Toldervy made any election reſpeQing. the Stgfordbire 
' © eſtates, the elected to take againſt the will; as. appears. by her 
= 85 baving with James and Ann Moſeley and Dorothy Atwood deliver- 
8 od declarations in ejectment, and entered into poſſeſſion of one 
| third, and having leyied a fine, and charged the 1 with 1 
5 is 55 5 15 ——O and done: _ acts _ abſolute W Ds. 
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Mr 7. « Mail, 1 Mr. Rich, 5 Mr. SEAN * the 8 
i — There can be no doubt, this was a caſe af election. Mn. 
 Toldervy having had poſſeſſion of both eſtates, and having inſiſted 
on her right to both, it cannot now be ſaid, dhe elected to take 
"the Stafferdſire eſtate contrary to the will. The tranſaction with 

respect to the ejocment, that was brought, ſhews, the rights of | 
"the parties could 1 have been then underſtood. The bill alſo | 
"was not upon the ground of election: nor does any thing of elec⸗ 

= W "tion appear in the auſwer: but the defendants inGſted on their 
. claim to both eſtates. That ſuit never applied to this queſtion, 

=: | Abandoning the bill does not give up the right. As to the length 
MY 5 5 _.. __ "of time, a Court of Equity never calls on a perſon to afſert a right, | 
3 unleſs, if aſſerted, benefit would ariſe from it. That could not be 
n the death of Mrs. 7. oldervy without ifſue. Till theo the right 
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| Mr Thomſon for the defendants —T bis is a new caſe. - It is to  _ 
much ic Sone after the death of the party to bind the property; „ 

and to ſay, ſhe has in fact made an election. The „„ . 2 
plaintiff 1 is a mere Equity; either, that he may have that part of SE „ 
the eſtate, alleged to be deviſed, and which really belonged to | 


4 


: 


4 | | we 1 6 n be , 3 det Jake winder the T ; ; 4 
willy 7 alid <aninor- How: Eng o 88 _—_— it. TETRIS a js 0-1 8 


: P LAS. ; 4 
W M4 15 11 "A 
MF 4 LY 


. 1 | | 
C75 £2 12 3 1 r 5 


ery 8 the. Salicitor PO Mr. 4 OY 


1 1 1 1 LY Ty 11 15 4 15 1 


1 * 


Mrs. Tolar ug, or, that ſhe ſhall abandon all claim under the Will. 


Againſt that there is an Equity infinitely ſtronger; for Mrs, 7 aldervy on Y 
muſt have died under the idea, that ſhe had a power to diſpoſe of the 

property, as ſhe has done, and to conſider it not ſubje&t to any de- „„ 
mand of this ſort. This queſtion aroſe, and was put in iſſue, in the „ 
former cauſe; and under that bill a caſe was ſent to the Court of King” 8 
Bench { but it was never argued. Nothing oould be more. fully 
and explicitly in iſſue than the queſtion of election in that cauſe. 
An injunction was prayed upon that, very ground. The bill Was 
dilmiſſed by conſent ; and there muſt have been ſome compenſa · „ 
on to the Plaintiff. That bill Was diſmiſſed i in 1782; and _—_ 
plaintiff ſuffers Mr. and Mrs. 7 vldervy. to conſider and treat this 
property as their own... Upon her death this bill was filed. Is it 
| then conſcientious to charge her perſonal eſtate, and take it fem 
the reſiduary legatee ? Suppoſe, her perſonal eſtate was inſufficient 


for her debts: is this claim to diſappoint other creditors ?. "This 


Court in many inſtances, where there has been an enjoyment per- 1 

mitted, has refuſed an account of the rents previous to the filing of . 

the bill 5). The Court would not go farther, even if Mrs. 7. olderwy | rg 4 Fs 

was living; 4 the plaintiff alleging, that he was miſtaken; and 5 

| therefore had a right to make her elect now. It is infinitely 1 >; 
© ttronger, as the is dead; and has by her will. diſpoſed of her Re „ 


ſonal eſtate one way, and of her 
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defeat, not only her legatees, but even her creditors. e no 50 Y 
Equity therefore for the plaintiff, that is not anſwered. by a pegs PRES 
"ER * the eee. An ee wet Was mine . a 


* 3 
8 N ne „ 1 0 IS 3.94 Ci Nen. e * F \ f * ; 7 
0 1 , 5 „ 1 1 8 37 5 RS. I 5 5 NATO * * } 5 Y 5 * F WY 
7 IF: A Wc = - 75 - . =. „ 1 1 es, ö 
. . V 1 2 . RE 


' . 5 
n oY Ru OY +} | 


1 > 922 
x Fo A *- + x 1 
% 5 BYY 73 s \ ic . E ith 2 { $ 
"A 7 4.8 > g . . a» 8 1 1 279 4. 2 l „ 1 ＋ n 941488 . 7 7 1 F. L : 2 * 
| | | „ | NS. | g K 
4 * * ' : . . 5 p ? p | , 
1 2 n TREE the eng 8 5 9 te” = 
553 — 3 VNA Sp „ 2 ; % 3 by 
1 7 ws 


5 2 4 — NY 3 , 1 7 3 
328 A 4 : ii N ha 0 7 
* 8 a "80 Pi” mY 65 6 |: 5 4 » * / % F 0 4 7 % * 5 4 n 


21 2 1 * Ca 
» 3 & + BELL 23 rho 4% ** 
4 8 15 4 "bye + 


. los n the 1 5 3 this 1s 
a the, caſe upon The Duke of  Montague's, will (a). oY 


TE "i e 24.6 Cardigan, And. 9 00 AiBtrls W 


Maler. 4 


Fl 
a 
1 
9 
3 
1 * <4 
” Hy -£C 
# 
— 
bo 
7: 
9 
6.48 [ 
* 1 1 
= 
h 
7 
ht 1 | q 
—_ 
= 3 
ml 
. Fl | 


he Nerthings . 


ſp 2 


. 


o N 9 3 LW eien = on 0 \ 
: — ” GK 5 = = — PIES; * * * e vi Y 1 
” * FL IT TOTS $I vv 2 N * "Ts of 5 al * $A n 8 4 4 "LIT 1 Sa 4, 
l 7 arte er Sat, IF q 
10 i 144 N 3 9 1 3% k SY TTY 1 4 * o 
1 8 k FA * J l | - * 4 — 


Cite t m Chancery.” 


— s Jaane; that the Duke had Aeded to 1 "FN 
- ing to the will of his father, turned upon the diſtinct a8 of taking 


probate of his father's will; the ſtrongeſt act, that he Poſlibly 


could hade done, importing an election to take under the will 


Dpon that ground Lord Northington held, Oy: Gray 5 ee 
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1 bound to take in this cauſe is as clear as pollibly can be. All the 
matter now in iſſue between the plaintiff and the repreſentative of * 
Mrs. Toldervy was the ſubject of diſpute twenty-eight years ago, 
At the Points, | that could be raiſed; the very right the plaintif 
now aſſerts, were aſſerted in that dill. Anſwers were put in; and 


; it taken upon it. "Eighteen years ago an end was put to that 


fait by the act of the plaintiff The ſuit itſelf was a family cauſe; 
and he diſtinctly ſtates, thät in conſequence of 4 compromiſe he 
A his own bill by the conſent of the other parties without 
_ cofts.' It is now aſked, what was that compromiſe, If the bill 
| had been filed againſt Mrs. Toldervy, the could have told me: 
but it is filed againſt her repreſentatives. How do- the repreſent- 
 atives know, what paſſed, what: was ee nod fone between | 
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Wi is rn * os anther i into he wank? hin iter 1 con · 
det, what was that cauſe, T muſt be of opinion, that nothing was 
done in the 'progrelifof that cauſe in 1782, by which Mrs. Tol- 
they could have been called upon at that time to declare an elec- 
tion. Did ſhe take any thing by the will? If the conſtruction 
8 one way, ſhe did, if the other way, ſhe did not. It was an ex- 
_ tremely doubtful queſtion; whether that deviſe of the intermediate 


= rents and profits would attach in Mrs. Toldervy. The object of the | 


"will was a ſon of the elder ſiſter Mrs. A/hwood.” "The expreſſion of 
"the will as to the intermediate rents: and profits is my heir or de- 
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:one heir. or che whole line. That queſtion. muſt have - 4 


been decided in er of Mrs. Taldervy, before ſhe could have 
been called upon to. eleQ ; for, if that was the conſtruQion, Which 


her ſiſters contended to be the conſtruction, then ſhe had nothin, . 

to take under the will ; but the intermediate. rents. and profits . 
would have reſulted. to the heirs. at law; who were herſelf as to F 

one-third and her filters as to the other two-thirds. It was neceſ- 
ſary therefore, before ſhe could ele, to have her right aſcertained 
by a ſuit to decide that queſtion. No ſuch ſuit was proſecuted. Ez, 
This plaintiff admits, there was a compromiſe; and. now againſt 2a 
his Own act he brings forward this queſtion: It was his buſineſs 5 

ſooner for the peace and tranquillity of all the family either to have WE 
brought it forward in an adverſe way, or to have had it ſettled m 
It is againſt all the prudence and convent - _ 


an amicable manner. 
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now to ah it. PL 1 3 5 VVV 


1 15 


vo the conduc of 7 5 « plainti, 1 dk, Is am {bound to dif 7 1 


mils the bill, and to diſmiſs i it 2 colts 3 Fm 55 


© © to eleftion ſee the 8 coi, 1 255 4 . in ha, note to Ward v. Beth. ; Z 9575 : 
Log „e ante 8 wm . W l v. * bl e „ 


4 * 2. 1 


3 * ; : : . 
£ * * ot 83 i 5. i 2 
2 . D - Abi . 
5 8 J _ a 4 2x 
ä HR * 1 ITC HRS 
— r OP rx 2 8 2 
. ef l - 5 1 
4 g / * 7 J x, Ep Re, 4 * 
* "Ab be \ 
* * : 


"BEAUMONT v. 'BOULTBEE. | 


95 — 8 - + = Bart, hiring 3 in 17 57 3 705 Ro oh 

Boultbee the elder to receive his rents and manage his eſtates i in 
the county. of Leicefer at a ſalary of 201. a-year, in 1760 granted 
him a leaſe of. a colliery and a fire-engine within the manors, &c., 
of Colcorton, Thung ton, Worthington and Newbold, part of the ſaid 
eltates, for twenty-one years; reſerving the yearly rent of 140 5 
with a covenant on the part of the leſſee, that he would not get 
| more than 10,000, loads of coal from the ſaid colliery 1 in any. one 
E year during the term. It was agreed at the ſame time, that the 
«Qual rent to be paid ould be 2007. a year; and the leſſee ac 


cordingly executed a bond for the e of 60l. N in my 
dition to the reſeryed rent of 1401. „ 
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creed 79 _ 
an agent, ; 
Who. was alſo 
tenant to his 
principal, 

in reſpe& 

of fraud. fa 
"The charac- 0 
ter of the 
defendant, i 
"as agent, e- i 
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ing bim inn 8 
his fitustion, 
as tenant, 
deprives him 


fit of an ob- 


rwe 57 a wie in writing, Chobits: by s Sir 7" te, 
1 "but on the'1:3th of March 1761 it 'was declar d, - 
amt ag 3 : Sc, chat notwith. 
; ſanding the covenant in the leaſe the leſſee; his executors, He., 
might get more than 10,000 loads of 'coals in any one year, ſo 2; 
the quantity ſhould not exceed 10,000 loads one year with another 
during the term, and they ſhould not EWESY more ans 888 loads 
in * two an 8 05 of the term. Fn 


debt 7585. 


J 5 [ | Fo bac . time aha the leaſe of's the err was N 
9 Sir George Beaumont alſo granted to Bou liber a leaſe of a farm , Part 
of the ſame eſtate, for twenty-one- years at the yearly rent of 
esl. He alſo rented ſome cottages, and the Spring wood in 
Coleorton Mood; paying to Sir ad e or the former gol 
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. i Sir N N fv in 5 . A 9 . Gre 
Howland Beaumont Bart, then aged fix years, his heir at lay, 
and tenant in tail under a ſettlement of the ¶Leiceſterſtire eſtate. 
Buullber continued in the management of the eſtate; and he and 
his ſon. worked. the colliery till the expiration of the term in 
3 1781; ; when the father applied for a new leaſe: but 
Sir George H. Beaumont bein: g abroad, and 7 homas Bridge, his prin- 

. . ” bay | , _cipal agent, declining to enter into any agreement for that purpoſe, | 

= - Boultbee in 1782 or 178 35 without authority removed the engine, 

1 80 erected an N in ee Field at ſome diſtance From the 
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ey George: E N fe 1s to o England i in 1 FF ; and b. 6 
ing informed « of the application refuſed. to . a new leaſe, : 


1 n = —_ Moy 3 Bealee, the fon, © on n behalf of his father el 
* 0 15 5 | to Bridge a Propo l, containing the terms, on which he was 


2M by : 1 55 2 willing to work the colliery. That propoſal ſtated, that Boultbee 

5 5 e 3 paid in caſh and materials for erecting a new fre- engine and 
3 e | - a new colliery | in Coleorton Field 13171. 135; that he is 
1 8 to Sir George Beaumont for materials taken from the old 
; engine 4127. 15.3 and that bills yet unpaid for altering a ſtable 
® gp = into a dwelling houſe and erecting new ſtabling would come to 
10010. Theſe ſums, amounting in the whole to 11294. 14% |} 


Wren 10 Was propoſed, i in caſe Sir * Beaumont ould not e to 
| ; 2 7 ; ö 8 : : 
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16 ak 5 n one”. years, ſhould be 1 ta 1 1808. 1 F . I 


iS like. the following. manner: if be holds the col 
|.» i Sir George Beaumont to. reimburſe him the Whole 1 
. g * f b bl h "bs 'b in | Bovi.rans. == 
1829“ 141. 18 ie don of the trouble he As cen at n Woe o 
planting the work: [If Sir George Beaumont ſhall at any future time | 
before the; expiration. of twenty-one years take the colliery into 
hand, or ſet it to anybody elſe, then Boultber after the expiration | 


of the firſt three years. to abate 70l. per annum out of the 18291. 


ery | Bede 


145. fot every Jear be Mall hold it; if he holds it the twenty-one _ 5 
years, Sir George Beaumont, then to pay for the materials only by ; 


appraiſement :; Boulthee agrees to pay for every. load of coals one= 5 LF | | 
twelfth: of the money. they ſhall, be ſold for as, far as. 6,500, and | „ 
one- eighth for every load above. 6, 000 loads in one year, ; and 5⁰ * 1 1 
per annum for the lower field Work at Newbold, Rn bo as that i i = 
can be carried on to , 1 . | 
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"This e's was Fakes by hinge 6 Wente 2858 loan. 
inftead of 6,000, as the quantity, upon which Bou/thze ſhould pay 
a twelfth only of the produce iuſtead of an eighth. He ſtated, nat 
Sir George Beaumont conſidered the propoſal fo altered as proper; 
except, that the reduction of ol. al year for the uſe of the engine 
ſhould take place from the eommencement of the term, inſtead 9 — 
the end of the firſt three years. © T his being oppoſed by. Boner, 0 15 ©, 
and inſiſted on by Sir George + Beaumont, produced ſome ben, AJ 
ence. No leaſe however was executed: but the 'Boultbees' con- 
tinued fo work both the colliery newly opened i in Coleorton Wy 
and the old colliery at Newbold, which they Tepreſented as nearly 0s 
exhauſted ; charging themſelves according to the propo al with a 1 1 
rent of only Fol. a- year for the latter, and for the new eller; 1 
wih a mine rent . I 4. a a foad . and wee 17. 6a. 


IT f % : 5 2 5 . 4s 'L 
0 K* 85 : 7 = 6-7 8 Ne . 


4 SRL N bo 


wa the bites” al ſo . PE expiration Joie the 1 of the. 
1 continued i in poſſeſſion thereof and alſqgof the cottages and 
1 wood; paying the ſame rent as he had paid to Sir it: 
 Braumant.” lu 1 790 'Boultbee the father died; having made Bis „ 
mill, and' appointed his ſon executor; WhO ſueceeded him in be „ 115 
management of Sir George H. Beaumont $ eſtate; and continued to 


work the old colliery, till it was exhauſted i in 1792, and the new 5 
ohe tall September 1797, when Sir George H. Beaumont 3 
him from being his Reward, and turned Vin __ OE n t 
the colliery, farm, and other Ms * „„ £7 > „„ 
t. NON bug ** 0 
Toe 0 . 
. . : TS. 
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4 — 3s 17 ag 1 n b Ma by's * e a, „ 
SK 8 5 1 3 on; praying an. Jceount” of the valve of this" coals 
e got by the defendant 8 father under the: Teaſe of the 1k of Augaft | 
bers. 1700, more t than 10, 800 loads'in each year: # alſs, that the defends 
ant may come to an account with the plaintiff. for all Wranſadtiogs 
between the deebdlant father, the defendant, and the Plainti 
from. 1584; or if the Court mall be of opigion; . that the Account | 
5 ought not to be carried back ſo far, and that the accounts Paſſed by 
= Thomas Bridge on behalf of the plaintiff from that time Oupht to be 
=: conſidered a8 ſetiled actoutits; that: the plaintiff tay be at liberty 

= ſurcharge and Hallify ; Gr.: the plaintiff offering to make an a 
=. lowahee | to the $Rdiin for the valve of the fire-engine At the time 
1 - : ; 5 185 : be quitted poltaſfion of the colliery in Coleorton Field upon being 
allowed a fair rent upon the produce of the faid colliery for the | 

: time aforeſaid according to the ordinary rate, at which callieries 


f Z 5 NG „ 5 70 under Sener circumſtances Dave. been We 5 8983 . 3 


| : RT . 1 ks is a 8 8 lese bad b . * an CY | 
# _ -___ walue through the miſrepreſentation. of Boultbee ; and charged, that 


a 8 „„ Bridge from a confidence in the defendant and bis father did not 
© Hnyeftigate their. accounts, or/require any vouchers; that the - 
. counts paſſed; by him contained many falſe charges, errors, and } 
© | - '  -omifioney that the old colliery at Newbold was of much greater' | 
5 FE ; yearly value than 50ʃ.; that no agreement Was entered into a- 
* 10 cording to the propoſal; that the defendant and his father did not 


5 5 Charge themſelves with a mine- rent agteeably to the propoſal, vis, 
_ With a twellth part of the produce: that a much greater quantity 
of coal was got, aud ſold at much higher prices, than appear by 


"the accounts; that they had fallen timber and made bricks, which 

8 ; they applied to their own uie, without account as to the latter; | 
= „ and as to the former accounting only at the rate of 14. ßer foot; 
| Fo 2 | claiming. the right Pp fall timber, in Colcorton Mood, proper to be 
5 fallen, and to take it at that. rate, and the top, lop, and bark, asa } 


Ws - farther compenſation for their trouble as ſtewards: the bill ating | 

n that, that the ſalary Was increaſed i in 17 792 to 50. a-year, 00 

= 7 s condition that the defendant e not ob, ber or take * | 
_— ene r hos timber END. 5 


The tans wy: bis WP: l te in many yen of | 


ER the term kis FO "got fromthe colliery a much * 1 | 


was held forth 10 fle. "That tate Was Ts to contain valu- . 
able wines of egal; Which might at a future time be worked i EC 
competition” with the plaintiff's colliery, The price demanded op ; 
was! 200 U. though it produced a rent of no more than 100. „„ 

80 that it ſhould be pur- 1 . 1 5 


a year. The defendants father propoſed 
JC w.; that propofal being refaſed the 
defepdant's Arber ir in 17 


| for 2000. and in 1772. be made a fimilar purchaſe. from Jobn 75 7 1 Rr} 
| Cotton at the rate of 30/. an gere, amounting. to. 2131. 74. 64; . 
thoſe: lande being alſo adjoining; the plaintiff s colliery, and er 
: e Rated, that his father. Was „ 
under the neceſſity of purcl ing the coals under Hergen and „„ 
not continue to be. got to the beſt advantage; and in conſequence g i. 5 1 
chaſes he got from the lands of Daun and Cotton „„ 
large quantities of coals; which were ſtacked: upon the plaintiff's „ 
land, and mixed with the coal from his calliery ;. and the defendant TI 
and his father could not diſtinguiſh, how. much of the coal was 
got from the plaintiff's Jand,, and how. much from the lands of Ew 
 Dawfon and e and; down to the expiration of the leaſe an O08 
father-got an the whole, „ including the coal got from the lands. of © x 
"Dawſon and Cotton, 282,188 loads, Hs SAN Jonds.m more po „ 


mixed with the plaintiff's land. He 


Cuil 8 lands, as. without i it the coal on the plaintiff 8 eſtate cc 


of thoſe. put 


k. at "FED rate Hy rate loads: a ee 
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"The Gs Aluded to 167 5 e as 10 che i of „ 

0 coal got beyond the quantity ſtipulated, paſſed in the courſe of © 
"a correſpondence between: the defendant's father and Bridge. _ 7:5 
1779 and 1980. Bridge deſiring an account of that excels, e 
Boultbee, the elder, ſent him an account 'of the quantity of coal e 
Se in and allo the amount: of che extra expences he had been Ee 
x in ihe laid * and in PW a new e . 


intereſt e 


n 1 / _ 
RVs: 4 
V 

„ 12 * L 2 9 85 


64 purchaſed it for his own uſe for 1 60⁰ F 
Jant's father purchaſed from Eduard Dawſon, „ 
dhoiped the plaintiff's colliery, and were intermixed i 
| wh his: e er af getting the nether coal under his land, 
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wy nuteren upon thoſe dieren * Brldge' in th e what 
be thinks may be reaſonable to pay for the coals got above 
were allowed by the leaſe, and deſiring an ExXPlanation. as t 
other articles, Boultbee by à letter, dated the 19th - of Nane 
5 1780, Wee We ME aniwer to WS a 1 


Wh „ N 3 f N Ys 


What 
0 the 


EF 9 5 


"a 17 put 80 the quantity of cis or in 8 "ON years . 
1 « the commencement of my leaſe,” that you might know, how 

| 5 many loads had been got in the whole, ſince T entered upon the 
« work; I muſt confels, that as I found the Work in the moſt 


0 3 deplorable fate, and had great trouble and expence in bringing 


wh = it into tolerable” working condition, T was in hopes, that the 
. 4 6, 200, which thoſe three years produced leſs than 39,000, might 
TI 4 be deduQed from the quantity L had” got more than ſtipulated 
7 4 by | leaſe : :; but if that appears to you unreaſonable, I ſhall ſay no 

4 8 more about it. The moſt reaſonable and'Tegular mode of pay- 
. ment woüld tndoubtedly be an additional: year's rent of 150/, 


15 | 1 « for « every. 10,000 loads, which exceeds my quantity: but out of 


A 
85 Fer) = 


«that money 'we muſt indiſputably deduct the 41 3 75. 64 paid to 
4 Dawſon and Cotton for their coal; becauſe while that was geting, 
@ Sir George s Was not. The reaſon, why I take the value of the 
. 45 new engine is this: ſeventeen years ago (owing to the rottenneß 
< Pp Sir George's 8 engine pit-ſhaft, which at that time ran in, and 
3g drowned the work) 8 8 was obliged to erect a new one at tlie ex- 

Pete of 11,3001. the intereſt of which ſinee that time amounts 
oy to a very conſiderable ſum; belides the decreaſe in its value, 
% q © whenever it comes to be diſpoſed of. The year after this, vis. 

« fixteen' 'years ago, * gave Mr. Buſby I, 600 1. for the Rotten Row 
"% and manor of 'Thring/ton ; which -undoubtedly ought to have 
"ae? been Sir George" s purchaſe, and not mine; as his deep coal ad- 
joining to it can never be got to advantage without it. From 
this purchaſe I have received no more than about 101; per a annum. 
. Theſe circumſtances. and expences, when duly weighed and 
"Mp conſidered by you, T make no doubt, will appear amply ſufficient 
«of themſelves, excluſive of the 413 J. 48 above, to balance the 


ai; profit of 48, 000 load of coals. 1 ſhall'be- happy to hear as ſoon 


1 45 convenient, 8 my "OOTY 1 8 to * coneluſve.” f 
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chnet, 


1 uber infiſted, that us no claim was Mein mids in 3 


reſpedt of the exceſs of coal got beyond the ſtipulated quantity, 
there is uo pretence for the plaintiff's now ſetting up any demand 
in "00 1 the ou onal or in _ manner Gs the. aid 
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The Icfendant admitted that 1 . "if fo (had 5 


been got from the old colliery at Newbold, fince the expiration of | 


the leaſe 3. alledging, that it had turned out better than was e. 5 


pected. He admitted, that that colliery was in 1790 alleſſed to 


the ſand-tax and poor s rate as of the yearly value of 220/.; a * 0 


that his appeal from that rate was diſmiſſed. The defendant alſo | 
admitted having cut timber and made bricks, | He inſiſted upon 


the terms contained in the propoſals, as having been acceded to, 93 
i with the alterations RO * Bridge; 3 no 3 1 5 


* 
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General and, Mr. Romilly for the Plainti iff, and Mr. Mansficld and ” 


Mr. Hart for the defendant, ſtood a ſhort time for judgment. 8 ; : 4 
dae conſented t to Arr the rent of the en 2 3g at Paine FE = 
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1 „ —Thae: is no . as to the e in 
| this cauſe; except as to the claim ſet up by the plaintiff to an ac- ; 
| count of the quantity of coal got beyond the 10,000 loads in each 


year, the quantity ſtipulated by the leaſe : the leaſe to the defendant 


„„ 3. a4 Z 
9 Io | 


at 50 l a year 18 ſo apparently under the aQual value ; When it . 


Was his duty fairly to repfeſent the caſe at leaſt; he repreſented 
it ſo low, that it was hardly worth any thing; : 'reprefentsg i it to. 


be a worked · out colliery, and as a favour to Sir George Beaumont. 7 Fu 1 8 1 


He ran no riſk. He was not bound to be at any expence. The 


fair value of the coal to be got ought to have been the meaſure of 
it. The plaintiff ſeems to be contented to take it at 2207. a year. 
Therefore it is unneceſſary to enter into the circumſtances of the 


defendant's conduct in that inſtance; which certainly affords matter , 135 
of groſs and very particular charge againſt him. As to the other 


witer they are trifling. Mr. Boultbee was certainly very. unde- 
| ſerying the confidence, which the defendant ſtates was always 


placed in him and his . b Hs muſt account for be wood and 
for the bricks made. | 7 „„ Ln we 
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5 an earhier period. With regard 40 the neglect, in many caſez 
that will have conſiderable effect: but I do not know a Pollile 
caſe, in which a confidential agent and ſteward can impute neglect 


The dbb tanto iv as to the exceſs ee enen th 
Apulated quantity. Tlie defence as 0 chat reſts-upon x the leap 1 
of time and the neglect of the plaintiff in not making the demand 1 


uc his employer; ; for it is his quty to render an account, and a füt 


- x account to his principal, and diſtinctly to apprize bim of the whale 
night he has. It is not for him to lay, that perſon has been guilty 
e of neglect, whoſe: negligence i it was his duty to guard againſt with 


8 8 1 40 bis tranſactions with. all perſons, but patticutarly oy 


LE 4 


regard to himſelf, As to the colliery, of which Boultbee, as ſteward, | 
obtained A leaſe, it is obvious, Sir George Beaumont Was not ins 
"Airuded, a8 he ought to have been by any perſon. acquainted with 
he ſubject, as to the nature of that engagement, which the owner 
of a colſiery enters into with the tenant. Thie allowance to be 
_ for. overgetting the coal cannot with any juſtice to the land- I 
Jord be poſtponed to the end of the leaſe. It is very fair, that the . | 
lan; of one year -ſhould be compenſated by the exceſs of 

Another: but nothing can be more detrimental to che landlord 
than to poſtpone that ſettlement to the end of the leaſe; Wwhick 
Boulibee has contrived with regard to his employer, as landlord, | 
> himſelf, as tenant. Another circumſtance was omitted; which 
never is admitted to be provided for in an engagement for the 
management of a-colliery: vis. an engagement not to communi- I 
cate the level of that colliery to a neighbouring calliery. "That he 
bes done with regard to two neighbouring coal owners. That ad 
Was in itſelf contrary to his duty, as Reward. Suppoſe, he had 
Ec only ſuperintendant to the plaintiff, he would have taken care 
not te communicate the level to the neighbouring coal owners. 


Every perſon, acquainted with the ſubject at all, knows how very 


N valuable an objet the communication of the level is. That neigh- 


 bouring coal, which cannot be got without the level, lies there; 
and the owner of the coal, in which the level is, bas always the 
Advantage of 8 os coal at "Buch Toſs Nane than 25 other 


. wee get it. 


At the ack of the Reale Me Bade win d eee ben 
| Ignorance of the ſubje@, from the ſtyle of the letter that appears, 
Mating; that he was informed, Boultbee: had got more coal than be 


2 = and OR MAE an account * what and bal 
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got ee e. The anſwer. . no in- 1800. 
. calculated to draw more enquiry from 
WN 2nd i Wund a little, Whether Bridge knew any thing of 


bene 


qhe ſabfect ? the other fide are three or four articles, explaining bers. | E 


pothing, Rating nothing, demanding nothing. From that exhibj- 

+ was impoſiible for Bridge to be poſſeſſed in any degree of 1 
chat ſpecies if ation he had defired, in order that he might 7 
adviſe the plaintiff as to the ſettlement of that aur and 8 : 


future management of the coal, and putting it in ſome train under TH 


| ae es Gonoquemly Bride defies an explanation; and the = 
explanation Boultbee gives is very ſingular indeed; The terms af 


this letter are 8s dexteroully contrived,” as it is pollible ee N . 1 5 


bean man, zn order to be anſwerable for nothing, to have an 5 


the conſequences g of coming to à ſtrict and rigid ſettlen 


counts. A more "extravagant and abſurd demand could not be : : = 1 
{ugcelied than that -made by Boultbee upon the firſt queſtion. 'As 


| 40 the next. queſtion the makes a very modeſt. propoſal: of an addi. 


© onal Feat s zent of 1 504. for every 10,000: loads of coal 3 5 1 = | 
ing the quantity Ripulated:: a propoſal ridiculous: and abſurd cw 


any. perſon at all - acquainted wich the ſubject. But Bridge was 297 
| perfectly ignorant; of the ſubject; and it did not ſtrike him, as it 
muſt every other perſon;that-an additional rent upon every 10% 


) abſurd. "He then proceeds to dlaim = — 


deduction of the money paid to Dawſon and Cotton for their coal * 5 0G 


«lligning dis realen, * becauſe while that was getting, Sir George's | 


Was net? AInftead'of deduQing, money ought to have been paid to 1 7 
he Frm comin 1 and Saen 8 Fm Oy got wks Ws” 8 0 Ty 
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Then as to the; new engine: was cs of Jenin ever . ED 
| becauſe he without any bargain made erected a new engine, de- ; , 
| creaſing in value; he having had the benelit of it? With regard © : 
_ to that demand, which he ſtates as to the purchaſe of the Nollen, 
Row and manor of Thrang ton for 1,600 J., it is fair to ſtate, =.” - 
that ſum of 2,600 J. ſhould go in compenſation. of a conſiderable | 
part of the demand, if not to the whole extent: but it is only upon | 
the ground of the plaintiff having had the benefit of it that it can 5 
de ſet ei againſt His demand for the coal. The concluſion,” that 


A} rage kems to hare drawn, i 5 chat it would be a bad { account for No, 
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pportunity of advancing or retreating upon any of the hints be 1 
bal tigen, and upon the whole exceedingly to alarm Bridge! . 
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all the counter demands were allowed; the balance of the 


" " Chantery, | - 
"he a to demand * Upon a calculation it was ir * 1 
Account 

would be againſt the plaintiff: but that is only upon the ſuppoſi- 

tion of his having acted for the benefit of the plaintiff; acquiring 
rights, that would be a benefit to the plaintiff, and little to him, 
As to the 1, 600 J. laid out in the purchaſe, Bowltbe: receiving only 
100. a year, it was handſomely. done. The length of time weighs 
leſs here than in any caſe. The account ean be taken now as well 
as at any time. The queſtion is not merely between landlord and 


tenant, but between perſons, in one of whom, as the anſwer ſtates, 


the moſt implicit confidence was placed by the other, to receive 
the whole rents of this eſtate; and at the ſame time letting him a 
| leaſe of part of it; which leaſe: he has no right to defend, as the | 


_ anſwer ſtates it; as any other perſon may defend it. He cannot 


deveſt kimſelf of the character of ſteward. Every other tenant is 


” under the control of the ſteward : but his duty, as ſteward accom- 


IN Pl K 


panies him in his ſituation as tenant, and in the bargain he makes 

in that character. I'ſhould be very ſorry to deny, that the groſs 
abuſe of that unſimited confidence, placed in the defendant and 
9 father, would afford a ſufficient ground in this caſe : but I have 
no occaſion to carry i it ſo high, and not to give him the benefit of 
Is length of time, from his conduct; for upon his letter he ad- 
mits the plaintiff's right; he admits the coal he got; and ſtates as 
a compenſation the benefit of the purchaſe. He has a right to ſet 
off that purchaſe againſt the demand: but he has continued to 
poſſeſs the purchaſed eſtate. Upon the foundation of that letter 


5 there is a demand: the defendant holding the eſtate; and bis 


letter implying a direct offer. The account was not proſecuted ; 

and the matter reſts. Till that matter is liquidated, till theſe .af- 
Fairs are arranged, the INE: between the 11 ne and , the de- 
endant 3 is not ca. 


Died an account Y the quantity X 3 15 1 the 10,900 


6 in every year of the leaſe, and the value of that coal; and 


mw upon the other hand an account of all thoſe claims made in the . 
letter, dated. the 18th of December 1780, as a deduction from what 
may be coming due on the account of the overplus quantity of 
coal got: an account of the rents of the Newbold colliery ſince; 
- charging the ſame by conſent of the phimtiff at 2204. Aa Jear; and 
an account of the timber and bricks. L 
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i The Lows OF was proceeding 10 declare dhe * 


ſendant à truſtee for the plaintiff as to the purchaſe of the Rotten 
Row and the manor of Thring flow at the ſum of 1.500 .; and in 
anſwer to the objection, that it was not prayed by the bill, ſaid, it 
was within the general” relief ; -and that the plaintiff was bound to 
take it: for no diſſent was expreſſed from the letter of 178 47 
in which the defendant deſires to Tet off that againſt ſo much of. 
the demand, 'and if Bridge had prefſed him, he would have ſaid, 
be meant to give the plaintiff the benefit of the purchaſe : but his 
Tora added, that he would Teave him to his election either to 
take it or not; and declared, that the defendant conveying . 
eſtate purchaſed for 1 boo. has Aa right to. et off that. againſt 
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Ir. Stratford "os Mr. F 1 for the Defendants —Firl, 
AZ theſe defendants are agerieved. by this decree; as no declaration is 
made as to the Lower Swell eſtate: Secondly, as the Brize Norton 


eſtate. is declared well bequeathed in truſt for * the chilies of 
Samuel Brown and Aer, e ee, e Top 


A . F 


1 to the firſt point, OY bill does not pray any 8 as 0 
the Lower Sell eſtate ; but: it 18 very defirable, that the opinion of 


Yo it will belong, fubject, to her, equity: . 


5 * 
a * . 4 
ve > w; 2% - 


Ses to explain the other. 


< 3 " * 
{ +13 : 
ey 4 1120 - 
£87 . 
. 
o 


N % \ ; 8. * 
Wo os 8 * 2 
* n . us 
F 0 . „ 2 ” 
; , : A * 
'BY CY 36. To pet . 


bah, | 


1 4 111 
7 1 Ll 
"2H 1 
8 4 9 L; 1 
* 4 
N 18. i a e 
, f * 
. 9 
4 7 
9 <4 \þ 


Lp vol. 4+ 


JS 708. 


The ks \ 
affirmed on 
* ö 5 


the Court ſhould be pronounced as to that. By ſuſpending the _ 1 
queſtion the Court ſuſpends, and may probably diſappoint, the 1 
right of the huſband ; to whom, if the decree i is $ made 1 in her fa- is 


9 pon is other point, che Aiſpoſition of the Tis Swell . 5 | 
There is a manifeſt confidence | in the 5 
nephew John Brown as to the former.” All are not intended o 


take: but the choice depends upon his diſcretion, „ impoſlible „„ 
; therefore to TW that any one, much leſs, that al, could take with- „ 
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out his appointment, | How can this, doctrine TOY bead 
fo -s intention to give that eſtate to one. How cin the ( 


execution of the truſt deyolyiog on it, do that, which the — 


ed vi 


de. could not have done? The diſcretion as to the other eſtate ; is con. 


ſiderably enlarged: but till there is a diſcretion, tO be executeg 
_ . perſonally... Tbeſe words ſeem to baye been underſtood by the 


ON Court, as if « or” was to be conſtrued * and.” I is not material - 


; ' theſe defendants, whether that conſtruction can be made, or not: 
br if it can, the ſame power of ſelection muſt apply alſo to the chil. 


+ _ dren. of Wi lam Auguſius Brown as to the children of Sumuel. 


„ queſtion i is, whether there is a gift to either claſs of children, 

7 ſo that they can take any benefit, but in the- manner expreſiy 
1 directed; vis. by the choice of Fobn Brown, That queſtion is 
- diftinaly determined in - The: Dube of Marlborough ve Lord Gadel. 


IG We Siva (a). Lord Hardwicke' s words are (6) © Here is no gift to the | 


« children of the teſtatrix, otherwiſe than as they might take v9 
2 35 « execution of the power by her; and conſequently ei! 
a mere gift to her for life, with power to diſpoſe, &c“. Thy | 
caſe was infinitely ſtronger: the teſtator was making a bro · 
_ han for children; and an attempt was made to execute the 


5 3 power: yet Lord: Hordwicke would not aid that defective execu - 


tion. In this caſe there has been no attempt to execute the power. 


I᷑ᷓÿbe true diſtinckion is, that, if there is a gift to the children, nl 
ide power is only as to the proportions, the children ſhall tate, 
tough there has been no appointment : but this: is no gift to the | 
children: it is ſimply a gift to one, with a power to give to ato- | 


ther; and there is a refiduary legatee. Where the gift is through 


2 power, and the power is not executed, it is as if there was no 
ſuch power. How can the power devolve on the Court? The 


To perſon to execute it is exprefsly pointed out; and that negatives 
an execution by any other authority. The teſtator might have * 
_  . reaſons for truſting this perſon. He might be appriſed of all the | 
_ teftator's partiality. The fallacy is in treating that as a truſt, which 
is manifeſtly intended as a power. Mr. Powell (e) ſtates the diſ- 
;  tinQtion between a non-execution- and a defective execution; that 
equity will never interfere to ſupply the former; becauſe it would 


TT be repugnant to the nature of a power. It i is true, as was ſaid by 


5 the preſent. Solicitor General i in his reply in this cauſe, the Court 


3 will never permit a ruſt to fail by the non- execution or death d 
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bot u that; en os trire us to the TY 08 U not „ | __—_ 


<< qu but u Nlettion of bbjetts ; Which the Court will not 
ke ben elf; becauſe the Court cannot get at the grounds, by 
+ the Uiferetion was to be "regulated. Theſe children were 
intended to have juſt What ub. Brown ſhould ſay; and the Court 
4 called upon o lay, the teRitor has given to tele children: bue 
wy connond wil d e ie will not create a ee . 
a * aut ur wwe ee e eden Wo 4 power Milz 
a or avellerit, as idiotcy, c., the Court has taken upon 74 
ths execution: fo, as to charities: but the reaſon is, that charity 
is the objett; which” vas the ground of Maggridge v. Thack- 
8 (a) and thoſe caſes were upon the former argu ment admitted to "a 
tand upon their own ground: In Major v. Linbrey (5) the word _ 
 « fire” amotinted to a diſtinct gift; which Was alſo the Ta: 1 1 
Harding v. Glyn (e); and if not; that caſe muſt be cotilidlered a 
overruled in The Date of. Marlborough v Lord Gololpbin. a 1 
Witte v. Boudimgron 60 there wis a clear legacy by inference from _ 
- the limitation over, if there ſhould be no Stand- children. It hap- | 


_ pened alſo, that the eee e were longed next OY "Bn; and ; g 


en e 1 * ff 
. n wy Mr. Bell ih u "Y FRY POLY The 
quid as to the Ls 0 
einnot be ripe for deciſion till the death of Mrs. Higgs : but her 1 
baden e * wo . 9, 2 2555 it ada to a 1 
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- Wit OR to or 405 pate 115 the Was th ii 1 | 
i been put upon it by the decree, is the moſt rational, and the 
neareſt to the intention, that can be ſuppoſed. Though a power of 
ſelection as given to Fobn Brown, che inter 


- not depend entirely upon the ſelection to be made by him. All 255 


the children of Senuel.Brown and Williams Auguſtis Brown were in 


_ the teftator's contemplation. The fatr' conſtructiot is, that Fohn "XN 


 "_ was in fact me x truſtee; and had nnn ae than 3 | | OR 


ſt of the children does . by, 


918 here the act to be Gone is not a mere apportionment | N 


1608, 2 


per Swell eftate does not now. ariſe,” That : x „ 
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* 2. . 1. . 4 75 c. 0. 327. — Ka V v. > mY The „„ 


dee de Bowyer, ale; ol. 3. 633. 714: Cirbyi'v, Frendh, ante, vol. 4 48 
(8) Cited 2 %% 65. 
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; mere power of nomination and ſelection 3. and For there. as b many 
85 authorities for the propoſition, that the truſt ſhall not fail the 


deathby 
of the truſtee, Doyley v. The Attorney. General (a) is a very ſtr 


ong caſe 
40 that effect. The. interpoſition of the. Court on tat ground is 


aid to be confined. to charities: but though een _ . 


| a 1 more frequently in thoſe caſes, Jet it is general; and. in. Moggridge 
5 v. Ti backwell the argument was upon the general principle; that in 


- jo ; 5 274 
- . * 


a all caſes of the death of. the truſtee the power 


wer devolves upon the 


- Court. Suppoſe, there was only one child: in that cale Jobn 


Brown could have no diſcretion. . The diſtinction between truſt 


5 and "> power an this reſpect 1s not Juſt, . In Alexander v. Alexan- | 


der (6). Sir Thomas Clarke does not take that diſtinction; but 
ſpeaks 0. of powers devolving upon the Court, where by ac- 
.cident, as, the death of perſons, they cannot be exerciſed by thoſe 
perſons. Wherever there is a clear intention, that certain 


; people ſhall. take, and the mode only is left to the party, that 
8 truſt. It does not depend upon the uſe of a particular 
2 word., Thie Court looks to the ſubſtance; according to what 
E Lord Hard wicke ſays (d) in Godolphin v. Godolþhin. | Some of the 


caſes, which were conſidered in Bull v. Yaray (e), have had the 


1 word 1 deſire“ 35 but they do not turn upon the particular word, 


oy if. the intention appears, that certain objects ſhall take, and thoſe 


objects are pointed out. Another circumſtance, upon which there 


can be no doubt, that, this is a truſt, is, that there is no diſpoſition 
e The Dake of. Marlborough v. Lord Gedolphin is plainly diſ= 
0 tinguiſhable. In this caſe the perſon, Who was to execute the 
power, died; : and neyer did appoint; and thereby i it is become ab- 


ſolutely impoſlible to exerciſe i it: in that an actual appointment 


55 was made by way of will; and two of the legatees died in the life 
| of the teſtatrix ; ; and the queſtion was, not, what would have been 
the reſult, if ſhe had died without attempting to execute the 

| power, but, whether thoſe. two ares lapſed; as to which the 

5 attempt to execute the power failed by accident. Another diſ- 

. 5 RinQion is, that was a power coupled with an intereſt, © The ob- 
„ ject of the power was to ſecure their obedience to Lady Sunderland, 


_: merely for the beneßt of the children. The diſtinction is 


| ©  exaftly that pointed out by Sir Thomas Clarke, in Aleranden v. 
. Alexander, In Maddiſan: v. Andrew (/] the caſes, in wbich 


P wers haye devolved. on the Court, are mentioned: the non 


(4) 4 Fin. 43. Oz Vl. 640. LEY 2 TY OE. wy 1. 4 


| 5 95 Le Ame, vol. 1. 470, — Maiim v. Taighler ante, vol, 2. 333. 529+ and the caſes 
<liefted 1 in Mr, Sanders's notes to Hardiag v. I 1 4th. r. (/) i J. 
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alto zo be oblerved upon che eirbumſtances of this caſe; that the 


wholeyintereſt the teſtator kad in the Brise. Norton eſtate is given 


| 5 Buoun¹˙¹%erttain truſts ; and after thſe truſts are per- 
1 ace anthorzes and empowers him to diſpoſe of the ſur- 


legt til is manner. Upon this: diſpoſition and the facts, that 
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the veſting 8. 
prevails in 
Courts of - 
Equity as 
to r a 
legacies ; un- 
leſs a con- 
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"inferred ; 
as, where the 
time of pay- þ 
of a Aden bequeſt i is eſpecial- 
* ſhould S#ecumulate and be paid 


3s The eher tl gabe with 1 to her mother Mary 
Sac the legacy or ſum of 1, ,; to her brother Fames 
Snowden the legacy or ſum of 20“; and the legacy or ſum of 
EF to each of his children: to her brother-in-law James Wi ater 
the legaey or ſum of 1,0007.; and to his daughter Catherine a, 500 l. 
Then, after giving ſeveral other legacies i 155 the ſame manner, the 
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\ favored, to prevenran intellacy , anda direction, that the inte 


e a deduction for maintenance and preferment, is 5 fulkcienr to FOIA 1. 


, bor ſubjeft to eteptioas. 
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5 "bi 
8 : gre md bequeathed a the Fe t or dividends of I (591, to 65 
F & 5 4 Winſhip,. to be paid to her balf-yearly for her life, and the Principal 
F death 40 be conſidered as part of the relidue. of 
Mtektas. | of her (the 
R teflatrix* 8). perſonal eſtate; .and in like manner the gave. and he. - 
ö queathed the intereſt or dividends. of 2 cool. to her brother 70 
=. Snowden, to. be: paid 10 him balf-yearly during bis Natural life , 
1 5 and the principal at his death to go and be conſidered As Part of the 
_ . f | reſidue of her Perſonal eſtate, | She then gave ſome. ſmall * 
Ne which ſhe directed to be paid in twelve months after her deceaſe; 
8 And deviſed. to James Snowden and James Winter, their heirg and. 


Wk 3 aſſigns, the bouſe ſhe lived 1 in; in truſt to permit her mother to 
=. tive therein, rent free, or to receive the rents and Profits, and to 
— hold, enjoy, and make uſe of, all the plate, linen, china, pictures, 
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DE .perſonal eſtate, of what-nature or kind ſoever and whatſoever, ſhe 
= . gave deviſed, and bequeathbd, the ſame to the faid Famer Snowden 
3 Ins "and Janes Winter, whom ſhe appointed her « executors, upon truſt 
=. N 10 out the fame upon Government or 1 real ſecurities; and. the 
1 5 intereſt and dividends thereof | the directed to go and be paid to her 
13 os 0 "mother. for life; and? at her death the digected the houſe and 


3 bouſebeld | goods, Plate, linen, china, and furniture, to be ſold, and 
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b N wth opal cllate. he gave, deviſed, and bequeathed, to o the Azughter of 


n 4h beg brothers" GR See 15 phe. 9938 Snowden, to be equally 
1 8 e Wes 9M divided. betwixt them,” ſhare: and mare alike: the ſhares of the 
3 — 55 ſons with the intereſt or, accumulations thereof to be paid at their | 
e ages of twenty-one Fears, and of. the- daughters at twenty-one or 
Tb hoy £ marriage, after à ded uation of. what may be laid out for their 
Fe he maintenance and harms in the world. *. | ol * . 
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RPE 15 8 . George Snowden, | in the will called James Snowden, and John 
3 5 DT F Spc died; the latter without flue; "the. former. leaying two 
1 gy 1 _ Jons George Snowden and Jon Snowden ; "who died under twenty- 
| 4. © one inteſtate,” and without iſue; lea ving heir ede Jaye 
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1 Jown to the year 17993, and upon the 26th of Ju in that 


ear, the cauſe coming on at 5 Rolls for farther eee „ uy 5 by: 
Years 


decree” s made; 0 
_ third of the relidye of 
Bank Annvities = 


of this plaintiff 1 Catherine Winter: Jad that the remaining mn 


ſhould be carried: to the account of the perfonal eftate of Famer 
: Noble in the caule of Wilſon v. Mackell, 1nftiruted upon a bill TY 


the executors. of Noble for an account of his perſonal eſtate. Sub- 


ſequent orders were made upon the ſame ground, that the reſidue | 


L. the le eſtate 17 52955 Undepbill 8 _— 0 . 


e Was made, eſtabliſhing the Will, and-* E | 
the. een, Several proceedings were had' in that” — 
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"cali Winter e 5 the age of tereuty· one Lig 1996; 
4 married Fames Balger, they filed this bill. againſt eee 


J his will | ating, ͤ the decree, pro- | - _ 


' nounced in 2790, has not been inrolled ; and therefore the pl 
E. _— 1 file a bill of fevlew, but are entitled t6 have it 
reconſidered by a hill in nature of a bill of review, and to have 
that decree and two orders, made upon the zoth of Fly 1793 4nd 
the ziſt of March 1794, reverſed; z on the ground, chat the eds 
1 b adler the will of Mrs. Underhill did not 'velt i in any of her relidy- 


ary legatees, unleſs ſuch reſi duary legatee f ſhould attaĩn twenty-ori . 0 


ch if a daughter, be married; and that Cetrge Snowden and Joby © 
Som having died under the age of twenty-oge, -the Whole 
ref ye veſted i Catherine Ou. be, bil 2 a FR. 
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. . . 1 the Gade ERR to 8 bill, as. 
1 and that the queſtion ought tq have been brought * 
ward upon a rehearing. It was agreed however, that the cauſe 
mould proceed; and, if the Pplainriffs could un ay 9 n 
e be brought es in the cegular form. 3 
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3 bene . plaintiffs. contend, that either the whole ip. he 
ent, that has happened, belonged to Catherine 'Bolger dy implied | 
diet ig, upon. the ſuppoſition, that this was a joint bequeſt, © 
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not elt till the, age of. twenty-one relpeQively, one-third in "her": 


own right; and, as gne of the next of kin of the 18 * 
aß the,gihier, e being 91 of.” ö 
5 2 25 feof * 95: 
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Eh 52 la che firſt Dem of. 85 will Re 97 #61 siven Wtelute) 
to each of theſe. reſiduary legatees and other perſons, The teſtattix 
1 only What was. firily neceſſary for their maintenance to 
be applied during their infancy. It is clear, that, if i it were not for 
the direction for. payment -at the. age of twenty- one, the "veſting 
would not take place till that period: but,! it 1s. faid upon that di- 
Tea on, that the payment only is ſuſpended. That was the argu- 
ment uſed upon the will of Mary Snowaen . in A: cauſe (a) between | 
the ſame parties: in which your Lordſhip, reverling the decree of 
1 Maſter of. the Rolls, held, that the whole relidue under that 
will ſurvived. to this plaintiff, , Jn ſome reſpects the reſiduary Clauſe 

in that will intirely agrees with this: in others,. 1 admit, there is 4 
e difference. 115 Tour, Lordſhip, i in that caſe diſapproved of 
" the rule upon this ſuhject, taken from the Eecleliaſtical Court, that 
_ where the time is annexed, Not t to the gift. of the legacy, | bur to the 
payment, che jegagy ! 8 yelted; obſerving, that 1 it Was never treated : 
with much reſpe& ; 5 and js ngt founded upon any principle oke in- 
Tterpretatian: 2 rule, which Le rd. Cowper. "long, ago obſerved wh 
_—_ upon very Nender grounds and Which Courts of Equity | 
_ have [ſhewyg..a.. ſolicitude 10 cireumſeribe and narrow; : * Tater v v. 
0 eftiplace (U before Lord Somers. Jennings \ v. Looker (: 6 Provje 


1 Abingaon (a), Steadman. v. Palling 0. Not only t the Principtl 
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is not given by this wil till the age of twenty- dne, but, as your 
Lordſhip obſerved: in Maclell v. W xs not even o che cane 
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« [give at twenty-one,” pet a direction for payment of Interelt 


ſhi vet the d egiey; being evidenee of an intention to .veſt- it. 19 
| 70 y of teaſBning;- Where the. words are ſuch as by ths com, FL. 
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1 ſihe would velt the legacy, the eireumſtance, that x 


is übt td he Pg * the e of. che rule. 
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been decided; that, OO the words are . manifeſtly future, An 5 | 
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"Baby 4f there bar no'-i implied ü viren, at leaſh, theſe: ww: 


legacies” are undiſpoſed bf: and then the Plaintiff. going, 


Lot Calettton« 


produce an inteftacy. Tou might argue «litth 
where the legacy"? is to fall into the reſidue, an 
net arrive kt the period © but it is diffiault to argue upon the i in 


tention, Where it is to Producer a partial igteſigey: (G). I. obſerved 1 ; ; 
f was founded in cbis z that . 5 


in the foriner caſe" that the 2diſtit 
FFC 


from the Nomun lav. This Court chas hot adopted it, where | it is. 1 | | 5 


W, 


a e Hor rant ubs asd of the intention 
Lale N 8 | 1 1 . 1 {y 45” : 8 41948 ſs 1 . 5 „ 
7 e very ay: upon a lapſed, F 
legacy : 3; but this is a reſidue; and therefore your conſtruftion is NY Dn nh 

upon the intention, — = 
nd the legatee does — 


not tonipeſied, 46 to land: there is alſo the coplidgration, for the 5 z ” 


rs WU. "Te from che Report of that. caſe; I intimated, | 
un (I ber kor the rircuniſtances;inthat caſe,;.l 


the perſonal eſtate muſt be uniform. But what. governed, my 


© FLY 1 


opinion in that caſe was, that 1 muſt have ſtruck out of the will 


1 felt myſelf 4 1 
5 eompelled to follow the rule. The deciſions of the Courts 48 to. 


the limitation 'over by Holding, that thoſewere veſted legacies ; 


for there could not de a caſe, in which; that limitation could take 
3 check dhe gegatee over taking nothing but in the event of the 
destis of the grandſons under twenty-one and af the Sand- 


dapghtar. under that age, and unmarried ; and alſo there was a * 


ve clear, 7s though not a very well exprefſed, inte mtlon · in the will, 
that; there. ſhould. be croſs zemainders.” In this will it is a mere 
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tenaney in common. There is nothibg to me at intentioniof 1 1 5 be 1 ; 
ſurvjvorſhip, or that one ſhould take, if the other ſhould neee 
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EY 2 St of Equity in this country, inffead of being: ta get rid ef this 


rule, has been to extend it; for they only hold themſelvea hound 


| to conſider Jegacies-not yeſted, "becauſe the Keelefiafical Cam 
5 here ſo determined: but the object of Couris of Equity is, tha 
perſonal propetty ſhall be confidered-veſted z unleſs the contrary 
Os appears; and that the oppoſite rule ſhall hold as to real eſtate, * 
| this reaſon; that it is moſt convenient, that -perſonal Property 
"ay ſhould be diſtributed: at the death, and that real property ſhould 


1 charged, Determinations hate been made over. and over 


IS uon thoſe gre 


8 * ; . Pg 
- Yr * Lt 4 „ 
FR; 1 * Fi ien "4 5 
; * | E. * 4 "I n 2 3 v 7 3 4 e 
* . ot Er EL ES BE hd A 15 TE” 4 W 8 % 8 
"TOP" l D A De WR A 


Thurlew's diftinQtion was (e), where the time is ſo annexed to the 


: ' as to form part of the character of the perſon to take, fo as to 
_ nalſe a condition precedent, chert the conſtruction of the Roman 


law, veſtitzg the intereſt, does not take place: but where the time 


bs appointed for the convenience of the fund, as ſix years after the | 


| teſtator's death, or, as in many caſes; at the death of the perſon, 
- who takes for life, according to the leading caſe in Fentrit (b) and 
3 v. Eltin (Gi the role PRONE the para 5 that time 
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N a legacy was ſuſpended till the age of thirty-two ; "and 1 
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bis is withia al 3 1 Therefore t 45 bill lt Alwe 3 


0 coſts, taking this to be a bill of review upon error, it follows 
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AE cas become veſted in Richards in truſt for niet 
1 and his heirs; and that the ſaid two ſums and a. confideras 
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HO of Mr. Brent, to the ule of his eldeſt fon; George Bu. 
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mainders; - remainder to the uſe of the heirs of his body; and he 


after payment 
of his debts; as aforeſaid, and legacies, to his executors; in = to 


be "I dy. 


ſell the leaſehold, and aſter payment of his * aud fu- 
Fo Heral e 1 moieties to NOD two ſons. ER +. 


4 + ki 
ay 41 LOT OT * Top 


1 «hte 8 5 bone Was the 3 executor of his father, 


15 - 15 1789 the bill was filed by Tmat Butler to have the will eſta. 
Ws bliſhed; and the uſual decree was made. Upon the accounts the 
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& the equity of redemption to him there was no eee ee i I 
With Bernard the mortgagee. The executor of eee, | . Ke + 
g hever Habſe te pay the money to him. As to ite being a. 1 1 
contra of indeninity,"in Tweddellv, Tewedlell and many other 5 5 1 4M 
caſes there Was a poſitive covenant :- but that was held not to have 1 4 


the effect of making any alteration" in the original debt. In this. 1 85 : 
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 cumſtance there relied on, no communication with the mortgagee, OF 
occurs in this caſe. ; The circumſtances, which In that caſe deter- r 
migec it to be the debt of the party, were the new mortgage, and. Oo | 
the ſecurity. given to the mortgagee upon a farther ſum borrowed, 7.5 70, p20 
? This is the weakeſt caſe, that has occurred ; merely taking the 9 
| equity of redemption, ſubjea to 2 mortgage, wittioar any commu- | ” - . 8 ; 
nication with the mortgagee | or any ſecurity to him. The deviſee 
3 muſt therefore take the eſtate cum onere. The debt originated with - 
Brent; it was not the debt of Butler; and | it remained i in the ſame - 
4 ſituation. at his death ; never acted upon except by that agreement 
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20 FRO 4 Mr. Res for the wee is in com- 
| 3 ſenſe an agreement with Brent to give him for this eſtate the 
5 money Brent owed Butler and ſo much more as was due to Ber- . 
nard. Suppoſe, Bernard had not been mortgagee. It is true, 1 
Buller did not make. himſelf perſonally liable to Bernard but it is 
alſo true, that it was a debr due from him in reſpect of the eſtate 
0 Bernard ; ; who could have forecloſed bim. In all ſenſe and 
e it is a debt due 'from Butler to Bernard); though the latter | 
could not have ſued Butler perſonally: It is directly à debt at 
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(reſo be, that a an action did not acerue; When if Brent had been 
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"I has been ſaid, this executor has bone right i in paying g; for by 
eircuity unqueſtionably. he might have been liable; and, Tagree, go 
if an action had been brougbt againſt Brent, be 2.20 have com- 
pelled Butler | in his lifetime or his beir or deviſee to indemnify 
bim. | Bux, x believe, the decree would have. been for 2 fale of the 
eſtate, and. not for payment out of his perſonal eſtate.” Upon a bill 
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4 neral and teſtametttaty expetices, be it the firſt place fully 
paid and ſatisfied. He then gave and bequeathed to his dear wife 
Ann all his houſehold. -goods- and furniture: of houſehold, plate, 
jewels, linen and china, in, upon, and about, his two houſes at 
ingen and Ram to anch for her own ahlolute uſe and bene- 
fit. Alſo, he gave her, all ſuch fum and ſums. of money, benefit, 


85 % right;"and interefk, wich Half besee due ag nd payable from the 
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| Atticable Society for perpettal Alſurance of "Serjean?r In. He 
on deviſed, "and bet queathed, "All his meſſages, lands, tefiements, 
and he enter ts, REY and Whereſvever,” and allo all his 
ones in "the Funds, t6/his f on-in-taw "William Hartley and his 
erde friend Henry Hurle, their heirs, executors, adminiſtrators 
and aſſigns, according to the ſeveral an ne reſpective eſtates and j lin- 
terelts therein; ; pot truſt, that they and, the ſurvivor, bis heirs, 
and aſſigus, ſha mall a and go, out of the rents, 
280 pro rofits, , of his faid  meſfuages, lands, t tenements, and he- 


reditaments, 8 the dividends, Interefts, and ps beds 8 f his 
the Funds, pay all his juſt, debts, funeral and teſtamen- 
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or footer, if his trulfe & mould think proper. He alſo directed, 
that his truſtees ſhould from time to time out of the rents, iſſues, 
and d profits, of his faid meſſuages, lands, tenements, and eredita- 
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fe, the fit payment tobe within ix months vafter.his/deceals ; 2 


aud upon farther most, hat they ſhall pay alf the reſt and refidie 3 
©f the-fald-rencs, ies, and profits) Geigen de, intereſt; nt ps. 


ceeds, (ſubject to ground- rents and other outgoſtiys in reſpeck ok 
his ſaid meſſuages, lands, tenements, and hereditaments) into the 
proper” hände ok bis daügtter n Hartley, Ane nis e grand- | 
daughter Ann” Hartle mall attain "the age of twenty- one, or be 
married; which ſhall firſt bappen 3 * aud "when and fo Toon'as the - ; 
ſhall attain twenty-one, or be married, then upon truſt, that hey 1 5 5 | — 
ſhall aud do out of the rents, icſues, Abd profits” dividends, inte- 1 1715 5 =_ 
ret, and proceeds, 36 aforeſaid,” pay His ſaid grand-daughter an _ 

annuity: of 300 l. 2 ear during her life; © "and! ſhall and do pay * „ 
reſidue and overplus: of the ſai rents, ifſues aud profits, Uividends, 
| intereſt, ard proceets, after fatisfyitig the Wi übt ty,and gfound-. Ms 
rents and ontgoings, as aforeſaid, Thto The hands of his mid Aang, — 


ter during ber life, to and: for ber 0% ufs and beteßt? and from „ 
and immediately after the deceaſe ofthis daug hter he gave, WM a 3 


and bequeathed, all His fad mefſuages, kts tenements/and here 
ditaments)"mibnies in the Funds, and he dividetids, intereſt, and CER a, 
proceeds, then due from the fame, arid all his eſtate and inter i 

therein, unte ant te the uſe of his Stand- daughter, her heirs, „ 
execiitors; adminiſtrators 'and aſſigus, "ſubject" to the proviſo a bd. . 55 ; 1 = 
declaration alter mentioned: provided, that in caſe” is grit 6 111 
daughter ſhall not at the deceaſe of his daugſiter have attained" tlie 1 
500 5 eee rg or ribe married, chen that © his'truſtdes thall e n | 1 7 1 
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ſhould not be ſold. All the reſt and reſidue of his real and . ; 
ſonal eſtate, whatſoever and whereſoever, and of what nature „ 
Find, and quality, ſoever the ſame may be, not by him oral. 0 wo 5 
given and diſpoſed of, be gave, deviſed and bequeathed; unto his. 
ai daughter, her heirs, executors, adminiſtrators; and aſſigns, ab. 1 „ 
| ſolutely and for ever; and he appointed the faid Milliam „ 5 

his daughter An ln and the faid Henry Hure, bis-excoutots. | 7 8, 
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eſtate. is by this. will ,exempred from. the debts, up Q all the au- 
. down to the late caſes (0% and, particularly: Burton v. 


. 


Fuel 955 in which your Honor went very fully 1 into them all, 
\\ Thet fe, Was. no particular  exemption./in. that caſe... In, this caſe, | 
_ though there is firſt a general direction, that the debts and funeral 
and teltamentary expenees ſhall. be paid, the, teſtator Has itnmedi- 
ty afterwards provided A particular fund, which. i is; very I 
_ amounting t to. 47200 45 a year for the debts, legacies, and annuities, 

The perſonal eſtate he bag given as a reſidue. The words are 12 
near thoſe} in Burton v. Knowlton, 12 T he Courts have been uniformly 
of opinion, that to exempt the perſonal! eſtate. there muſt he ex- 
pres words or demoaſtratio plain. In this caſe the intention is 
Ilear. The. reſiduary bequeſt compriſes expreſsly all the perſonal 
fate not by him. otherwiſe: given and diſpoſed of. This does not 
come within 7 he. Dube of, Ancaſter, v. Mayer (e) or Brummel v. 
 Prothero (%. 15 There i is, 1. admit, à ſhade of difference between 


| this caſe and, Burton v. Knowlton, : from the firſt, direction in the 


outſet of the will for the payment of his debts ; but that is not 
ſufficient. It is clear, he intended to give as a particular bounty 
all the remainder, of his eſtate, except: what was before given ſpe- 
Abel, In Tait v. Lord Northwick (4) there was. an ingredient, 
chat the funeral, and teſtamentary expences were not provided for; 
Which in this inſtance are exprelgly charged upon this fund, not by 
_ Jaw liable to them. This is a diſpoſition not only of teal eſtate, 
ut alſo of | perſonal, property, money in the funds; which alone 
ze more cotifiderable than the debts. - The teſtator 'sdaughter 1 is not 
des for pee of he debts. She i is an executrix: but this 
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"The next ton is, 15 paſſed by this a for the . e., 3 


of creating a fand for the debts. The words“  meſſuages, lands, 

« renements, and hereditaments“ are certainly very comprehenſive. 

It will be contended, that they include leaſehold eſtate; and cer- _ 
xainly the ſubſequent words favor that conſtruction. If upon read- 1 5 e 

Sf the will the Court ſhould have a any doubt 2 172 this * the ; ; . ; 1 | 

cauſe * to 2 2 < over. 70 3% ET | 
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* meſſuages, lands, tenements, and bereditaments, alone certainly = 1 
would not paſs a leaſehold eſtate: but I am clearly of « opinion, that 1 


what follows is ſufficient. He gives his mefſuages, lands, te-. 
ments, and hereditaments, and: his monies in the funds, EL 1 
truſtees, their heirs, executors, adminiftrators, and aſſigns, accord- 5 f | 
ing to the ſeveral and reſpoctive eſtates and intereſts therein; and 5 


e ward ® groumd-renes” puts ir out of ll geuße ez. 


"Ms 1h; 2 genen, aon 15 . bee rde ks maſt 40 5 
5080 upon their own circumſtances. The queſtion muſt be, whe- 
ther there is demonſtration: plain of an intention to exonerate Me 
perſonal eſtate. There is none of the evidence of that intention 
in this will, upon which your Honor relied in Barton v. Knowlton. 
No expreſſion ſhewiog an intention to diſcharge the perſonal eſtate, 
1s to be found. The will begins by a direction, that all the debts _ 
funeral and teſtamentary expences, are to be paid. That would - 
charge the real eſtate as weli as the perſonal (5): but the perſonal _ RG 
eſtate muſt be firſt applied: According to the common conftruc- 5 
_ tion the perſonal eſtate is pointed to by that clauſe, as the fund —_ 
applicable. The ſpecific articles then given to the teſtator's wite es. 
are taken out of that fund. The next diſpoſition charges the real . 
| eſtate, as an auxiliary. fund, with the debts and legacies, Ifthe 2 
a teſtator intended the debts to be pay a4; 1 * n e 
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: taken out of the reſidue: vis. after the legacies to the wife ; 


expreſſion ** irreſiſtible inference” Under this truſt an ample 
2 fund 1 is provided, even without reſorting to the real eſtate; but if 
995 it ſhould prove very inconvenient to pay the debts out of the rents 1 
i nende W Court would ee the * a) 
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16 5 3 is, whether the perſonal eſtate given to the daughter of the 
teſtator i is exempted from the payment of his debts. The effect af 


HireQion to his executors to pay them, the perſons, who take the 
3 perſonal eſtate, and which operates as a truſt upon them to pay | 
- thoſe rad he gives certain pa of his Perſonal eſtate | to his wife. 
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Cats 0 Chancery. 


_- his ken es intention would have . 1 
Word * real” in the reſiduary clauſe can have no meanin 
the rex] eſtate being given before, except to ſhew, he did not 
"the perſonal eſtate. to be exempt. Burton v. Knowlton has thef 
remarkable words“ not before ſpecifically dilpoled of“; which are 
wanting in this will. Can the Court find words in this Will to ay. 
thoriſe a ſale of the freehold eſtate ; for the leaſehold cannot he 
ſold ? The real property 1s limited with a view to keep it in his 
family. There i is no caſe, in which, the will containing ſuch z 
general direction as this for the payment of the debts, any gift of 1 
the reſidue afterwards has been held diſcharged. without an expreſs ; 
exemption. Samwel v. Wake (a). - Nolte V. Darby (3). By A re- 
ſiduary diſpoſition the teſtator only means, that he wil not die in- 
teſtate as to any part of his property; and with that view he 
1 in the words 10 real eſtate,” „ 
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8, all 
men 
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all. his money in the funds; which he takes out of the per⸗ 
ſonal eſtate; EN and has appropriated to this fund. It is no 
therefore to be conſidered the general reſidue after Payment 
'of the debts, but after . thoſe ſpecific, articles are taken out 
of i it, either for the wife or for this purpoſe. 5 has been con- 
ſidered in all the modern caſes, that an expreſs. exemption is not 
neceſſary; ; the diſpute has. always been, what conſtitutes demon- 


4 ration. plain; and there has been a good deal of cavil upon the 


"The" Maths bi ib Roll Erne 0 Wees 0 al remains in " 9 


the will is, chat, after a general direQion, that the debts and fune- 
Tal and teſtamentary expences ſhall be paid, which I conſider as a 
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*  Cales in Chancerys | LE 
geen creates a fund; which he veſt. i in tero ante tio are 1600. — 
evo of his executors, for the purpoſe of doing what he had in the . "0 


outlet directed to be done, to pay his debts and funeral and teſt _» 2 
"'Hunuie,. 
mentary expences, and not only thoſe, but likewiſe his. legacies. ws 
The legacies therefore are Without all doubt charged only on his 
fund. The fund thus created conſiſted of. the teftator's real eſtate „ 
and a part of his perſonal eſtate, After creating this fund he gives un, 
the annual produce of it, ſubject to the debts, legadhts: and an- wer 908.0" 0 


the annual = 

nulties, to his daughter, as 1 conceive, to her ſole and ſeperate alk 9 2 L | | 
Af hand>of a , | 

The direction is to pay into her proper hands (a). After ber de: „ 
ceaſe the truſt i is declared for his grand-daughter at. Oe or men h d be- 


. 3 and then follows he . * 7 _ A | 
"Wa was 3 that this | is a | ſpecific cit of by eau le = 
| andiſpoſed of to his daughter exempt from the payment of his 1 1 4 j 
debts. Whatever might have been my opinion upon this caſe "i 
before the caſe of Tait v. Lord Northuick, I muſt now be extremely | bl 
cautious, before 1 proceed to decide upon this point beyond the 4 
caſe of Burton v. Knowlton; for it is extremely clear, the noble 4 
Lord, who decided Tait v. Lord Northwick, intimated Aa ſtrong I 
doubt of the propriety of my determination. 'T have had occaſion, 1 Al 
and have taken great pains, to conſider that caſe very fully, ſince e I 
this was argued laſt night; and I think, if I was to decide it again, AM 
I ſhould, till be of the ſame opinion. But there are many dil. © | 
tinQions between that caſe and this. Firſt, in that the will does - 3 


ceſtatrix begins with a deviſe to truſtees in truſt to pay all the debts 
and funeral expences; and afier having ſo done and having dif- 
poſed of the ſurplus of that fund, and of part of her perſonal _ 
che gives to her executor, but not in truſt for himſelf, but for ſuch 
uůſſes as the ſhould. appoint, the relidue of her perſonal eſtate not 


before ſpecifically. diſpoſed of, and, for defavlr of ee to 
him for his own uſe and benefit. ; 2 5 


N 
not ſet out wick any direction for the payment of the debts. Te | 5 W | 
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"The 1 Eat} in 7 will i is not A gh, . 4 We abs =, 
with reference'to what is before given. It is not merely perſonal !! 2 
eſtate, but the reſt and reſidue of bis real Ag perſonal eſtate not Iz 
otherwiſe given ; whereas he had given all his real eftate before i in i 

cruſt | for the * of his debts ; 064 1 muſt NOR his funeral OE” 


3b 2h Þ 


0 bee Tab v. Ales ant, % 6 T2 Rs 1 . | - aan . 
"I 4 8 . . f 5 of | . . | 5 8 I , : 1 ; 
. | be 
N 5 5 : 
55 | : 
/ | ; 


8 * 
A. A. 


1 « 1 5 . 
, l * - * 

3 " N 5 ; * 
o 4 , 1 k Y _ 

1 \ 1 * , 4 5 4 . * \ 
«x ln 4 l F * « - þ 

$ 5 

4 \ wad a 3 £ " v5 
Uh * 

o 

4 


1860. a venta veer ar tad. K is one to op: 


1 poſe it any thing more than a gift of what was got before given, 
. not as a ſpecifie bequeſt, but of What might have been omitted; 


7 - not to the ſeparate uſe of his daughter, but to her generally ; not 
do be paid into her proper Hands. 80, it appears to be, that after 
a general direction for the paymegt of his debts: and funeral and 
; teſtamentary expences he gives all his real eſtates and a conſiderable 

hart of his perſonal eſtate, his money in the funds, to truſtees fot 
3 | EF. Dog 80 the payment of his debts, tc; - and then makes this general reſi 
3 155 We duary diſpoſuion. However I may be more liberal than others in 
FEY OL conſtruing a will in favor of the legatde of the perſonal eſtate, and 
nine times in ten I really believe upon ſuch gifts the Court by it's 
rules has violated the intention, yet, whatever may be my own 

idea upon it, .I will not ſet that up againſt the rules, that have been 

laid down by great men; and from all the caſes, The Duke of 
RE. Ancaſter v. Mayer, and all the others, 1 find, that, unleſs there i is 
4 & necellary implication, the perſonal eſtate ſhall not be exempt. 
have before () had occaſion to comment upon the ſort of im- 
plication. It cannot be an irreſiſtible inference; but that inference, 
hat leaves no doubt upon the mind of the perſon to decide. But 

I tind no caſe; as has been fairly admitted, in which the teſtator, 
f beginning with a direction for the payment of the debts and 
fktlunteral expences, which natutally fall upon the perſonal eſtate, and 
EY are to be paid by the executors, has created a fund for his debts 
. funeral expences, and then given the relidue by ſuch words, 
E (for it is not given to the ſeparate uſe of his' daughter) and it has 
deen held, that he meant that trüſt fund as any thing more than 
auxiliary, if the perſonal eſtate ſhould be deficietit ; and with that 
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9 died ſoon afterwards z not having proved the will ; and the latter 
3  »” renounced. . Adminiſtration with the will. ee of Richard | 
1 . | "was granted to Jobn; who by. his. will, dated the 22d of April 
WH : bu deviſed the eſtate of Nanely, with part of his. eſtate in lem to 
ee bis wife Margaret Roe and —— Wells for 1000 years; upon truſt 
W pay annuities to his wife and his daughter Sarab, and to pay 
the latter zoo l. at her age of twenty-five or marriage ; and after 
| "the determination. of the term be deviſed the premiſes to his fon 
EY ; Thomas and bis daughter ſucceſſively i in tail; rewainder to his Ie 
_ 7 5 fo in n fee; 0 and he oe vans his wife and Wall his executors. 
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Nag er Hebel died in on inteſtate; and the bill was 8 fled by 
. gp only ſon and heir againſt Margaret Noe, the widow, and 
© "Thomas and Sarab Roe, the fon and daughter, of Thomas Roe the 
5 elder, and againſt Diebin and Lhyd, the truſtees ; ſtating all theſe 
. circumſtances; and that the three ſons. of Thomas Noe the elder 
bon after the deceaſe of Ann Acherley by virtue of the term of 
EY. 200 years by the conſent of John Corfield and James Steele and of 
8 5 80 "he repreſentative of Thomas Steele. took poſſeſſion. of the premiſes 
e for the purpoſe of raiſing the 1,000/.; and they continued i in poſ- 
0 ſeſſion till their reſpective deaths; and applied the rents and pro- 
5 . diſcharge of the 1,0013 and Margaret Roe as executrix of 
0 1 Roe ſoon after his death 1 with the 5 conſent 580 for the | 
"ou ee took nee, | 5 | 
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=_ -- The bil Kalli ſtared a Grin the Court o 3 ziale! 
= z in Trinity Term 12th Geo. "7 by 7. homas Acberley and his wife 
N by and their eldeſt ſon againſt Ann Acherley,” as adminiſtratrix of 
3 | Richard Acherley, for arrears. of an anuuity and intereſt of a ſum 
1 80 of 100 l., covenanted to be paid by him, and that the ſaid zool. 
= | 55 2 70 _ might be laid, aut in land, and ſcttled ; and for a diſtribution of the ; 
3 8 of Ins N ellate. ; The anſwer ref 4 Ann and 0 10 
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vill 1 ger forth! the account” and the deed of wood 100 tttites;/ i „ N 

whether the ſaid perſonal eſtate was not liable to her demand of 5 2 _ 

1,000,” charged upon the eſtate of 'Nonely. An account'was de- 15. 1 F 

creed in 1928; and afterwards the Report was confirmed ae 1 

2 payment directed in reſpect of the annuities and 1000. and the 85 5 = 
ill charged, that Ann Acherley retained the reſt of the perſonal 1 
eſtate in ſatisfacl ion of the 1,000/., charged upon the Nonely eflate; © 

5 ad that the whole of it has been long ſince fully paid and di. wo 

\ charged by © the't rents and av 85 FO on Re oP OY or rather _ 1 25 
a wit” „ i 995 5 i 
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7 The bil d an e 1800 the PH eſis of Richiid , 9 
1 4 in the hands of Ann Acherley after the payments directe! 
by the decree of the Court of Exchequer; and that ſuch part as . 5 

was not applied in ſuch payments, or in a due courſe of admini- 
tration, and at leaſt her moiety. of the ſurplus, may be declared io 
have been retained. in part of the 1,000/.; an account of the ments - 
and profits of the Nonely eſtate due in reſpect of the i ; * e ] 
an e K the Fs; and every. of the eule 910 : e wo 
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5 "The Jefendants, as; Thong: Pay 1 Sabah, . . "cles 5 
4 vols the will of Fobn Roe, as abſolutely entitled to the eſtate of - 1 
| Mey. The anſwers denied, that the ſons of Thomas Noe the 
5 elder, or the defendant Margaret Roe, entered under the term fr 
the purpoſe of railing the 1,000. They ſtated, that Margaret e 
| Roe firſt became acquainted | with her huſband i in 475 3z.A2t. which DE. 
dme his brother Thomas was in poſſeſſion, and, as ſhe,underſtood, 
_ ' ag,owner;z, and Thomas Roe, the” ſon, and; ; John. Roe: having for f 1 ; | 
ſuch a length of time, at leaſt upwards of 40 years, been in no 
1 able poſſeſſion, the defendants e PO the! bs of 9 1 TE 
5 in LDN of the relief ap diſcovery. 
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ok a 3 of Thomas 8 the defendune 2 to he 2 . 
1 dil, who, baving ſuffered a recovery in 1796, by his will in ha. 
: deviſed the eſtate of Nonely among other eſtates to his mother Mar, 
gare Noe and others, whom he appointed his executors, upon 10 „ 
 _Jeveral truſts. for the benefit of his children,” a bill of revivor and „ 
ſupplement was filed againſt bis truſtees and executors, and e 15 
A | mortgagee, chiming under: him. 
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= did det appear diftioQiy, Tow: the . yy into . 
The evidence for the plaintiff as to that was metely beatfay, from 
che information of the deponent's huſband and father of . 
Richard, and Jobi, Noe having entered upon the death . 
Mrs, Ac benley. The evidence for the defendants Rated poſſeſſion of 
e Noe or her tenants for fifty years; and that about nine 
Fears. ago 'one Hill claimed the eſtate; and gave notice to quit; 
upon which Margaret Roe ſaid, ſhe never heard of Sy one N 
_iug 50 vella r whe wen get ISS 5 2 


LY 


REF, 


The A at Mr. Cox, ad Mr. Bell . the . if 


2 The. plaintiff is entitled to the aſſiſtance of a Court of Equity; 


2 caſe, iat ſuppoſes then 


we ſnewn a title to poſſeſs the eſtate againſt himſelf, until "% 
ſum of 1, 00. was ſatisfied. That is a clear primd facie title, 
The defendants cannot. ſhew - any title, except under the term of 
200% years. There is no doubt, the Phintiff could recover at law, 
A the term AS expired. A lawful title appearing for that term, -5 
Pour Lordſhip cannot preſume a tortious title.” The claim nom ſet 
up is not under the term, but that by ſome means the fee-ſimple 
is veſted in them. They cannot therefore protect their Poſſeſſion 


not to be in poſſeſſion under the 
dy the caſe of an Elgit.. As to the incon- 
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This is 


N krone Yo chat was "conſidered by Lord Hardteiele in Yates v. 


0 
* "3 652 th 1 
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(a); and in another caſe, where Lord Camden found the 
nec wemience of direcking the's account, but, where the intereſt | was 
early redeemable, direQed the account from the time of filing the 


bill; and the rems-t6 be ſet againſt the intereſt. In this caſe the 
| plaiaezfF will relieve them from the account; for, if they admit, 


LY that the rents and Profits ſince the death of Mrs. Acherley have been 
 ullicient to pay the charge of 1,0007, and produce the deed of 


1704, which ate in the W wks and PO of the defendants, 
the e may. recover at e 5 


4 * 8 - N 
4 - * 9 p : 2828 
n ; ” #: ; * 
n 


" Mans FP 3 Me. 1 0 3 1 en tes; on the 


3 of time; comparing it to the caſe of a mortgage; and in- 


8 Gſting, that there: was a complete adverſe poſſeſſion from the time 
Jobn Noe had it. They alſo contended; that a conveyance might 
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"| Lions; Linc is vaſtly ee „ "M0 
to allow xereverfioner to lie by, and to come after à great length of = a 

bp hen there muſt be great difficulty in taking the account, 715 2 1 2 | 
and ſay, the charge under the term is ſatisfied; At the ſame time a 2 
I do not know how to deal with it. Sometimes in the caſe of a - - 7 
morigatze the Court is obliged to deeree an account; though „„ 
very inconvenient. I ſhall'feel moſt: reluctant in making the 5 — 
ches; and yet it is a very different caſe from à mortgage. If W 
n help me to the leaſt ground to make the preſumption of a con- SH | 8 1 7 q 
veyencey J chould be very much diſpoſed to make it: but e arbi- TW A 
tio I do not know how and here I have no ground: nothing „ WL 
the mere length: of time. Ir: ſometimes happens, that there is a 5 | 5 ” ; 7 9 1 
| bolder: preſumption in a Court of Law; but then the Judge takes 50 = 3 
the aid of the Jury. 1 muſt wait a little to ſee, if L can conquer by © 4 "ol 
my reluctance to make a decree for the plaintiff in this cauſt; and "I 7 4 
I WII look into the wwe. in Atkins; cannot. diſbelieve any part of © 1 3 
tte evidence“ The eaſe made is certainly a true one ; and. there has - 4 5 © 1 | 
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This bill; 18 8 to 8 a term 1 years, ul 17 a eg 5 i 1 , 
ny; ſettlement, after a poſſeſſion by the defendants and thoſe, th ox þ | 
_ nw of 53 5 5 and ao ſeveral r years i 


e 


1 the eh e "A af the Okt 10 entertain 1 a WO 
* muſt: now, be taken for granted, either. that Avn Acherley 0 
not received any perſonal | eſtate applicable. to the charge, of 1,000 . 
or, that the Court of Exchequer Was of opinion, that What the _ 
took as admigiſtratrix or as next of kin was not, applicable; ; the 
condition expreſſing, that, her huſband ſhould by. will or otherwiſe. 
_ give her that fam. Sbe neyer barred. the remainder 1 though, her 105 


_ lars being! in "rail, i was in her power, to bar, it. In what preciſe 


manner the poſſeſſion of the eſtate. ſubject to the charge of ee N 

Was transferred to the Roes does not now diſtinctly appear: but * ay y 

is fully proved, that the rents of the eſtate ;, which did not exceed | 5 5 7 

_ the intereſt of the charge at 4 per cru. , were received by the mother 7 85 5 

on their N 2 after A were of gases they enjoyed, 1s; 
Vor, V. 25 5 5 Fo . . . 15 Ny 5 


» 
> 5 „ ( 


N py . 5 was breld, or Had 4 ſale- The three brothers continued to receive 
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BY : 5 Pa as bill. It i is the only inquiry che caſe ſuggeſts ; and the reſult [ 


" 7 
a . 
C0: 


b 1 rents e in ae Aa OPT PROS 3 eee e of tk. 
Po charge. It could not be raiſed; for the eſtate was not, worth 

IITTIS Wore, 

It was exactly equal to the family, whether'they let it go "IS 


7 ; 5 the rents. Upon the death of Nichuru his brother Thomas Was one 
ih of his PE repreſentatives. He died. The ſurviving executor 
and John the ſurviving brother became the repreſenta- 
tive of both bis deceaſed brothers.” He therefore was entitled in 
all, theſe characters to all the intereſt: and the capital of the charge 
__ of 1 ο%, It appears by the bill, that there Was an. inquiry, the 
 enly-onez.of which-there is andy account given, in 175, two years 
_ .. after che death of the. lunatic heir at law the plaintiff's father, 
NE having: then become heir at law; employing an attorney to write 
5 to the ſon of the attorney, who. had, been employed for Mrs. 
SE Wai 6 in the ſuit in the;Court of Exchequer, The inquiry was 
dio knows! what was due upon the charge, and to treat for a re- 
n Den The anſwer: was. that the parties would rather have 
M money than the land; hat he would) look into dhe degree; and 
let the other know what was due. J take this, 0 lit, is ſtated by 


ratb er as, a cireumſtance, that, bears aga nt the plaintiff; from 
dhe 8 of his father to purſue his right; when he Was fully 
apprized of it. His negligence ought to avail the defendants as far 
air pollibly' can. It may be of confiderable - advanthge in-the 
| frquel: but fi. Alt che eridenee before me is diſtinct and clear as 
10 the natufe of the wile; © from the eircumſtance of the three 
bal of Thomds Rbe be beitig etititled and poſſeffing i in that manner; 
duͤpbn Winch 1 lay little tels; though! undoubtedly ir "deſerves 
eher attention; next, upon the Hnguage and converſation 
oft the- people. : It happened, that the ſame 1 tenancy continued. The 
iatereſt of the tenant in pofſefllon in Mrs. Acherlty's time paſſed to 
Ris ſon-in-law ;; and in the family of thoſe SA Was always 
underſtood. to be in Mrs. Acberlly; ; though the Roe poſſeſſed. 
Oßpe pon All this adds there "is" aa but negle&;" land I cannot 
Bhs the manner, in Which they talked” "of it thetiiſelves, "raiſe any 
reſumption, "that they have any right to the eſtate" except under 
3 Tran Which en gs the eſtate wo (1s cola ag paying « 
be drop, Lo 
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contact between the parties; and the mortgagor i in the deed cove- - * as 
nants to pay at a certain time; and in default of payment by bi: 


+ expreſs covenant and the effe& and operation of the deed at law. * 5 


in. the, mortgagee. There is the eſtate i N ; 
therefore... A. legal title ie gained. It is abſolute at law and 11 1% whe ws 
ourt, limited in point of time, thi 
Ia dis caſe there Is, nothing by 5 1 
ants. have no eſtate, but a mere poſſeſſion. ' © © 
e. * che e money they, were let int dg 
f 10 in e e 0 Therefore ch wad 
N a W 
1 


; e 
5 ESA 


— 
* 
— 
"a 
— 


2 
2 
75 

EX 

„ 

—— 

— — 


* 
8 
— 


% 
PR 


2 
* 
»- 
e 

is 
Na 
* 


£ 
i& * 7 7 
* 1 


= 
* 


chu 


= 
— 


— 


: 


6—1ũ 


of. the defendants, at 
ſhall decree no account,. for. 


* * "> 


"i . 
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the rents are ſo improved as to. haye ſynk, the. p ” cipal of t He 17360 wo 


money, The eſtate was in ſo many different os Ic gs, ere ha; ve , 


been ſo m many changes of title, and fair chany 88% the parties w— 1 , = 


upon the idea, that they were owners, that 1 thall d decree. no ac- e bx 
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count; but 1 am bound to hold, that the 1000/. i is due. 
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the decree, and a] It the coſts of the. cauſe, the Plaintif 8 1 9 
entitled to be let! into poll on; and that che N of the. e 
: furyiving truſtee ſhall alen the ter rm. to tl he plaintiff: | 


Ants accounting for the rents only from the n : s 8510 ich 7 N —— 


_Veciat e, that 1 vpon payment of the. 1900 2 with intereſt from „ 
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truſtee muſt be. bound, A bankrupt cannot bring a. bill. certainly, 
He does not want a bill againſt his aſſignees: but, where he has 1 


clear, intereft, and the. aſſignees refuſe, the Lord Chancellor upon e 
petition.) would compel. them upon an offer of indemyiry to let him. _ 
ames. My doubt. is, whether theſe other parties oupht. 


uſe their 


9 the. ws in, equity. in ie nc 6 an 4 16 
Ligue d, I a afraid, in ſome inſtances, of . a, partial. „ 
url The. conſequence is, there may be, a great number of Hainz, 
dt. 1 muſt ſee, whether it is abſolutely. neceſſary, that theſe: 7 
| - cher, parties. muſt Join with the plaintiff; that the mortgagees © 
after contending with this plaintiff, may, not be harraſſed by the 5 
nultee ; and, find, they have gained no ground. . Therefore. the, by. 


not. to be ©o-plaintiff; whether the. Court, though they do P er mit 8 
equitable.” intereſts. to be aſſigned, will not require;, that, they ſhall bs” 
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Me! "Richard i in ' reph— Erbe El. * a Paal, in v. Galt, now 2 


pending in this Court, i is ExaAly 1 upon this principle. "The plain os 


tf who. was 'conpletely inſolvent, filed the bill. againſt incum- 


brancers. and againk : a "truſtee for general creditors ; : and an account 1 5 
was direded! againſt. the defendants; one of whom has been nn. 
priſon above a year "for a contempt. The only diſtinction between Bk reg 


that caſe and this is, that bill was filed by the inſolvent debtor bim 
ſelf; and "his is by the allgnee. That makes no difference. © 
he had died; the intereſt would have gone to his repreſentatives. 


A bankrupt has an intereſt to releaſe ; z and without releaſing he | 


cannot be a witheſs: if fo, he has an intereſt to convey or . 
Non conftat” in any. caſe, that there will be a redemption.” "Tf the 


0 mortgagor i is a pauper, he has a right to a decree for redemption, 9 


if he offers to redeem ; though the property may not be worth it. : 
What tardihip'can there be upon the mortgagees, poſſeſſing 4 very 


_- ample ſecurity. If colts are incurred,” the coſts are added to ne 


principal and intereſt; and are 2 charge upon the property. „ 
dehnte that 75 rolghton, another mortgagee,” has alſo filed a 
dil, is-no/anfwrer, © "The fame objeckion might be made in "OY 
_ caſe, where there are ſeveral mortgages. It muſt come to the 
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redeem the miortgagees, aud to eall upon'the triftee Binkes to 
cute the truſt and deliver up the fürplus. He muſt Have an in 
in it, either a8 real or perſomaf eſtate. The doubt, r pol. 
Albiliries could be ulſigned, is now at reſt even at law. They were 
__ always aſſignable in Equity (a). A vendee cannot compel the ven. 
dur to be plaintiff.” This obje&tion,” if it prevails, will make it 
| inpoſbl to fell ati eſtate, ſubje& to à mortgage, without an ex- 
ptteſs fipulation, that the mortgagor (half ſuffer his name to be 
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a ue. "Having given up all his intereſt he will not conſent to be 
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plainiiff,* Upon che records of the Court chere muſt be many in- 


__ "an of bills by purchaſers of equities of redetiption ; and 
tete iu no inſtance of the mortgagor being a co-plaintiff, It will 


9 805 3 difturb matly titles to alter tis. Many titles have been taken 


without any ſtipulation by the mortgage, and without 2 any ſtipu- 
lation by the mortgagor that he ſhall ufer his name to be uſed; 
- then it 18 impoſſible to compel him. The: danger appreknd- 
80 by the Court does not ariſe in this cauſe; ; for every perſon, 
* who « can by pollibility have an intereſt i In this equity of .redemp- | 
tion, is before the Court. It cannot be doubted, that a perſon, 
who. has taken the benefit of an. inſolvent debtor” 8 aQt, may file a 
- bill againſt, his truſtee, for a an account of his conduct; and calling 
_ upon, bim to execute the rralt, to. ſell the eſtate; and calling upon 
the mortgagees f for an . account and a. redemption. | The aſſignment 
under the act! is no more than any other, alſignment equally exten- 
dye. The circumſtance, that there were two. conveyances in truſt 
to. ſell, can make no difference; 4 nor, that the ſecond i is by AQ of 
Parliament. In every conveyance | for payment of debts all right, 
title and intereſt, 1s conveyed. Without doubt each mortgagee 1 
ereditor by judgment may file a bill for redemption. . | Any perſon 


| having an intereſt in the. equity of redemption has a right to clear 


N 1 incumbrances, and get the eſtate; and, the firſt mortgagee has 


t to refuſe to be redeemed by. any perſon baving an intereſt 


17700 i ; in the equity. of redemption. . If they all ſhould ble their bills at 


\ the ſame time, the Court would direct a reference to inquire, who 
*. entitled to redeem. . "The ſubject of i Inquiry upon a convey- 
_ ance for payment of debts i is, whether the ellate will pay the whole. 
It is admitted, Holder is to be conſidered the plaintiff; and then he 
as a right, to. call for an execution. of the truſt; and he cannot 
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Th ge- of the Keb rie f is one of this 1 ee a 4 RJ 
1 als ever brought before the Court, I am under great difficulty ; ; as 1 
9 I cannot find any preciſe ground, upon which the Court proceeds ; 
8 to entertaining | bills filed by purchaſers of what are called equities, 5 


The Court has gone A great way, perhaps too far, in permitting - The 6 


perſons to afſign over for what is called valuable conſideration, (1 * : I 1 
an hardly think it ſo in this caſe), rights } in accounts to be taken; 4 
Aid i appears to me, that a notion Bas gone abroad, that! a man | 

ma) parcel out ſuch a right to different perſons,” and every one of 
3 thoſe perſons may file a bill pro. intereſſe fuo. That would be one & 


of the moſt oppreflive rules, that can be imagined. ” ' Though 1 I have pu 


male decrees in favor of alſignees of equities in ſomething like 


YN ſuch a'fituation, Tam by no means: perſuaded, that it is competent bill, 
to a man to do ſo. On the contrary T think, this Court ouglit to 5 4 
5 interpoſe. | 'Confider, "bow far this plaintiff is in ſuch a ſituation. 7 
Te bill Kates this curious eaſe. Holder, Aeiſed of this eftate, ſub- 
: in 1794 
5 conveyed, fubject to an annuity of 4001. A year for himſelf for eo 
to a truſtee forthe payment of his creditors. In OHober 179 § this 
unfortunate man was ſo much diſtrefſed as to be actually under 


3 je& 1 to mortgages, and being otherwiſe much indebted, 
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1 the neceſſity of taking the benefit of an inſolvent act; by which mg 
: bis annuity of 400ʃ. a year was given upto his creditors; and he was 2 2 pu 
entitled to nothing more than what ſhould remain after pay ing his 

1 creditors. . He was exactly in the ſituation of a bankrupt. Fhe . 5 
12 conveyance under the inſolvent act was made in October 1795; 0 55 
duc ig December the firſt tranſaction, upon which this bill is found- „ 
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_ _ "Caſta in "Chintery, 
mo. —y which Holder rollaſed and aſſigned: all his wang, Snitoech: to he 
><. plaintiF upon his ſeenring anannaity. of 4007, year for the life 
12 of Halder; and the plaiatiff. executed a, bond in the penalty of 
55 90 l. for ſecuring that annuity.” This Was an abſolute conv 5 
Agee," ſubjeR to the truſts. of the ſaid deed. and the prior "ua : 
" is not all: but upon the 21ſt of May 1798 Holder propoſed | 
to give up the annuity ; and in conſequence of 8004. actually paid 5 
to him, for ſo it is charged, and promifory notes for 2,100/. that 
Propoſal was carried into e& eution; and the plaintiff being ſo 
3 15 9-4 1 modeſtly: comes into this Ct 4 ;\calling Tora redemption 
4 - Au an account from the. truſtees. FE The worſt part of the ſtory is 
; Es, the anſwer put in by Holder; admitting all theſe facts to be true; 5 
J 365 DEED 8. that he received all this money, and joined, i in theſe deeds ; and he 

_ is at this time receiving. an allowance of three guineas a week from | 
l the mortgagees. I cangot permit the, plaintiff: to ſtate this flory. 5 
WE img OE the mortgages. 1: neyer had any doubt, chat he could not 
5 foie. redeem.. In the caſe of bankruptey only the albgaces, could file 
= 8 * the bil. The bankrupt might apply to the, Lord Chancellor i in 
2 A . ö a ſhort way; but could not redrem. What r made me take o much 
3 Pill bree time u por x this was, that I thought, the inſolxent debtor might file 
3 3 bill in this Court, if the aflignees did not in a. ,Certain time. - 
q * 8 The Act of 21 Cen. 3 (a). requires the affignees to. do What can 
|, where be has hardly | be done, to fa in three. months. They could hardly do 
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BD e ail: that; and in this inſtance i it was an equity of redemption; and an 
dhe a nees 
| refuſe, = account was to be taken. It i 1s ſaid, and rather think ſo, that it 
IJ 5 59 is, illegal to purchaſe: from a perſon i in this ſituation. I am une 
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: 3 _— Court pe car the bill Would NE Aifeniſſed apainſt hs 
L *  'mortgagees; and that the aecount againſt the truſtee ſhould be 
1 9 7 5 5 taken under this bill; but upon a ſtatement, that Holder was in a 
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K. Owen moved, that a writ ' 'of Ne excat gn migbt iſue The writ of 
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dee of gift, dated the. 22d of March 1799, = 5 


* 


gave all his property to the plaintiff Sarah Gardiner and hed 
fendant Wi liam Edwards; in truſt for. himſelf for life; and after „ 
his deceaſe to pay ſeveral ſums to different relations, _— 7 
400), to the plaintiff and 8001. to the defendant, By his will „ 
executed in May 1799 be appointed the plaintiff and in ͥ = 
his executots; and died ſooh afterwards. The defendant,'whowas f, 
a mariner, poſſeſſed himſelf of property belonging „% 
to the amount of 10000, as the deponent believes; and after the VV 
_ teſtator's death the defendant poſſeſſed himſelf of other pr perty; „% 
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and in che whole he has poſſeſſed about © tro: 


. * * A * : A 7 5 * #3 8 8 7 * 


Y : * 9 — 4; * « 4 a 1 * J 
„ Senn 8 ” io ek a 1 E ? X : N IE 3 x 1 ' wg \ 
LY = _ #5. . + * 1 5 Ws » 4 - l . fs 1 ! N * 4 . * * FA 5 - : % * 2 A * . l 1 : ö ” N * . 

3 +; bi oye * Dd. v : 22 Bs 3 1 4 : 3 . 3 8 , l 2 


The affidavit then fupgeſted, t the defendant intended to EE 
abroad; that he had declared his intention of going to Amerien?s 
without exccuting the truſts of the deed ; having been accuſed oo 
the murder of the teſtator : but the Grand Jury had thrown out 4 


dhe bill. Phe Plaintiff alſo ſuggeſted, that ſhe was in danger om „„ 
the defendant. . 15 JJ ͤ 
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1800. Mr Ont in | Alper 71 hen motion el that the Lord Chan. 


: - 1 eller nod faid (a), this is an application to the diſcretion of the 
Court; not in the nature of an application to held to bail; and 


Whether the properly Þelapgs-40 the; next oF kin, or to the perſom 
- claiming under the truſt deed, it . be * to ac it, to 
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3 ape chis writ or any other proceeding in this Court, that 
. generally to prevent injuſtice. The affidavit does not 
: = : even ſtate, that the plaintiff f ig in the palle bon of the deed ; and 

ume ſwears to the very words of it. The next of kin 5 not 
8 * J underftand their title; for if there is no will, that can be 
; 5 e . and 
Net Ne in ſuch a caſe perhaps I might interfere for them. But the whole 


5 of this caſe, when 1 read LY 18 completely ſpſpiciqn, and altoge- 
4 WP. - ther an extravagant ſtory, The plaintiff and defendant obtain 


— EY pſt deed from. this nan. _ He gives them theſe ſyms; and 
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; EE ard © Bt ſome mall ſums t to other relations, Then he makes a will; 
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1 AG - and makes them "executors. 'T he. affidavit. then ſtated pretty 
Os 77 > - broadly, that the defendant murdered bim. The Grand Jury 
* = e threw out the bill. The Plaintiff then repreſents, that ſhe is in 
A = I Ke from the defendant ; and inſtead of applying for ſeeurity 
E jo = _ of the peace, A Supplicavit 3 is part of the prayer, I do 0 ſee any 
_— 4; She has no preſent right, . : "There. : is no o written locus. 
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ch of Febrpary. 1800, Minchin 
. - afigned the bond to the plaintiffs and given them a letter of . to ſoe, the bates 


_— PER woas diſcharged on motion; conſenting not to avail himſelf of any tags © from Minchin ; 
„ ene relegling of difcqntiguing the mo 
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JJ Elizabeth Orfiur, dated the * 26th arid favor of the 
27th" "of Aprit 1 T' 742,” freehold eſtates, of Which Elizabeth Orfeur bilden, 7s 
008 ſrifed 1 in £4 were con weyed in confideration of the marriage 3 * 
und other conffderations therein- mentioned to tr truſtees,” rhetr mother, 
Heirs and afligns, 40 the uſe of Efahbetb rf 17 till the marriage; e by - = 
and after the marriage to the uſe of Fobn Kilvington and Elizabeth, ts ner om. 4 q 
is wie, for and during their natural lives and the life of the =] 
longer River of them, and froin and after the deceafe of John ens Forge 
* Kilvington and Elizabeth tis Hntended wife, and of the ſurvivor, = © 
. to the uſe and behoof of all and fingular the children of the 
faid Elizabeth by the ſaid: Fobu Kiluington. lawfully begotten, fons 
and daughters, mars and care alike, as tenants in common ang 
not as Joint-tenants; and, in default of ſuch Mud, to * l 15 
1 e ra 171 985 heel f: 4: 5 SIGIR it | . 
P ĩͤ NETIC S778 8 * 
a ede ef this? marriage es two ſans; Jobn Kibvington, n 
A Mealey Kiloington, and three daughters; of whom two died 
inthelifeoftheir parents under the ape of twenty-one; and without 
pos and before the birth of the other children; In £768, aſter the 
1 dea ath 0 of Jahn Kilvingfon the father, Jeremiab Barſtow r married the 
fyrviving « daughter ' Dorotby. | Elizabeth Rivington "Hed 10 1778; = 
laying Job obn 1 her eldeſt fon and heir at law.” Upon! = „ 
4 death h her two Tons and Baits i in right of his wife entered 1 | 
ey received the rents in thirds til thedea th of Yon Kitei ” SER. 1 


 Jounger in 1788; who. by is Will made a getieral nk „ f 
8 of all his real and leafch6ld eſtates to ble wife and two other ED ö 


1 en in trufl. The truſtees brought, an "ejedtment for tree = 1 1 ; 
the, in which a ſpes al verdict was found for the plalatiffs in 
nz 2M 2 the argument of chat verdict i in the Court of * 4 
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is dill us. fled by Mr. and pie, Bark ele 1 5 
the inf "4 Henry Medley Kilvingtan, eint t he infant ſo Jon and . 
ir of Fobn Kingion the younger, " 150 bis widow. ad . 
* *. aan Jo e bc Bier: Þi . e 
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50 480% . che . was intended as a proviſion for hs ide of 
' Banerow the marriage; and the intention of all the Parties was, that th 
# 9 eſtate ſhould be ſettled ſo as to vet eſtates of inheritance i in 4x 
5 1 oy children; and ſo that Elizabeth Kilvington ſhould take the a 
e ſion only in default of all ifſue; * Upon the marriage of the 
tiff Bago it was repreſented to him by Elizabeth Kilvi 
That the eſtate was ſo ſettled, that it belonged. to Dorothy Kit Kilving- 
3 ton and her two brothers, as tenants in common in tail or in fee, 
313 ſabje& to the life-eſtate of Elizabeth Kilvingren; and ſo that upon 
Tz Do „ her death Dorothy would become entitled in tail or in fee to 
ohne bird. Therefore Mrs. Kilvington demanded, that Barfinw 
am before the marriage ſettle 100 l. a- year out of his own pro- 
8 perty; - and ſhe wrote * ee * to LIN dated the 16th , 
of December 1768. cat e 


plain- 
vington, 
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* My brother defired 1 me. to > nab Sa in cs of 3 your x TY 
3 4.4 ing to my propoſal to ſettle a hundred a year out of your eſtate 
3 * my daughter that you' ſhall upon my death be entitled to 
Fo * an equal ſhare with my two ſons in my: eſtate at North Duſtell 
. « « beſides the 1, 200 J. left by her father's will. This Mr. Orfeur 
„ *. defires- me to inform you of; ; as we ſuppoſe, you do not know 
. 5 it. Indeed-the ſmall eſtate was my own before marriage with 
e I agreed with him, it Should 4a es r 
a bugs our children fer ever if we 2005 OF 
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3 "The bil Her e that upon. the faith or a letter 
SE ts ſettled. loot, a-year. The prayer was, that the ſetile- 


ment may be reQified, ſo as 0 convey two thirds of the eſtates 


to the plaintiffs,goſpeQvely ; in tail or in fee ; ; and, if the Court 
_ hall be of opinion, that the plaintiffs are not entitled to that, that 

. 15 0 dhe plaintiffs Barſtow and his wife may be declared entitled under 
| the ſaid letter, er eontract, or agreement, with Elizabeth Kilrington 


d- 
£0, 5 ene that. LY mee may. be directed Accor 
_ iy N ) ad att ono = ; 
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7 The enen in . to prove, IO ks Elbing * 
younger confataly: acknowledged their title to two thirds, pro- 
"duced 1 10 evidence, accounts, Thewing, that after the death of Mrs. 
K. Buington the rents were divided in thirds till the death of Jobn 
Lingen, and à letter frog him to rz. Barfow, dated March | 
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and obſerving, that her mee of the purchaſe-money wien be o 
N as to TER as e her's 8 as 8 eſtate v was. . 
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The puts alſo went into evidence of declarations by Mrs. © 


Dae in yer life, f 5 *% 9 ty 8 . 25 N 


The this did not n hs intention att by r ia bin. 
az to the ſettlement. x They ſubmitted, that the eſtates are to be 
divided into five parts; that two- fifths veſted in the two deceaſed | 
daughters for their lives only; that Fohn Kilvington, as heir to his 
mother, became entitled to two- fifths, and alſo under the ſettle-' 
ment in his own right to one-fifth; and the plaintiffs to the 
other two · fifths reſpectively for their lives. The defendant inſiſted, 
that no repreſentation of the mother could alter the legal effect of 
the ſettlement. They ſuggeſted, that the plaintiff Barſtow received 
a fortune adequate to the ſettlement; and ſubmitted, whether he 
became 'a purchaſer of one-third of the eftate, and whether the 
7 defendants are bound to fulfil the contract of Elizabeth Kivngtn 


to oh extent: ol "Oar BIOS: 1 we took 5 2 Oo 
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. a 8 greg nd Mr 7. Ki ing 1 the « plate . ee 
v. Randal (a) is a caſe of the fame kind, as to miſtake in the 
Prmation of the ſettlement. In this caſe Mrs. Kilvington has by 


TON. 


* 4 . 


writing declared, what the agreement was ; which ſhews, the ſet- - 


tlement was a miſtake: the! intention being, that the eſtate ſhould 
de given to all the children, and to her only in caſe there ſhould 
be no children. In Taylor v. Radd, which was much e 


before Lord 7. Burlotv, he laid down the rule with great latitude; E 


that if a miſtake appears, it is as much to be rectified as a fraud; 


though his Lordſhip thought, there was no miſtake in chat 1 5 
There have been many. caſes of bonds, where the ſum has been 


6 miſtaken... All thoſe. caſes are referred to in Burn v. Burn IJ 


801 in — the caſe of a miſtake i in a 0 of inſurance ; $ where! it has 
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abi che eftare fold 1b them all or divided; ans eee ee aus 'Y 


her to join in a ſale; as it was a very ſmall matter to divide in Ferrer 
three; aud an undivided: ſhiare would fell to great diſadvantage; Live 5 
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Kitvanc- 
To. 


Zettlemont after 


marriage re- 


formed in favor 


of the iſſue 
againſt the de- 


viſee of the huſ- 


band, claiming 
under the rever- 
fion, by bis 
letter of inſtruc. 
tions for draw- 
ing the ſettle- 
ment: but this 
equity did not 
prevail againſt 
or editors. 


Settlement to 
ſuch uſes as the 
huſband and 
wife ſhall joint. 
1 appoint, and 
in default of 
ſuch appoint- 
ment, to them 
for life; and 


after the deceaſe 


of the ſurvivor. 


1 of . . tothe uſe of all 


. or any of the 
child or children 
of them in ſuch 
ſhares and pro- 
ions and for 
pod eſtate and 
. eſtates, term or 
terms, and pay- 
able at ſuch 


time or times 


. and in fach 


manner and 


form, as the - 
huſband ſhould 
by deed or will 
appoint; and in 


default thereof . - 


to him and his 
heirs. The 


event, upon 


vuvhitu the laſt 
limitation de- 
, pends, is de- 

* fault of ap- 
pointment, 


. 9 855 
, of children. 


many exceptions aud limitations 3 never applied to the next, 
3 


I been Re?) up. 10 Fenbine v. Di = it 
if the fact of miſtake could: by the inſtructions or 


1 ceaſe of the ſurvivor 


| ment by the huſband, or in default of 1 mo children ot no . 


 «* proportions”, it might have been . 


40 The Dubs 7 uu. v. Land ohen, 2 vo Gt. © See Toſi v. \ Wad 
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(s) The Atorney Gino 1 this ol Ge the ee eren, note, 
which te Reporter bas been favored, ; 3 
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Holbead Me wife after marriage convey the ite . ab 0 1 — a 0 


jointly appoint, and in default of ſuch ö to tem for life, and after . 


To the uſe-and beboof of all or any. of the child or children of "FI in ſuch 1 
proportions and for ſuch effate and effates term or terms, and payable at ſuch time or times, 
and in ſüch nianver and form as the Huſband mould by i any deed or deeds or other infire. 
ment in writing or by bis Halt will and teſtament direct, declare, limic and appoint; and 
1 4. Fault thereof to the huſband, and his heirs and aflgns' for ever, 3 5 


Tue * e 9 1 85 thy. ſon; "having firſt” pit the etc wich her 
huſbend, . | „ 5 3 

The huſband died; 9 no eme, to hy on, 
Mes: Quinchanit his ſecond Wife. 


1% +... 


but dt it by will to 


| Bill by (ks (664 wks cbt the ehe. 


© Qseftion, Whether the words © and in defouls — ſhould de in une of be. 


2 


"The creditors claimed it 55 affets. 5 
A letter from the huſband;: containing the aa for the drawing the 3 
direQing, that, if he died without iſſue by her, he was to have the power of diſpoſing of it. 


Lok p Cranceiion—By the opinion I am of it will not bo neceſſary. to determine 
ſors poibts dpoh this ſettlemeitt, thr ure of real difficelty. | 


"0 * 1 


Tbe claim apaioſt the preſent plaintiff i 16 na 3 yy take 11 0 the elan from un. 


ift, Upon the conſtruction of the deed. 

2d, If that againſt the plaintiff, * he may not pray relief opon the head of 
nes to have the limitations rectiſied by the letter of inſtruQtions, 

3d, If be may; how far it is to. extend; whether over the. whole eſtate, or ho part, 
'vpon a new og N ae been Fax uns when the e was  afteryards 
 m6rigaged. | 9 8 6 
iſt, It is a deed ef bland fettlomeke to truſtees hs dts: „ 
"The only queſtion i is upon the words“ in default thereof” of iſſue or appeinmen—7 
the latter, the ifſue are to take nothing, if, he makes no appointment. 0 

The plaintiff Hays, the latter is än vuhreafonable and unnatural confiraQion of the | 
mother's intention, Upon the deed, which is inter, vine, and of legal limitation, 6s 
words of it muſt prevail. I am much difinclined to do it: but I muſt be of 3 4 
it means in default of apptintment, if any eſtate had veſted without appointment, I ſhou 
. have been of a different opinion z but there are none: it is only to the child he 9 8 

_ Tt is expreſſed, as it was upon Lord Sunderland's will (5), to to fuch N Fa 5 5 
_ pbints, and for ſuch eſtates, If they had been our, and there had been only! 
|; that it related an to the caſe of more children 
ban one. 
5 100 not 80 on gig rele, that wards 54 relate to We next . 
„ 3 

: they muſt refer to ſome accident to happen, or event t one, 

1 TE: : * * of the father. They do not 8 a by this 7 5680 
700 eſtate can yeſt in both or wy" We Lan OT 3 


Thas ha | 


et th | 
105 ante wal! 207 
= s | ut 


dem mn Chancery, | wt 
_- ance in this caſe, which gives a cen right as 18000. 
to Mrs Barflow, putting! ' miſtake out of the queſtion, i is, that = 


Mn 6 OE * out to En mats that 1 Her death v. 


EKitvin e- 


#4 her Ton. 3 
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* uſe or contifigent retainder, and then in meantime the eſtate goes by deſcent to heir; | 1 
who is firſt. fon? Cannot be. g ſpringing OE becauſe LE is in ee of iſſue 1 nt 4 31-20 
no OE LIN. - VV'FV (6: „ 
** Cannot recover. L will not ſay if 8 intention apt en it, on] ie may be AR 
on default of iſſue of a ſtranger; one, Who takes nothing by the deed; but the contin- 
gency bas not happened, they: ay; and ſo it defeends—that is impoſſible ta be agreeable 
to the intention of the parties: becauſe, if there had been daughters. and no ſons, and 
boſband died before the Wife, and ſhe had a ſon by a ſecond huſband, that fon would 225 
eirried off the: eſtate: from the iſe of this marriage... It was nat that view. : 
I cannot; make this conſtruktion upon theſe words: but ** e mal miſo to fans my : 
4eſcribed before, the appointment. of 
Vet I am "clearly of opinion, that the huſband 2 * were amen. and that they 
apprehended, ! he word bare ?? meant is; default of children. | 
They ated accordingly; yet if it had Rood ſingly upon the te, the b maſt have 
had it's legal operation, That brings it to the ſecond: queſtion, © „ els 
ad, The letter is admitted ; and that in conſequence of the letter the b = 
Fn and in purſuance | of it. The letter is without gate, and nat proved when wrote, o 
received, and there fote it could not affect the mortgages, if the party intended to do it; but 
between plakkgif Nuinchant and his wiſe, who was ſecond wife to Fenkins, and his deviſee, 
a material queſtion-ariſes ; for plaintiff ſays, the inſtructions were miſtaken. It iy ſaid, 1 Pl 
- ought not to take his as the only inſtructions: but I think, it does not appear, that there _ e 


"Rat the bas nf 5 "HAS to hs 1 in default . Sin has 4 er . 0 4 


vere any other eee greg it Is . that the 4 W ade in ee 1 e 
t e ee e eee „„ 
What limitation would hiv "PALIN infleoRioins Not to any Wade child, V 
| © to ſuch as we ſhall think proper,” theſe are the words of the letter in relation whe - 
children. Vet the lawyer has made ſome miſtakes; for he has made it ſubject to "the ap- e OR A 
|  pointment of the huſband only; it ſhould have been huſband and wife.—So the other pro- „„ 
viſion :'© He to have the N over. 1225 W be e bad n vo iſſue by ber.“ What Uimitations F 
| would have been proper? 5 1 a | ä 


5 W to velt it in the eden i in Sis way or biker 100 if thivs mould be no as 

; the huſband—and ““ iffoe” takes in . children” and all forts of limitations among them. 
But objefied, that where a man comes to rectify a ſettlement from miſtakes, he ſhould not 
only thew,” there was ſome miſtake, but What the miſtake was; ; and what limitations 


A ſhould have” been made inftead of thoſe made : bow elſe can the Court tell how to reftify © | 4 


it tis right, and, if it is not done, the legal operation muſt prevail. $ am of opinion, #2, 
dat here ig no doubt, what ſhould have been done. This is a queſtion wenn Who we Eo 


fon, what was the intention. They ſay, all equally to take it. VJ 
1 [ think 1 cannot make ſuch conſtruction. If it had been a marriage fetlemeat, T coal 150 „„ 3 
| * but it would have been a limitation to firſt and-every other fon, ' FEE» - a 


- Tagree, that this is not to be taken ſo ſtrongly; - becauſe it is voluntary: but the wen | | 
3 * Was clearly to leave it to the Judgment of the huſband and wife according to the Hate wh; 


of the family. They had then two children, The Youngetti 1s . for. | 1 might. | 
have more They have not. 


I am therefore of opinion, 3 . Ds 1 of the 1 ct ive the uſual mi- 


ration mould take place, and that the ſextlement ſhould have been to ſuch iſſue as the) 
"= wg n to Lek and overy other ſon; 3 then io o the crank then * 
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I 800. her daughter: would be entitled to-one third; upon which: 


eee he 
Banarow © ſettlement according to her defire. The mere dare. « 
"Kzwer no | ſtanding by in ſuch a caſe has been conſidered as bindiog the hes: 


ron» but where this ſort of encouragement has been held out, there i; 
no doubt, the perſon holding it out and all claiming under that 
perſon are bound. In Teaſdale v. Teaſdale (a) a father having 
ſtood by, while a ſettlement was made by his ſon, and being 
privy to the fact of the ſettlement, though not conuſant of his 
nn was bound. It 1s clear, that if the fact had been Underſtood, 
Mrs. Kilvington. would have been called on to make a Fettlement : 
of one third. This is ſtronger therefore than T caſdale v. Teaſdale : 
Mrs, Kilvington having been active in the treaty ; and having 
beld out to the huſband, that her daughter was entitled to this 
tic of the eſtate. She underſtood! that to be the effect of the 
_ ſettlement: or ſhe. knew, it was the. agreement. on her marriage, | 
but defedively executed. The eſtate therefore muſt continue to 
be enjoyed, as it has been, in thirds; and. chen all the Plaintiffs 
are entitled: but though the conſtruction of the ſettlement ſhould 
be clear at law, the plaintiff Barflow i is entitled i in equity to have 
it rectified. There could-have been no doubt, if a. Tun ad _ 


inſtituted OP; the AE of I Mrs. Kain. CE: FIR oy 25 
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— Fo 1 gill 8 _ = huſband and wife adage con ed 9 fetement, as 
made ; and therefore no occafion to recur to any other inſtructions. 
Bunt the firſt confirmation they inſiſt upon is a deed; by which they plainly a: that 
1 they intended. only to take in ſome other. eſtate, that they Wett l not be included 
in the firſt; and they traoſcribe the ſettlement. Poe 
Then the recitals of this ſettlement in the ſubſequent: mortgages: har _ only rocked my 
| In as it ſtood ; and I lay the leſs weight; becauſe I am Fee that Wr thooght the 
0 worde 7 Lfault thereof” meant, of children. ; 
* Then againſt what parties will this rectification operate ? It cannot sed the: morigages | 
„ or bonds ; and as to Mr. Les, thovgh,. if he had notice, he might be affected, yet there is 
= - mg proof of theſe inſtructions againſt him; and therefore it cannot affect his debt. 
za, How far is this relief to extend, to all the eſtates or only part? For it is ſaid, that 
part of the eſtate was mortgaged by huſband and wife ; and the equity of redemption 
|  beiog reſerved, amounts to 2 new limitation and appointment ; and ſo this not ſubjec to 
te 8 1 think, they meant not to make any 9 but =; to. morigage 
| bee. alin 92 hat bs Ln nin 


* » 


daes en an chan wa 
1 and Mr. * for the rn is a 1 „% 
5 . firſt impreſiop. A court of law has already;conſtrued this. 
ſettlement - and it.could-notbe the ſubject of doubt at law. With 
reſpeR to an equity, there are no articles, no agreement, nothing 
to ſhew: an intention different from that expreſſed in the deed. 
There is no ioſtance of correcting an actual ſettlement, conveying 
| eſtates, unleſs were is ſomething to correct it by, and to ſhew 
| the miſtake,” That rule is laid down by Lord Callot in Legg v. 
Coldtwire (a). Mis. Kilvington's letter ann 
ſtances be received in exidence. It is every dangerous to permit 
z letter Written in this way; to be evidence of what it was in- 
tended this ſettlement thi be z Which was executed ſo many 
years before? the letter being written am the death of the huſ- 
batch aud all other Gontracting parties. The letter alſo is very 


| looſe in its expreſſion.” If the Massa rd is to be corrected, what 5 
eſtate” ought to be limited by this Coutt? The bill ſuggeſts an 


eftate either in tall or in fee: but it is evident, the reverfion in fee 
was to 80 to the mothet; which could not be, upon the con- 


Auction, that the preceding limitation was a fee; and, ſuppoſing 


under the eireum- 
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it an eſtate tall, by the death of two of the daughters without' ifue, 10 


ullleſs croſs· remainders could be raiſed, the mother 8 reverſion. 


would have come into poſſeſſion. | © If the terms of that letter are 
purſued, the limitations would have the fame effect as thoſe of the 
ſettlement. | The caſes cited bear no' analogy to this. This Court 
has always been in the habit of correcting inſtruments,” where 


"manifeſt miſtake appears upon the face of them, or can be 


bp evidence. But there is nothing to re&ify by i in this caſe. The 


miſtakes, af any between theſe Parties, Was as to the conſtruction, 


mot in the preparation of the instrument. The juriſdiQion in 


; "el 


amending ſuch an inftrument by parol evidence of converfations 


Aud 0% letters 'by perſons unacquainted with bulinels, f is of : a 


very delicate nature. In Randal v. Randal the huſband had by a 
ſolemn inſtrument e his intention. in the execution of thoſe 5 


: inſtruments; and the reaſon, why. it was kept ſeeret, and done i ia 


hat form, alſo appeared. Tegſdale v. Tegſtlale is a caſe of the 
E ame nature. The evidence aroſe at the time: A moſt, folema 


: inſtrument was executed, explaining. with great exactneſs what 


ſtate the ſon Was intended | to haye: the father A Party, or at leaſt 


- (a Peri 20, See al the caſes. opon that ij conldered by ur: Fair, Core, Rem, 19 5 
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0 never has been an inſtauce of that, unleſs ſome inſtru 


privy. . Aneltrer als of eaſe echt erb abr enn OY 
are conſidered as common aſſuranees; and- therefore the Obur 


of Common Pleas frequently amend them; and there unge be 
any difference between that Juriſdiction and this !“ bir, there 


ment; ſhewe 
ing diſtinctly, what: was meant by the parties, exMed'ut the very 


time the fine or recovery paſſed, to amend by. Porter v. Pfgch f 
is a very ſtrong inſtances the attorney; who req: Laren 
Sog "ye dh ai the" . „ 
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this letter is: too uncertain! to proceed upom at this diſtanee of time; 
after the deaths of parties. There is nd recital-in Borfou's fa. 


_ Yement upon this ſuhject. It appears; clesrly, that Mrs, Barflow 


had property ſuffieient to make her a purchaſer of that proviſion gg 
1001. af, The letter Imports, not that Mrs. Barſtow would 
be entitled. in her own right, but that the, Mrs. Kiluington, would 


do. ſome. act to give her an equal ſhare with her. brothers after the 


mather' 8 death. Taking the letter to amount to an agreement, 26 
that and the ſettlement. were both previous to the marriage, upon 
Lord Talbots rule it muſt be preſumed, they changed their in- 
tention, and came to a new agreement ; which is evident from 
the Want of any recital, and the circumſtance, that Mrs, Kilvingion 


as. ot & party. Mrs. Kilvingtan could have ſtated, how it was, 


Barſtow, who was an attorney, if he relied upon this, ought to 


have taken care to haye it inſerted by way of recital. There is no 
contract or conſideration to bind Mr. Nilvington. Though he execut- 


ed the ſettlement, he Was under 282 at his ſiſter' 80 marriage. If be 


was miſtaken either in fact or law, it was an innocent miſtake. 


| Nothing i 1s prayed. upon his aQs, letters, and accounts. , - His letters 
: are read ouly: to hen, what his underſtanding « gh, the ſettlement was. 


* "The n Bene in CNA" A bin bad been fled againſt 


5 Mrs. Kilvingion after the death of her buſband, ſtating, that the 


contract was, that the eſtate ſhould be ſettled, not ſo as to give ber 


the abſolure intereſt! ſubject only to the life-intereſts in her children, 
but that the children ſhould take the abſolute intereſt, and ſhe had 


agreement, Updoubredly the, words ih. for ever” are ambiguous. 


Ad mitted an agreement to that effect, the Court would have rec- 
etified the ſettlement. *-She has by writing Wang that was tlie 
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wage the tail, not à fee; ank eroſd remainders muſt be implied. 


The true ground ef all the eaſes is, that if che fact of miſtake is 


aiflinly proved by unqueRtionable evidence, the Court will: reaify 
the atſeinent' according te che intention. The anderftanding of 
wi the family affords à ſtrong preſumption of the intention; In 


ole v. The Sonn de Company (a) an iſſue was directed 16 


5 _ the period; was to be fix months or tro months, 


a mere verbal communication between the parties; e 7 


v0 FTA the miſtake, that upbn fuing up the inſtrument fix 
months Were infertedinftead. of two months; and upon that ver- 


dict relief was given. »D' Olife' had given ſecurity not to carry 


goods Under certain"cifoumſtances; and if information ſhould be 
given Within fix months; that he had done ſo, he was to pay cer- 
tain ſtated damages. Information was given, and the debe F 


brought ar action; upon which he filed che bill alleging," that the 
dme Wes menüs duftend of fix months. Mil Piet e a oregon 
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lege entertain a e 8 doubt, that: Mr. 5 is entitled 
upon the letter againſt the heir of Mrs. Kilvington to hold ons. 
third of the, eſtate, as agreed by her to be part of the. portion of 
his wife. The doubt, that ſtruck me, was, Whether the letter 
could go ee and could aid the ather plaintiff, the. ſecond ſon, 


The ſettlement itſelf is certainly ſuch as never could have. been the 


deliberate intention of the parties making it. There are evident 
marks of great inaccuracy and .great want of Mill i in the perſon, 
Who drew it. The conſideration. of what it ought to be leads one 
to refer to the letter of the mother. | She declares, her agreement 1 5 
Was, that 8 hae. ould, be ſailed Ld Ow! the. children 5 


for ever. 8 


5 


"The ee 7 EY has Furntihed' me nn 4 very ci 


L note (b) of the caſe of Fenkins + v. Quinebant ; which is confirmed 


| by Lord Hardwicke's own note. Tt is almoſt in point: but the 
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tte of Fare is not quite | ſo firong as * that of Mes. ons a 


a), igth Feb, 1244. ber Tod WF cited. for 1 vas 1 the name * 
D'Olighant x „ The South Sea Company, in Henkle v. The Royal 1 * 12225 Ges, 
n The Attorney General aud u from a Lord Talber's note. 
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3 Cates in hd ter 8 
1801. in this eie Upon the occaſion of the marriage of one. . 
Nero children ſhe thinks fit to communicate to the intended huſband. 
1 what the fortune of her daughter was; and ſhe expreſsly 
en. 


what her object and view: were in the ſettlement made © on * | 
marriage; and it appears, the family Had conftrued i it in the man- 3 


ner her intention bore that it ſhould be conſidered. In that caſe 


by a ſettlement after marriage the huſband and wife conveyed to 


their joint appointment; in default of appointment, to them for 
fe; and after the deceaſe of the ſurvivor to the uſe of all or any 


of the child and children in ſuch ſhares and proportions, and for 


: ſuch eſtate and eſtates, term or terme, and Payable at ſuch time or 


rreditors of the buſband, againſt the w 
"feſt marriage, the heir at law, for ſatlsfaction of their debts out 
of the eſtate; and, the eſtate being ſubject to a mortgage, the 
| ' mortgagee was a party. A cxoſs bill was filed on behalf of the 
infant; inliting, that upon "the conftruQion of the ſettlement he 


times and in ſuch manner and form, as the huſband ſhould by deed 
or WiII appoint; and in default thereof to the huſband, his heirs 
and aſſignus for ever. The wife died; leaving one ſon. The huC. 
band and wife had joined in a mortgage, reciting, in the deed this 
| ſettlement verbatim. The huſband died without appointment; 
and under the laſt limitation, to him a * * Ane eee 


"as on wife, the defendant. 
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nk. 0 e note goes 0 Faathies: alia tide point: "IN upon. 1 


into Lord Hardwicke's note book I find, the point was raiſed by 
himſelf; for the cauſe came on originally by a bill by creditors, 


dow andthe ſon of the 


was intended to have this eſtate; becauſe the words i in default 


| thereof muſt not be conſtrued to mean in default of appointment, 


; according to the juſt conftruQion of the ſettlement, being made 


upon marriage but mult be i in default of iffue. In the courſe of 
the cauſe it was ſtated i in⸗ ſupport of the confirudtion of the infant, 
that there was a letter written by the huſband, direQing the at- 


torney, who drew the ſettlement, in what. manner the ſettlement 
| ſhould be prepared; and that letter expreſsly directed, that i it was 


to be ſo drawn, that in caſe the buſbapd ſhould die without 


iſſue by the wife, he himſelf was to. have.the power t to diſpoſe of 
the eſtate, but in no other caſe. Lord Hardwicke at firſt v very 
much felt the circumſtances. preſſing him: but alſo feeling, that he 
"could not put that conſtruction upon the ſettlement, that Would 


Wor the caſe of the infant, he directed the bill to be amended; 
35% * | 


Aue the the lener; 15 "und os that the ground of relief! There 15 Bt 8 3 
were 4 great many} points; and Lord Hardwicke gave a full 578 Hg | 
epinion againſt - he infant/as to the corftruQion of the ſettlement, *. 8 


ILVING= 2» 
that the letter controlled the ſettlement; 4; and that it was yy "ron. 


millake in not following. the letter; and therefore that the effet | 1 60 


af! the letter Was, that the children of the marriage muſt. take —_ , 1 


n 


ellate 4 2nd the power of the father to diſpoſe. of it could only be, 125 by. 2 
if there ſhould be no. children. + There were two children. © 5 Upon e 
the adoption* 0 of © that letter, a8 controlling the, ſettlement, Lord 7 1 0 4 
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Hardwicke decided | in. favor of the iſſue againſt the deviſee + e 
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oblerying "that it could not affect. the | mortgagee, if the parties 44 3 
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that was a letter of inftruQion prior t to the ſettlement; — — 55% 
might be equivocal; a8 there might | be 2 an intermediate alteration = | Þ 
of the intention : but this is a declaration made, not looſely, but +4 
upon the marriage of one of the children, what the wife's inten- 
tions were in an exiſting ſe ettlement; being alſo one, which no 1 ee, 
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man of judgment would have made. Therefore 1 bave no difi- rn 
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ought. to be redified according to the declaration of the letter 


of Mrs. * ilvington ; whereby the plaintiff Bartow in right. of his — 
wife is entitled to one third of the eftate in fee; and the - other 1 
3 plaintiff Kilvington i is entitled to one other third of the eſtate; and.” 0 | 12 | 4 ] 
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| bondands of Surrey for his life, granted to ofab Vivian an annuity of xl, 


m for 


jearr, being a-Jear during the life of the grantor: and by indentures, dated th 
void, the me- f 


morial not gth. of Jah 1764, Byne demiſed the premiſes at Mitcham to Vivi 
* A ern his executors, adminiſtrators and aſſigns, for 99 years, if * 
5 3 5 thould o long live, without impeachment of waſte, to ſecure the 


|”  rion, and — annuity out of the rents and profits or by fale or mortgage; with 
.Natring the - 42 rg 3 f he , 
| paymentof PrLovido for r ertipt on upon fix months notice on Payment of 1050 


5 3 for the whole anauity; and in the like proportion for any part, that 
£ and all Arrears, 


3 ney, though Byne might deſire and give notice to redeem, 

t was 

1 420 ; Hy ne allo executed A bond. of the fame date i in the penalty of 
1 eee 55 2 I o 4» & for the payment of the annuity, - He gare a receipt at the 


pep ions lame time 15 el therein, * to hare been the con- 
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and coſts, 2 5 Kaba DHHS 1155 {ov eres + 1 
And of all ne 
| money e- 5 7 1 147 


eeived under 1a 1 BY — 2 5 2 by Bine ad the other 
: 5 the annuity: 8 petting intereſted i in them to. Powell, to kala to 8 his heir and 
di tobe paid, aligns for ever Upon certain uſes and bull. ria 


"A the ſecurities . Fra: ey 1 4 © | ITS 8 * 5 * 1 * WF, 'E HOW... 15 85 * by: . 2 
delivered up, | 


2 I. "hs bill wi filed 4664 the pu rpoſe # ſetting _ We annuity 


with "tvs"? objective * to che e of the indenture 1 
bond, regiſtered under the Annuity A (5): Hrſt, that the clauſe 
of redemptiqn.was not. e contained in the memorial (c): adly, that 

' the conſideration. Wag not .truly Rated (4); being expreſſed to be 
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4 $a. 


K 8 1 3 
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£44145 


A paid 1 in money ; whereas. 1 it was paid by drafts on a banker. A 
= third objeQion. was taken at the bar, that the term, 


no 
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n bi charged, Wat the defsbdalt e 14 90 %% 
5 As the conſideration, The anſwer ſtated, "that the defendant did 
upon the gth of Faly 1784 advance 1051. to the plaintiff by giv- 
1 ing bim a draft received by the defendant from James Patter . 
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5 a) I bi vl 8 to 8 hols 5 8 of Fa "8 in hr o 
td __ together this and the four following caſes upon the Aunzity 920 a 
(6) 17:Geo. 3. c. 26. | ; 
(c Upon this objeQion ſee Sreadmen v. . Parebafe, 6 Term [Rep J. . 727. ku . : 
3 BE Gi 7 Term Rep. B. R. IN 
(4) See Runb all v. Marray, 3 Toe Ry. B. R. 298. . v. Bath, 69's 15. 
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Te diforney: General for the Plaintfi—The. memorial does nyRt 

en the term of. 99 -at all, nor the clauſe of redemptions - e 
nor is the payment of the conſideration truly ated, . All theſe 

; | pj are Anne It was determined (a) by Lord Chief Baron = 


Fonds Commiſſioners, that if all the tru 1 


lately, 1 51 that e of the on e's cle ou 


' tobe mentioned. In The Duke of Queenſberry's caſe che annuity 
 wazloſt; bet ſe'a ſervant, who had been ſent to a banker's with 
| a draft, was not mentioned in the memorial, Several caſes before . 
| the Go of King's Bench have been put off till nent Term, in the 10 
bope, that an AQ of Parliament will be 
ceaſes. This was a very honeſt tranſaction. e 
| "a very Ferious conſideration is, i'r: Ce this Cour t ui „ 
entertain a bill ro ſet aſide an annuity, upon this. ground. . : It is +. 
_ rediculous to conſider this 48 A bill for an account There is n „„ g 
foundation for an account. upon the bill aud anfwer. The defen- Y .. 
vas received and the arrears due. It is all 5-10 4 
| conſequential upon the Court's exercing juriſdition by ſeting | = 
. = ide the annuity. ,,. The juriſdiction is founded upon the Aanuioy „ [ 
A, This is not a bill to ſet aſide a bond or 1 | 
etch of a corrupt; confideration,, which the policy of the kw 
; condemn, or of any fraud by the perſon obtaining the bond; but . A | 
2 formal objeRions under the 44, making all the e „ 
void ; of which the perſon, who. has got the anguity, never can 
_ make the lealt uſe aud the grantor cannot be injured, if thein- | 
| Rruments' are ſuffered to ſubſiſt. The moment any; attempt s 3 
Made to latorce the annuity, the Court will deolare the ioſtrument | 8 
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1800. E and ifen ſhould go to ial, as 8 1 I 
nr produced there is an end of it. The demiſe: is void. The deed 
8 itſelf expreſsly ſhews, the demiſe was made merely to ſecure . 
Aanmuity. Upon am ejeckment brought tpon this deed the Court 


might immediately under the terms of the AQ interpoſe on- 


3 motion. It is impoſſible to ſtir a ſtep upon that deed without 


5 -proving a proper memorial. The 
80 0 that, which might” be dene on e if 1755 7 proceeding 


* . F 
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ne plaintiff then comes into Equity ; 
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Za 


any other inſtrüment given upon a cortupt 'confideration. Such 


bills were formerly entertained upon this ground ; that the corrupt 


: Lonfideratioh could not be pleaded at law z that being conſidered 
=. An" averment contrary to the inſttument! büt that has been held 
by the Court of Common Pleas (a) and afterwards by the Court of 


_ _ King's Bench to have been founded on a miſtake. of the rule, that 
= averment cannot be made againſt a deed; for tht only ſhews 


the real conſideration; and there is no feaſon Why the party 


mould not avail'bimſelf of the'objeQion at law, if by the policy o 


Er the law the inſtrument” is void. "Thoſe caſes however ate very 
5 different from this; proceeding: upon a clear ground ; "that though 


© fince thoſe determinations the party might: "avail himſelf of the 


: objeQion at law, yet the. evidence. might be loft: the witneſſes 
might die; and it would be uncertain, Whether he could” at a : 
future petiod prove the corrupt conſiderstion. But in this caſe 


_ proof lies upon the perſon,” who wiſhes to avail himſelf of the 
inſtrument. . muſt” produce a memorial; and if he does not, 


5 the other party may get a” copy of i it from the office. This ſort of 
_ ale. therefore affords nothing of the principle' of Dia timet.” With 


E gard even to à bond upon a corrupt confideration' your Lordſhip | 1 


i Franco v. Bolton (5) was of opinion, that ſinee that may be 


infiſted on at law, the neceſſity for the interpoſition of this Court ; 


5 10 gone; and allowed the demurrer. But in this inſtance the 


ground for the interpoſition of this Court does not exiſt. The 


inſtrument is not only void at law, but the par ty to be affected by 


it has the proof always in his power. There is no pretence for an 


account; and the . foundation aol 9575 bill ui that the ho: "M 
5 of wy annuity is void. 24250 3 13 = | i „„ n 5 . 


© Celine v. rd 2 1 . ps al 5 ap 


1 


The Attorney „ie In "Heng l the > dib on 3 DM £7 
which this Court proceeds in giving this ſpecies of relief, a decree = 
muſt be obtained in this caſe. The Court of King's Bench did v. . 5 
at one time order ſuch inflruments to be delivered up to be can- * 

celled: but now they diſelaim that Juriſdiction. This is an in. e 
cumbrance upon the eſtate ; which cannot be diſpoſed of, till this „ 
term is diſpoſed of. A Gourt of Equity has taken JuriſdiQion in | 7 5 pi 45 * A 
caſes, where the ſechriry, has. been void at law; As upon ufurious 5 x OA. . 4 
contracts. iN be party has a richt to come to have the inſtrument ee 
delivered up. Tbe reaſon | is, that be has, Aa right to have the 1 


property cleared; ; and that the other ſhall not retain the ſecurity, 0 1 
merely to keep a cloud over the title. In Lord Abergavenny' „ KY 


the bill was filed for the purpoſe of getting rid of ſeveral annuities. ; of, . 1 
The conſideration was really paid, but not in the manner expreſſed _ „ 
in the memorial. -Your. Lordſhip bad that point determined in e 
the Court of King's Bench; and upon the deciſion againſt the 
annuity made the decree; holding, that ee ph a 1 be 

his eſtate he _ad DSU 40. oy it Boom. i 
ie,, Heal: 00 2 001 nh bes I ; 

Lond: re 18, ths nts in which it was ee 135 

mined, Wat, ik the mode of paying the money was not exatly — 
as ſet enn ig alte memorial, the annuity is bad. I felt a doubt 
upon that, I a man pays by his clerk, and it 4 is expreſſed in the 
memorightg be paid by himſelf, it does not occur, to W 
would nat be good (a). Would i it not he as well to reviſe that l 
determination ?. It ſeemed to me, that i it never went ſo; far as that 2 9 


the bearen gß the note ſhould be conſidered as the payer. Any q 
: Wes an Act of Parliament will be found very difficult. b 9261 | ! 
i Res ĩ ß 3 1 | 
Mich reſpegt to this . 3 are, I eee „ 
a There an de no doubt; that, though a Oourt of Lax 
won let aſcde the judgment, yet if they come to a determination „ 


not do meddle; with'the other ſceurities, I muſt take away the in-. 
cumbrances: and this Court does it. upon equitable. ter ms; con- 5 
e ſidering him as an ineumbrancer. It i is clear, they Nene be non - 
: ſuited in an gedient; Pot Rill 3 it is An. incumbrance. hy An eſtate . . 
Is created ʒ and a charge of 1 51. a year during the life of. the . 5 55 
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|, fet afide, and an account of what is due. I conſider 1 It*as a loan. Tbere is not 


dan adtion 


Na a ſingle caſe, where an annuity has been ſet alide, and an action 
the money, 


: 5 at law has been brought. for the money, in | Which t the account has 


7 always taken Y 
, not been taken. 1 remember ſeveral ations; ; ant the Account ba 


received un- aye: was taken 00 n.. 
"tor the an · 72 8 34 RT ts 888 . „ ore SEW 
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The ONE" direQted: ha Maſter to be an vccownt of ar" was 
a to the defendant for principal aud intereſt, in reſpect of the 
ſum of 105/. paid for the purchaſe of the annuity, and to tax his 
| coſts of this ſuit; an account of all ſums received by che defendant 
on account of the ſaid annuity; and it was ordered, that what 


© - | ſhould be found due from the defendiit-be>deduRedifrom what 


\. 8 -incumber nce 


ſhall be found due to him for principal, Intereſt, and eoſts; and 
upon the plaintiff's paying to the defendant whaty if any thing, 
ſhall remain due to the-defendant'for principal, intereſt, and coſts, 
within three months after the report, or in caſe jt mall be found, 
4 that the defendant hath been fully farisfied, it was ordered, that 
the defendant deliver to the plaintiffs the ſaid indenturt and bond 
to be cancelled and alſe convey-the premiſes free and clear of all 
| es by kim or any perſon aiming under him, our 
of which, the annuity was payable, or as he ſhall appoint ; 
aud deliver all deeds, Gr.; and in: caſe it hall appear; that ibe 


dͥaeſeadant has been overpaid; it was * en 


overplus to che plaintiff; and if the plaintiff 
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only to 'caſes upon that ſection that the ſummary juriſdiction of - 
| the court of law applies. But this is another objection, upon the 


firſt ſeckien. In The Duke of Bolton v. Williams le) it was inſiſted, 


that only. the deed, as to Which the memorial was defective, 
ſhould be ſet aſide: but the Lord Chancellor held the contrary; 


that the Whale was affected; and all the ſecurities, being one 


| allurance, muſt be delivered up; and that has been followed by "3 
13 the . 1 King's aca 10 Har Vo Lender, „ 


ae ee and. du, King for the defendant —This bil daes 


not lie, after two applications tothe Court of King's. Bench by the Oe 
Plaintiff, upon; every objection he thought material; the rule. 


both having been diſcharged with coſts. The latter application 5 


| was made 3 cohſiderabie time after the deciſion of Steadman v. 
| Freie and was won he lame SLOjngs: oY ſubſtance ** hs * 


"s) * Th: laft pI Wy one. 


+6 , * . f 4 
0 * | * | 8 . bs | Ng » 


| 4 (4) Aus, The laſt 2 (0 9 wp B. E. . | 
| Þ Rp, 7 1 9 = We 2. . - - en 70. 1 812 0 7 6 Term 


* 9 » 4 : 
5 0 * 4 
a 1 4 PIN. " 1 4 a 
4 , _ ; 
: 4 
L y 4) # , s 8 y 
” os 0 4 Y x 8 * \ * o os 
- 7 ſ + 
: 4 . \ 55 
4 F 1 F L b 
- bs . — f * 4 * , N N * 
1 * 7 * - of. >< : 
*. 4 * 6 1 - P 4 N 
4.4 A : 
} 8 * 


3 Gra ; Wn. . 5 ET * chantrty. 
3 1860... ; wer. This bill W the very n vis "MN | 
weer plications, Perhaps: the objection upon the clauſe of redemption 


Ho cxavd. was _not-expreſaly taken: but it appears by the Report, that upon 
; the ſecond application the counſel laid, they had new matters 6 


1 Probably alluding to this objection. This is 2 ſpecies of 
appeal from the deciſion of the Court of King's Bench; and the 
Plaintiff: now calls upon this Court to declare that void; which, if 

he is right, the law has' already declared void; for upon this ob- 

N 135 jection the deeds are void, not merely voidable. The Court of 
1 5 988 King 8 Bench have declared this not void. This Court cannot de- 
1 _ Clare it void without ſending it to law. In Davidfon v. Lord 
Foley (a), Lord Thurlow directed a motion to be made in the 
Court of Common Pleas to ſet aſide the warrant of attorney, T bis 
is a legal, not an equitable queſtion. Fofter v. Davenport does not 
_ apply to this ſubject: that being a queſtion of redemption; and 
there was, I believe, an agreement afterwards for commuting the 
_ abquity for a ſum of money, The caſes of Byne v. Vivian and Byne 
v. Potter appear extraordinary Where no diſcovery i 18 neceſſary, 
which draws relief with it, where there is nothing but a dry point, 
_ there i is no other inſtance of ſuch a bill. With reſpect to the deed 
olf 1795 has it ever been decided, that if the grant of an annuity 


. 18 properly regiſtered, and. many years afterwards another deed is 
6 executed, which is not regiſtered, that ſhall vitiate had er 
; Tone v. Burlon does n not 8 OE Ng like © that. oY 8 
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» 


ay 


.. ere in reply ee we ele of the 2 An 1 72 Partiemen 
at 1s plain, the application to the Court of King's Bench muſt have 
been upon the payment of the conſideration. The ſummary ap- 
Pfcatien to a court of la is given in ſpeciſied caſes, and no 
Oh 7 others; and is intended for the benefit of the grantor; not to 

ſhield the grantee from any other application to a court of juſtice 
upon different grounds; upon which the grantor is obliged to 
return all the money he has received, with intereſt, im order to 

ö 4 ſuſtain his application; which is by no means the caſe upon the 
15 ſummary application. It is impoſſible: for courts of law to give 
5 0 505 direction about the ſecurities: their power to give up the ſe- 
curities being conſined to the ſpecified: cafes in that clauſe; which 
relates to the paymeht of the tonfideration ; and has no reference 

. to this Legs "INF can vacate 0 t but cannot 
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In The Duke of 4 Bolton ww. Williams the Lord Chancellor adopts the 
== that every original deed. ſecuring an annuity mult be 
| ae in the 


What is there 40 be tried at law? The fact is admitted; add then 
the decree. follows of courſe: Newman v. Milner (6) Life v. 
Lidale (c): A trial at law being ſuperſluous; which would have been 


q be une chat could have been had, ifche caſe bad been coma | 
is a ſecurity for an annuicy | 


difted by the anſwer. , The laſt dee: 
granted previoully ; and as ſuch is within the act. The Court will 


the © be Jilivered up, except in the ſpociicl YI . 


pleby v. Smith (as and the caſes ſtated in the note to that caſe. | Togo f 


at and. the want of that as to any one 
I is clear alſo from that and the other caſes, 
an che Caan of King's Bench can exerciſe no ſuch juriſdiftion "= 
this bill prayss. and which this Court 1s in the habit of giving. 175 


never make fach a conſtruction as will enable parties to defeat the bh 
ac by making à ſubſequent ſecurity to be the effeQual ſecurity. 


If that, which is the effectual ſecurity, is not within the act, 


becauſe not coeval in point of date, how is the obje&, to make 


* e is new ras; *: 


I'S 


„ 


ranſaQtion known, to be obtalaed? in the view of the act „ 


„ Bolton 5 the Gngle 8 ted in cas 1 


Tivies againſt the Juriſdiction, the defendant had pleaded the cor- 
rupt conſideration, which may now be done (e); and the bill was 
nothing more than an appeal from the verdict. The very queſtion 

had been tried at law previouſly to the inſtitution of that ſuit. | 


The relief ſought here is beneficial to the defendant. The plaintiff 


cannot come without doing that juſtice, which the defendant 
could not 6 


cane a aa under the Oey 


* #.: 


* 
if 2 
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This plaimtiff comes upon a legal objection to have theſe 


rities delivered up, after two unſucceſsful applications to the ; 
= of ob King Bench. He ſhall not now avail himſelf of any 


| Ae that. Was the eee we applicatio ion to the Court of / 


brain at law (J], a 1 account of * e re- : 


Abe of the FER Forſter v. e che bill "NE 
founded upon the clauſe of redemption.” This bill ſeeks to 'r 
aſide the annuity upon payment of principal and intereſt only. 
1 have great doubts. ill, whether ſuch a bill as this can be ſuſ- 


4 ee (8) date, e, 4836. (0 3 dud Cs Lads ix; Ms _ 


) Colling.v, lantern, des 341 i f ) See Byne . 2 te, and the note. 
Vor. V. 7255 . 
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Cabes in Ehitieiy, 


King's: 8 Back 015 v. — is certainly a very "IN abort 

in favor of the interpoſition of this Court; and goes farther ag 
1 am inclined to go. If the Court does interpoſe; it muſt be i upoa 
fair and reaſonable terms. This is a very hard caſe. It is the ciſe 
of an aſſignee, not a. dealer in annuities, having advanced ber 


money with the concurrence of the plaintiff; who after two un. 


ſucceſsful attempts at law, now comes upon a legal objeQion, Ut . | 
which great doubts have been entertained; j though the point muſt 
now be conſidered ſettled. I will not diſturb any payments made, 
before the bill was filed. The decree I ſhould propoſe to make 
is to direct an account of the ſum paid by the defendant Arabella 
Holland upon the aſſignment of the annuity, with intereſt from the 
time of filing the bill, and an account of the ſums received by ber 
ie that time. But there can be no juſtice 1 in making her repay 
ſums received, before the objection Was taken. If ted v. Vivi ian 
had not Sender cd 1 an not We n {0 -cots 


0 3 4 l N k . b e oP: * bs * 8 * * 8 775 ” x * * 
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"fer of Is Rall This was in . A 3 of: an annuity 


8 be” 100/. a- year in conſideration: of 600/.' No objection ſeems to 
have been made, at leaſt none, upon which there can be any 


foundation for relief in this Court, with regard to the terms, upon 
which the annuity was granted; ſix years purchaſe, It was un- 


queſtionably a very good bargain to the purchaſer: but it is very 
well known, that is about the market Price: annuities being 


ſcarcely ever granted but by diſtreſſed perſons. There is no foun- 


dation therefore for. al in Wer on that: _—_ 


13 I 


The r was 3 or r at ny was. 1 not eine, all 1794; 


and then an application was made to the Court of King's Bene 
under the Act of Parliament for ſeveral informalities, omiſſions and 


defects, in the memorial. Upon that application, without enter- 


ing into the queſtions before the Court of King's Bench, it is 
enough to ſay, it appears, the Court thought fit to reject it; and 
ſabſequent to that rejection the tranſaction, which this bill ſeeks 
to impeach, as againſt the defendant Holland, took place; an 
8 aſſignment to her in conſideration of a ſum leſs than what was 
- originally advanced: but it is not quite clear, what that ſum was. 
It is alleged on the one part to be leſs than 6007. and I rather 
dhinz it is admitted to be ſo by the anſwer, which ſtates, chat the 
5 firſt: aſſignee, Who 0 affigned to the e 0 - "not give the 


Wy a - whole 


eins as chatte. | 


and farther ſum, one nat less than the arrears then due. Sub- 
ſequent to ik this aſſignment; fone time after it, the plaintiff himſelf | 


became a party to it by direQting the truſtee of the term to pay the 
profits in ſatisfaction of this annuity alſo. Aftet that 4 ſecond 


the lame or other grounds (0%. 1 will take it, that the ſecond ap- 
plication contained no othet ground. This bill is certainly to be 


whole J8 lum Ks original grantee had given, but gave only 6501 - as. 


'Browtuy 


77 5 
. 


app plication Was adde to the Court of King s Bench either upon 


| conſidered, not as ſeeking | to ſet alide this annuity on the grounds, . 


on which the Court of King' Bench Was called upon; at leaſt 


will lay thoſe totally out 'of the caſe; 1 but upon grounds, that did 
exiſt at that time; and, inftead © of going to that or any other 
court 'of laws: this bill? is filed to ſet aſide this tranſaction Sia undo 
| it from e to esd; for chat is the a , 4 


11. {345 r, > {+ ” SY ; wal 4 WJ F 3 #5 4 4 15 gh. * 5 3 8 þ > 8 * "If * 


As 187 as ay 1 . 
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objection Ae: 1 ill not now enter 180 bY 


90 queſtion, how far the refuſal of a "ſummary application to Th . 15 


aſide the abtuity may be uſed in order to repel any defence, that 
| may be made to an action brought to inforce it: but I am of 
opinion the refuſal of a ſummary application would not be any 
objection to the ſame ground being taken again, Whenever! it wWas 
ſought to inforce the annuity.” But, be that as it may, this bill 1s 
nom brought, not only to take away the right to inforce the 
 antivity; but to ſet aſide the tranſaction, and compel the defendant 
to refund. If the caſe of Byne v. Vivian had not been produced, 1 


confeſs, I ſhould have thought, that upon this Act the remedy 
ought to have been entirely at law; and this Court ought not to have 
interfered: but that caſe does unqueſtionably furniſh a precedent” 


The refuſal 
of a ſommary 
application 
to ſet afide 


an annuity is 


no objection 
to the ſame 


ground be · 
ing taken 
again upon 


an attempt to 


inforce uu. 


for: the interference of this Court; and in conformity to that au- 


; thority I thall proceed to conſider, how far and to what extent. 
the plaintiff is entitled to relief. I have already ſtated, that this 


relief is not prayed upon any fraudulent circumſtances, either cir. 


| eumvention, ſurpriſe, undue advantage taken of neceſſity, or auß 


of thoſe grounds, upon which Courts of Equity, and only Courts | 
of Equity, can interfere. The ground is merely a legal informality, 
not proved, though {aid; to have been known to the aſſignee or 


grantee, There was no wilful default or neglect on the part of 
: eicher the grantee or the aſſignee; and the plaintiff ſeeking to avail 
IS of that legal defect comes to ſet aſide the tranfaction in 


(a) There. was" ſome diſpute at n Mur. . the 3 DEPT WE whe) upon 


e in ſubſtance the ſame * the firſt; or a it was . in "th anbwer. 
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Meinl 


The caſes, in 
which Kquit7 
orders inſtru- 


which there 
is a legal ob- 
Þ jefion, to 
be delivered 
up, are rare, 
and the re- 
lief on terms. 


Equity; and to be repaid all, he may rag e 1 . 1 
clauſe of redemption. in this deed z; Which 1g. favorable to * 
grantor; I am of opigion, that upon. the ſtate of this cale the 
— Plaintiff has no right to any relief in Equity beyond that, - which i 
givea by. that. clauſe ; with this. exception only ;. that from te 
time of filing” the bill, or from the time he gave notice and was 
ready to redeem, he. is entitled to relief, It would be a degree of 
ings in a Court of Equity to undo ſo much of the tranſaQion 
as upon a fair dealing had taken place prenoully to the filing of 
the bill. When in Equity the Plaintiff Rates a legal odjeclion, 
the anſwer very often 18, Go, and avail yourſelf, of it at law: 2 5 
* Court of Equity will not interfere, :if- there is no injuſtice in N 
« \ tranſaQion,” +I do not deny, that in- ſome; caſes, in order tg 
avoid. ſuits, and prevent the, party, being har alſed, Equity will 
order the inſtruments, that may be the ſubject of thoſe ſuits, to be 
delivered up (a]: but thoſe caſes are very rare; and the relief is 
always upon terms. It does not follow, that, becauſe the tranſ⸗ 
action is to be ſet. aſide, paywents are to be retracted. A very 


T extraordinary caſe occurred lately in the Court of King's Bench; 


3 1 Horaſom v. Hancock le). If a, court of Jaw will not permit money 
| + paid upon an illegal zranfaRtion, I do not mean of a groſdy im- 


moral nature, but where an objection might have been taken, to be 


krefunded, it would be extraordinary in this gaſe and under theſe 
3 circumſtances for a Court of Equity to make. an aſſignee refund all 
e received upon this tranſaction; merely becauſe a legal 


HOzbjection was behind; which was not brought forward, till after 
thoſe applications, to the Court of King's Bench had failed, and 
| thoſe arrears were incurred. Apply the principle of that caſe in 
the Court of King's s Beach, as between Participes criminis, as it 
may. be ſaid, to the caſe of two men dealing bond fide for valuable 
conſideration: the one purchaſing, the other ſelling ; and iatend- 
10g at the time to ſell an annuity ; other wiſe h je would be guilty of 
a fraud. I do not object to this plaintiff ſhielding himſelf at law 
from an action: but, when he comes into Equity, I ay with Lord 
: Kenyon, the tranſaQion,i is not agoinſt conſcience; and, if not, un- 
queſtjonably' a Court of Equity will not interpoſe. Suppole, 
_ money had been paid en a bill of exchange not ſtamped: would 
this Court compel repayment ? Could ſuch a bill be eodured for a 
moment? 1 confeſs, 1 ſee no Kn, This is n abjec· 
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| When 105 this, it is wih a vie w to ſhewr, why Ldanor e 
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ah in Equity to give the 'whole relief prayed. This plaintiff had 


a legal objection under the Ac. If he bad brought that forward, 


before he had made any payment, L am bound to ſay after be 7 
caſe of Ayne x. Mien that a'Court of Equity, as, well as a Cour. 


of Law; would interfere z and in this caſe I am told. it is neceſ- 
fary; as the truſtee is in poſſeſſion; and there are other truſts; 
to which there is no Mieckion. But the queſtion 1 is, upon what 


eme Aae in Equity upon deloß fait jufties between bo. 
parties; which 1 in my opinion is not to diſturb any payne ant 8% 
fide! made before notice. Another ſtrong ground . that this 1. 5 


the caſe of an allignee, nor of the grantee. - "Suppoſe, a any advan” | 
e had been taken of. diſtreſs, (or any. improper. bargain mad . 


a eduld*1 not affect the aſſignee ;"who finds the grantee in pol- 
ſeſſion” of the unmuiry ; and purchaſes {hat} and the grantor rati- 


ßes and confirms it; = undertakes to pay. He has a very len- 
atified the aſſigninent; but now finds, the | 
original grant is void. This caſe differs from Byne v. Vivian in 5 
that circun That was the cafe. of the grantee. But I do 
not refuſe the relief upon chat ground; for 1 fear, that would put 
an end to the policy of. this very wile Act; as the annuity. would 1 
8 be aſſigned over in order to put an end to at objection. That 


0 


der Equity'; faying, he 


„ is very uſeful; though a very oppreſſive u uſe has been made of 
One very ſtrong argument, which I wiſh to be noticed as one 
4 the grounds of my Judgment 1 is this. The reaſon, why a Court 


„. 


of Equity ought not to interfere in ſuch caſes but upon doing 
complete juſtice, and not undoing, tranſaQions, that have taken 


| place before notice of the legal objeQion, i is, that grols injuſtice 4 


might ariſe; for the other party has been running the riſk. The 
life might have dropped. Then theſe objections would not N 8 


: . 
FR. 
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E Foe 33 my opinions as to the terms of the ie 7 at 3 | 1 


think, 1 ould not do juſtice, unleſs I make the decree upon re- 


payment of the whole ſum of 600/.; though there is a ſmall dif- 
ference. between that and the fum paid upon the allignment. 4 Burl 
Vor. „ . 5 N conſider 


; been Ach ia the nr would t have loſt all his . OT, 
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3 b i 5 1 ear it ad an aſſignment of an annuity of 8 e 10. 
| W 4 mable upan the repayment of Soo With the arrears tothe | 
3 8 4% time, I conſider the defendant as Hawiug purchaſed that ; antmity; 
3 and all payments made, before the objeQtion was taken, are hc | 


as a Court of Equity cannot” order to be "repaid. "There wa, 
EET riothing illegal or immoral in che receipt of them; Wks 
Wh on payments could not have been enforced- The only n 
myſelf at liberty to make is for w: redemption on ee 
whole ſum, unleſs he 12-4662 will — to homey 1 25 + 
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5 The defendant Holland par ſs, for more an the — paid 

bu her, the decree a ap account of all ſums of money paidhy 
3 her as. the conſideration of of the. aſſignment of the ANNUIty to her; 
* W 8 te with, intereſt ab 50. fer cent. from the time of filing che bil; and 
an, account of all, ſums received by her or for her uſe on account of 
the anpuity, ſince. the time. aforeſaid.; and on payment of the 
balance with, the, coſts of the, ſuit; by the plaintiff, that the ſeewitica | 
ſhould be delivered: up, and ſatisfaction ee. Nez and 


in default 1 within ix) aneh be bill to be dif 
| miſſed 0 . A b oth at... Ins * s wht ni 
or; wha: ee e un ee Wy 


te mf 80 u ere dügh be ver not give the fil 

value, ſhall be allowed the whole, evan; again; another incùmbrancer i but an agen, 
truſtee, heir at law, or executor, purchaſing an a e * e 5 fablequen 
3 incumbrancer be allowed only what was aftually paid. 
TR ' . "Tha general. rule — REIEs 
| eos * 54, in Morret v. Pate. Foes 
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re. . Arte SHAW; is the” Matter of GEORGE GRAVE, 
VV Eg, a Lunatic. 5 


na e 2 2 


oY IE nes "49; A831, 20% 26085 C 
1 . I \Y Maske aired the 19H of Huguft | 179 3. in 'confideration 
being void, of 2, 8000. Graves granted to the petitioner an annuity of 40% 


the memorial 1 

_ 9 a- year for the life of the grantor, ſubject to a clauſe for re- purchale 

we . nga at the ſum of 2,900. The annuity was charged upon the money 
ITS” + 

5 grams mas to a ariſe by the fale of eſtates, and the ſtocks, f in which the monef | 

not allowe . 1 ee 


in the account the premiume of infarancs of the life of the ve ad 60 incur in n ſuppering 
"RY" e 1 e = 
on op "or: 7 oor / ſhould 


. r . * . ; 
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| bb a0 8 the tents of the eſtates remaining unf6ld; oi 1 
Il ether the real and/perfonkl/ Rates of raver; and it was pro- 
Licech tat if f the funds ſo charged ſhould be laid out in 
the purchaſe of land by order of the Court of Chancery or others + 
wiſe, the lands- purchaſed, or à ſufficient part, ſhould be charged 


and expenees, to be occaſioned: by the non-payment and 5 N 5 | 
covery: of the ſume or any part thereof; and in caſe the money =» 


wy tue payment "of tlie annuity, and of all coſts, charges, da- 5 


to ariſe; by hee of the aid eſtates ſhould by order of the Court 15 25 Mey 


de directed. to be paid to Gruver, the fame or à competent part 
| thereof. ſhould be inveſted in ſtock, or laid out in lands in Ks Fr 
fe- fimple; and. the intereſt and dividends; rents ad ous, . 
| ſhould AE” mg be + 8 77 in u 1 the 8 leh, 
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| b tay PRO wietal orders Were g 
| wider this'deed} for payment to him of (hie dividends ot We det 
| purchaſed with the money arifing from the fale of part of the 


eſtates 8 the tA unſold: to pay 5 
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| a | drain» 2 motion . the petitioner. os bad of obe | b . . 
| taining further payments, and a croſs-motion,. that the former 


orders might be ſet aſide, and that the petitioner might be ordered _ 
| to account: for What he had received om the ground, that the 
| memotial did not contain the clauſe of re. purchuſe, the former 1 
| orders were diſcharged; and it was ordered, that 2844, caſh in 
Bank and the Dividends to accrue upon the Bank Annuities, ſhould 
| be paid to Graves til farther order; and by an order made upon Mig 


| the x1th of Auguſt 1797 the Maſter was 838088 to take an ac 8 
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| count of the debts vg by the lunatic, | 4 op M4/ods 


The petitioner ed 1 the Maſter a as 2 1 to a con- | 


| ſiderable amount, in relpe& of the purchaſe-money, with intereſt _ | 


from the time it was advanced; accounting for what he had re- hs 
| ceived in reſpect of the annuity. He alſo claimed ſeveral ſums for 


| inſurance of the life of the lunatic, and intereſt upon thoſe ſams, 8 


and 924. 15. 39, for the coſts and expences incurred By: bim in 
| "Py of the ſaid Fon of 2 800, / a 
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tioner: but the Maſter having diſallotwved tlie claims in reſpect of 
the inſurance a mY the: * . * to-the 
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1 v. Heaton (a) and Heatbeote v. Paignon (0); where thel 
_ allowances were made; though the annuities were ſet. aſide on the 
ground of impoſition; vs obſerving, that: this 8 a mere ee the 
eee caſe was OO CIR favorable. Bo 
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27 5 Attorney. General vert Mr, Martin for the, Report—Ths 
money paid for inſuring the life of dhe grantor was for an ig. 
demnity to the grantee himſelf. He could bring no ſuch action. 
Such a claim is never permitted at law. The ſums claimed by 
vay of coſts were, I ſuppoſe, idgurred by his applications to the 
Court and by ſupporting his claim under an annuity, of which be 
admits he did mot regiſter a proper memorial, and which therefore 
he admits to be void. The Maſter could not poſſibly how thoſe 
coſts. Generally ſpeaking, the Court has not thought it prudent 
to allow ſuch coſts: ſometimes it has been done, where a bill has 
been Sth gas Rs have come in. The caſes cited 
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Ri "Ferri v. 


„ won; Asche rhe 48th of ul 150 
| uader the Penalty f 400, to ſecure an annuty of 2 „ 
a-yeaty ſold by Him to Aan Cooke in configeration of 20001; and 
by indentures of the ſame date, reciting the agreement for the 
purchaſe of the: annuity,.it was witneſſed, chat in purſuance of the 
ſaid agreement, aud in conſideration of the ſaid 2000), Walford 
| affigned to An Cooke, her executors, e, for his life ll the rents, 
iſſues and profits, of copyhold and leaſehold premiſes, ang. the 
dividends and intereſts of truſt funds; z to Which eſtates and funds. 
| he was entitled, for his-life under his marriage ſetiſement; and it 
was agreed, that Ann Cooke ſhould ſtand polleſſed of the ſaid rents 
| and dividends, in truſt to permit Walford to receive the fame 
until default in payment of the annuity; and upon default to 
apply the. fame in ſatisfaction of the annuity. The deed: con- 
tained the uſual covenants and A elauſe of r redemption: ; and ſtated,” 
that! in order to ſeeure the x more regular and pundtyal payment o of 
dhe angvity, Bridges © was appointed receiver as to the copyhold 
| and leaſchold premiſes; 5 with powers of removal and appointee 
| in the Srantee and a a proviſion. for the 1 Tour len W of the receiver. . 


9 17900 


A £ 


* * 
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1 ſhe annulty wht paid regulatly "ml 179 43 When upon Gefauk 
4 judgment was entered up; and Bridges, the agent of Am Cooke, 
got into polfeſnon and receipt of the rents And dividends of the 
| . eſtates and property. In 1797 a commiſſion” of bankruptcy) 
iſſued againſt Walford; and the bill was filed by his pepe n to 
& have we noon, ſer t alide 423 the Woo - 8 8 70 pb 5 5 


83 8 


LY 


ies he hag .of 2 
win Was: demanded and taken by Bridges, the Agent of the 
| (graiitet, ont 6f the; conſideration · money, for ag. days intereſt upon 
:2000,, thetiine, that elapſed, while the annuity was negotiating · 
Beſides that ung Brjgger's/bill of coſts in, this tranſaction, to the 
amount of g. , od, and) another bill for other, ; buſineſs; dane 
by him for Maſford, vis. 204-11. e aalen Wen e. 


ſideration „„ . 
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Der. 10. 22. 


Jan. 19. 
1801. 

Annuity ſe- 
cured by | 
bond and a 
truſt of rents 
and divi- 
dends being 
void, the mee 
morial omit- 
ting a clauſe 
of redemp- _ 
tion, and the 
truſt, and 
ſtating the 


cConſideratioa 


untruly, a 
general ac- 
count was 
decreedof tbe 
purchaſ. 
money from 
the actual | 
payment, 
which was 
ſubſequent | 
to the date 
of the deeds, 
and of the 
premiums - 
paid by the 
rantee for 


Fes inſuring the 


grantor'slife, 
and an.ac- 
count of all 
ſums received 
under the an- 
nuity 3 with 


intereſt re- 


ſpectively: 

on payment 
of the ba-. 
lance and the 
colts by the 
{luc the 
ſecurines ro 
be dehvered _ 
op; Kc. : the 
bil offering 
to pay prin- | 
cipal and in- | 
tereſt and 

oy other fair 
and reaſon- 
able. ogg 
mands. A 
letter from 


ide grantor, 


written prior 


to the grant. 


in the edufſb bf 1 de pee which 410 not Waere Lon admitted as evi- 


cede, bu -nd-farcher. 
| able term. 1 PR 


Vor. V. 


K es Foes that argen ae | 


"a + ” 5 UE” 34ly: 


112 ROS ol bis life. as a . ' 


a RN Caſes in chantety. 


190 %³ſ 2 Though the deeds. were dated the 28th. of 15 they 
: 3 9 - | were not executed till the $92, = e whence the 2 


| IK: Pa | rived, a farther benefitt) ©/ 9 ien 


REST Achly: The 0 ths ths . 8000], wa 
N was paid to Watford by Ann Cooke ;;. whereas che ene 

ns paid by N debalf 925 Na WhO was not. pr 
0 ba 3600 8 v8 e 1 5 3 ) TTY: $6 


1 ; | F Ib ber © ; -*5thly* 0 appears by che e l that ut Bids was 3 pity to 
| Zh re the annuity "deed, but nor, what his intereſt Was, and for whom de 
0 ws a truſtee, or for what purpoſe he was made a party. 


W thly: The memorial does not ftate, t to whom the conſideration 
tos hag. was paid, otherwiſe than. by ſetting forth. the receipt indorſed 
ehe, upon the bond, with the addition, that the conſideration Was pai 


e i and advanced to or for the : uſe of the ſaid Jobn Wal Herd, 
ans LF = 8 : 29 408 ivy 


„„ 8 theſe 2 . bill prayed; "that the defendants n may 
9 0 8 transfer the truſt fund of 77 col. IL LL 4. Bank Annuities to the 
e Accountant, General; and that the dividends and intereſt and the 
rents and profits of the copyhold premiſes and other truſt property 
e during the life of Walford may be paid to the plaintiffs; that the 
„ ſecurities may be delivered up to be cancelled: the plaintiff offer- 
een, allow and pay to the defendants what ſhall appear to be 
W eite coming to them for che conſideration and purchaſe money paid for 
eee the annuity, with intereſt, and any other fair and reaſonable de- 
mands, aſter a deduQtion of what. has been Paid t. to and received 
1 ** the eee 
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e yy The defendant Walford, dae Samlosd for the pate by 
VV depoſed, that the ſums ſtated by the bill, amounting in the 
\ whole to 91 75. 64., were taken away by Bridges out of the 
 __ whole ſum of 2000/., which was laid down on a table, before it 
was taken up by the deponent; and he only received 1908. 127. 6d. 
Ĩhe deponent underſtanding from Bridges, that the purchaſer of 
e annuity would neceſſarily inſure his life, obſerved, that, in 
-._ _ - caſe he ſhould redeem the annuity, the policy ſhould be aſſigned 
to bim; in which Bridges acquieſced: but there was no ſtipula- 

tion by the deponent, 195 the Ferber 8 inſure. 
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„ Tb Bridges bai alſo 8 3 OY 5 the 
. - other defendapt Raton; that the delay in vorntuotng the tranſac- 


tion 
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3 Cees in Chancery, . 
| a a TE 5th of July, the day Originally intended for "OP com- 


men 


by Walford: .objeQions, being taken. on his behalf to the appoint- 8 5 
ment of receiver as to more than the copyhold and leaſehold 


| eſtates and upon ſome other points; and the ſum of 20001. was. 
lying at a banker's from the 4th of Fuß. The deponent farther 
ated, that at the granting of the annuity it was expreſsly _ 
and underſtood, that the deponent, as agent for the defendant 
| Cooke ſhould inſure the grantor's life. The ſever; al- 
paid. upon that inſurance. amount to 8461. 10 he ſum of 
20001, was really and bond | fide paid as the conſideration, vis. gol. 
caſh and the reſidue in bank notes to the beſt of che deponent's 6 


cement of the anauity,. to the qth: of Huguft was occaſioned. . ; 1 


premiums { 


626 


1866 
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'recolleQion and belief. i into the. bands of. Walford, and not plac Wo 


upon a table only: but in caſe the ſame were placed upon a table, ? 


the ſame' was' paid. in ſuch manner that Wa Herd had full power E 


and dominion over the ſame, before he paid the money to dhe 
 deponent for the bills of coſts, Sc. The bills were e e 


8 1 by , . A ſolicitor, 5 
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The Aisch to 5 ee in 5 begs; were TTY 


and it was not contended, chat the annuity could be ſuſtained, iN 
The principal queſtion was as to the mode of taking the ac N 
count: the. defendant Cooke inſiſting, that beſides her principal, in- "= 
tereſt and coſts, the ſeveral premiums paid for the inſurance of mal. ; 55 


N life EW to be Aves yo an; wy Fe 


a 4 
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The 81 Cooke "TRIER a is PR \ Walford, l in 


1790, but Written previouſly to the grant of the annuity, and in the 


courſe of a negotiation. for another annuity between the ſame par- 15 
ties, which did not take place. - By this letter Walford, ſpeaking of 
the inſurance of his life as one of the terms, | propoſed, that hoon N 


| OY. the oY the 19 8 ſhould he be ti 12 him. ©”; 


* 


at Hiring Per My. Hall for . let 17 chiected | to eh 
thi letter in evidence; inſiſting, that the deed was concluſive 15 
againſt j nt; and at all events it could not be read before. It was 1 
1 whether produced only as evidence of a contract, or 


OT written ne 242 ad 950 the party ehe, 
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Wa e, to fy. > we mufutdner was not à reaſbnable tetm. I 
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RN üpoll the r | os of chat letter, a ** 1 15255 ns 
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nag 53 Un eKeclted. If it wis Rach to prove, that the decd un 
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111 upon {ertis Lilfereat from thoſe -Ehprelled; it muſt be ro 
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Jecied. But che dustielt ol is, bpbtt what fesſerable term, 
fea From 


thible, Upon with the wmniity Wa granted, the 
iel 4 Hdemiprioh: not upon the” terms of the 
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8 Phy z for the bill is brought to: Tet aide thoſe ters and to ban 
-oth ers, „The queſtion then 3 is, what are fair and-reaſonable terms. 
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The letter” Wa read. bans edt” al By 3 


REY „ s CET be ar le a | 


ing or the ful "OY 1 


5 A are always es an account taken each Way; and this bil 
5 - makes | that offer: but the defendant claims to be allowed in the 
9 account of the ſuins Paid for the inſurance 'of Walford's Hife, with 
Anteteſt Upon thoſe ſums, to the amount of above 1000/. lt i 
_ impoſſible to Tapport-the claim. There is no written agreement of 


an kind relative to his; and the parol agreement reſts upon the } 


evidence of the] Jerſon, who-tiegotiated this tranſackion: Malſird 


lating, that te merely faid, - looking forward to a redemption, 
that in that event, if the inſuratce ſhould be made, the policy 


- - #thould be aſſigned to Him. Thie deſendant (Cooke was at perſet. 
_ «liberty to make the inſurance.” She wanted no-agreement for that 


99 0 | 1 -purpole. At was at her expence. An agreement with the grantor, 
. * the 1 ſhould EA would UNE ä But it 


would 


* A 


| 
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i in weyancery, | „„ „ 
| aj be i ee to read any agreement, tl 10 ar be 1 
found in che iultrumentsz; unleſs it was kept out by fraud; of. 1 ; 1 


hic there is 00" pretence in this caſe. The general doctrine 01 4 _ 
upon that is perfectly plain from the N of 9 00 SE” Ve * 
Gutters, Mere ne 


2 


'Sceondlys' 1 Fr "4 4 Ws are AS entitled. to a" 
intereſt, ' Lawley v. Hooper (e), which was long before the Annuity; . „ 
| Act, is an inſtance of this; allowance but that was upon an ex- + 
| preſs offer i in the bill. This bill offers only any fair and reaſonable 
demands they may avs. In general, as Lord Hardwicke oblerves _ - 
* that caſe, theſe tranſaQions of annuities: with clauſes of redemp» | 4 
| tion are only modes of lending money at an intereſt n © 


5 fer « cent. gu the nner the: non * h ſelf 7 a LY 


For 15 e Gele 28 Baie rde by, AS + to, ; . 
this tranſaQtion conſiſt in formal defects i in the memorial. It i is 7 _— 
| not alleged, that there was any. thing! improper in the bills of col e | 
| paid, out of. the conſideration. The queſtion i is as to the terms, 
upon which the plaintiffs can have. theſe ſecurities delivered up. 
A right of redemption. is reſerved by. 1 the grant on paying the 
original purchaſe-money. and the arrears of the annuity. That 
| was confidered reaſonable in Bromley v. Holland (4 }, which caſe, I 
| though compriſing circumſtances, that, do. not occur. here, is in 
| principle very. like this. The defendant offers by her anſwer "ij 
give up the deeds upon being paid her principal, intereſt and colts, - 
and the premiums paid for the inſurance, and intereſt upon thoſe 
| ſums, The plaintiffs are bound by t the offer in their bill to allow. 1 
any fair and reaſonable demands. What are the terms, 1 0 5 
| which this ought. to have been done? Firſt, Wa Iford agreed to 
6 the inſurance, By that letter 3 in 179⁰ Wa Iford himſelf taking i it 
| for granted, that the inſurance would be made, propoſes, that upon 
| redeeming. the annuity. the Policy ſhould be. aſſigned. to. him. 
| Secondly, if there was no 2 agreement, K is s reaſonable; and the 
| deciſions are in favour of the defend; nt. on % mus) « be 4 
F "In ds * Hato 00 this queſtion was Acad and” deter- 0 
mined. Was was the _ of a bong in rever Bon: but 
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8 8 : | portalit difference as to the terms. The party was entitled to ©, 
' favors yet Lord Thurhw held even in that, the ſtron 


_ the premiums paid for the inſurance muſt be added, with 
and though the tranſaction was ſet aſide as diſhoneſt, 


: _ money was hirly expended” muſt be allowed. Upon « ti 


| Aon. What dale, as it appears in che Repiſter's book (), is 
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. 


. a defeat af form, but upon fraud. That might make 2 


. 


peſt ase, the 
mal intereſt 


yet what. 


to be relieved agataſt an ufurious contraR, though it is void ot law, 
Pot in this Court che party muſt pay what is really due. In 
 Hedtheote's, Paiynon 10 alſo the premiums paid for Inſurance were 
e dy che Matter of the Rolls, with intereſt; and that decree 
was amtmed be Lord Thirlow on appeal. That was the caſe 
Fs" annuity 3 Which was ft alide eon che vice of the tranſ. 


much ſtronger than upon the Report. The decree made by Lord 
_ Kenyon agrees with the Report; 4 declarj ng, that the price paid 
—_ nearly two-thirds below the real value and one-fifth below 

the market price, the purchaſe tad Hoe obtained by taking ad- 


| vantage of the plalntiſf's diſtreſs; and therefore ought to be ſet 


0 * 


Ale, It appears, Lord Mur lou varied the decree by making 
the plalhitff pay more off account of the inſurance. ' Lord Kenyon 


tal iredted duty the Tums pail by Jobn Paignon, the original | 


States, © on that accoutit. to be repaid with intereſt. Lord '7hurlw 


following the ; principle gave in addition the premium of inſyrance 


$B by 2 2 executrix, of Paignon after his death. The varlation 
1 material; mewing, that 9 Ties" 5 attention 1 was s called 
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"in 2 . v. Bas _ poli an OY to the Cour of 
Kid 8 Bepch t to ſet afide, the judgment upon objeQions to the 
nt of an annuity, one of the objections to the memorial, 
and "which | the 'Court'conſidered Fatal, was, that it took no notice 
of an agreement thlotfed? upon the indenture, and made after the 
execution 'of it, for redemption upon payment of the principal and 
Half a 
and the Court thought, it dught to be nrotted ;\ and rhey fet it 
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| allo aremnimpeached.- 


nt ene, 


ex paid, muſt be repaid with intereſt. At muſt be ſo 
s in point of 
purchaſe of an income-for the life of the grantor. - To make it of 


-_ valve the liſe muſt be infored- - It 10 for the benefit of both 8 
means of zoſuring no ons would purehaſe 
g the vendor pey it in the difference af 
:cannet $9 to an office, he mult be hn . 
on inſurer by varying the price. This is therefore a ſpeculation, . 
This defendant was dealing ia 


; tor nn 5 
«he rien 16 the dee 


which che grantor is benefited. 
; a which every one knows is in 
| that e Would be ſo conſiderable 


Is ſaid, the anten wes: putin a inte of ſecurity. 
for there ute ſeveral contingencies, which 


are not a by the 


_ inſurance» But, taking it to be fo, why ſhould the not be put in 
E e This ĩs the caſe, not of a profeſſed dealer in 


wes, but of widow, wilbing to increaſe her income. The 
<onfequenceiof mefuling the ex 
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| With 8 winks Cong the. Plai 


in all events thoſe ſubſequent to the anſwer ;\which offered to give 
up the znnuity on payment of the PRAACY - 


Ad is fo ſtrict, chat the beſt advice has not been found equal to 
omg Wich all. the terms. of it. The nature of. this bill i 5 


eee On The Wy: 


e: 
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bre upon lt theſe caſes is, Wat wy ths | 


ſoaks and reaſon: The purchaſe of the annuity is the . 


fared. "Can it be jut, 
3 loſer by redemption upon the 
terms now -propaſed? Why are not theſe reaſonable; terme? R 
That is not ſoz 


pence of inſuranee will be to thrum 
theſe 8 172 c _ * ans 


sees thor: I d 
| „ — to-jary-the cofis, 5 


„ we premlums of in- 
furanceinnd intereſt; All grounds for impeactiing dhe trau ion 
; a8 improper. are neow:ebcadoned: The retaining the Fix qoirieas = 
wwprfe@iyifairr the tranfacllon not having been completed fo | 
_— * out the money in the interval lying at aibanker's: 
we delay being created on behalf of the grantor; who for that 
roalon: agreed to pay this ſmall am of intereſt. | The bills of coſts 
The-ground therefore is mere form. Ths 5 
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tice upon us under this act. Except "TY v. BM 
Which probably turned upon the recommendation of the Judge, 
there is no inſtance either at Law or in Equity, that this "Ip N 1 
made has ſucceeded.” In Gwynn v. Heaton the defendant" was ah. 
ſolved: from blame. b The decree was founded upon the rule of 


policy, protecting expectant heirs. The defendant was merely 
the acceptor of the offer © of an expectant heir; who « came into 


Court to ſet aſide his own act againſt a party blameleſs; and ng 1 


: agreement to redeem appearing in either that caſe or Heal bool 


5 * Poignon,” Under thoſe circumſtances the Court ceftainly hag 
power te ſay, upon what terms the redemption ſhould be; conj. 


6 dering it, not void, but voidable, upon reaſons ſhewn to the Cour, 
turning it into a mortgage. I this ſort of tranſaction 18 encour- 


= aged, particularly with' an agreement for- redemption, the con- 


quence will be enabling people to lend money at more than 


: F per cent., according to Lord Hurduicles opinion in n Lauly v. 


Hobper, that theſe tranſactions are entered into with that view, | 


The annuitant certainly redeems herſelf from riſk by the inſurance, 
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All the common and ordinary riſks. of life are included certainly, 
Suicide, death by the hands: of juſtice, and death upon the ſeas, 
are the only contingencies excluded. The letter of Walford can 
have no influence. That agreement can have no effect between 


the parties. It imports no obligation upon them to do any ad, of 
which he could bave the benefit. The terms, upon which they con- 


tract, muſt be looked for in the inſtruments. It is a miſtake to 


this caſe to Grognne 1 v. Heaton and Heathcote v. Paignn. | 


aſſimilate 


This bill deſires the Court to declare inſtruments void, which the 


Ad declares void to all intents and purpoſes. The Court only 


_ executes thebla w. The grantee cannot claim any benefit under 
this contract. The utmoſt ſhe / can deſire is to have her money 


back again. That is the meaſure a Court of Equity will hold out 


in executing : this law, by declaring theſe inſtruments void, giving 
W the OP with. MON n the onion.” * 


4. 


The recent ale be ae Lord 3 Er FT Show 10 
cannot poſſibly be diſtinguiſhed from this. In chat caſe the Lord 


: Chancellor determined, that iii the account to be taken each way, 


as in Byne v. Vivian (b) and Byne v. Potter , the premiums paid 
T ow at * nn 12 
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b af Eqfty deciding upon it eee ny g 
| -edbi jill the party; and looks beyond the contract before. it 1 2h MAN, 
w andthe botitrat entered into by the grantee; into Which the; . see. 
e ere enter to ſecure: herſelf againſt, all the rr 
a least of lige to ſerure ber principal with a much 
e thelaw allows; a contract, aver which the: 
e 68d 0 eontrol! Tkis is certainly a new caſe upon this, 
e, add Will de 'avvery general precedent, and veryiaperative;in; 
irs con ſequences. wed omar of: bins 7 1505 dw ins 
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| be bills ef coſts are 0 150 ted: „but th e ix, gujneas ie 
| nee allowed · te; i on bar nn 4”. Sb 


© Td 
35 ane 0 n ie 10 FORE 1 175 il allo . 


"Mater of the. Rolle—Certainly I ſhall allow interelt o ; 1 by f. om, | 
| the time the money. \ was 2 . It LY not at al reaſo able 5 


; to 0 a 2 um Non, 


* 1 IT 
145 Yea: Rt an; _ 


pany gui * mea „ r E Fg rnd do 


5 
3 1 


oy be Maſtlr of 1 de 1 | 
want of ſome formalities required by the Anni 
bil, calling upon” a Court of Equity to exe 
without a any previous application to a Court of Law to ſet ulide the 
bond and Jud ment; 3 and the bill offers to pay to the defendants 
what halls appear to be coming to them for the conſideration paic 
for the annuity, with intereſt, and any other fair and reaſonable 


demands, Aer 4 deduQtion of what has been received by the de- 


fendants. SIRE! 112 A 6 58994 Int DTT DINE Hug Fort 5117 


Ih Bs the 21. a 941 "0 4 Soba 3 5 bg. 5 S710, 5 419 90 5 
W eder is 5 al reed kr ha bill; which e 
that offer; and therefore without entering into the queſtion, mins 
ther Wache aße when a bill is filed in this Court without any pro» = 
ceeding at law, the Court will enter into the conſideration of the 
terms propoſed by the defendants, in this caſe I am clearly of 
opinion, that on the offer of the plaintiffs which they ought not 
wow? to be ee to ps t y muſt make this amen 
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terms are not The defendant * not appear 

to be a dealer in annuities. "There | is nothing in the tranſaQtion, — =» 
that impeaches the conduct of the purchaſer of this, annuity, 1. 1 Ta 
was 1 that the 0 ſhould. bear date the 28th of Foy: 0 
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to pay the higheſt" reſpect. It was an application to the Lord 


truſt of the real eſtate; and the intereſt of Bridpet, 5 

fatal objections under the A: but he tranſaction was not in 

table. The plaintiſſs however deſire to have the deeds. eateelleq 
on resſohable terms; aud the quellion is, what are reaſonable 
terms; and I am glad to find, à Court 
thing, wherever it could. The inſurance is not a complete in- 

8 demnity; for there are many exceptions in the policy, There; 1 
nothing 2% rob 

ſuays. I am ready to give up the anhuity. Make me whole; 


upon bills to ſet aſide annuities for fraud and impoſition or undue 


* fendant 
| ſhould only: be ſet. aſide on receiving a complete return of all, that 3 
| had been paid. In Sawyer v. Bence, Eater Term 38 Geo. 3. itis 


One of the Judges inform 
money had and received in the account the inſurance money has 
been allowed; and the officer of the Court of King's Bench 
(Mr: Forfer) to whom I have ſent, tells me, in the account the 


whether by the eee * * 1 _ _ 3 I am not 
en * 22 45 50s Ma „„ 1 WE 


the annuity. An application being made by the grantee for far- 


ROMS to allow the ROTO maden Exceptions were taken to the 


hy hs denies did not take „ phse til the . 9 . 
circumſtances of the payment ought to have been ſtated "Y 
memorial. 'The clauſe of redemptiom is alſo Omitted; and 


0 Law has done the ſame 


#inſe in the 


ile of an annuity.” The defendun 


« Repay me all 1 have 125 in e a this RAY ; and d tha 


"4 


The ha & W v. E 486 i 5 .. were 


Ae taken: yet e Court thought, that, though the de- 
s ſhould not have the advantage of their contract, they 


faid, the counſel conſented to what was propoſed by Lord Kenym; 
which gives the money paid for inſurance. Here I conlider the 
aintiffs as offering; and the Court take them upon their offer 
me, he believes, upon an aQion for 


money paid for inſurance has been allowed again and again: but, 
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een 3 on as nb ade, to which 1 ought J 


1 1 anal 


Chancellor in July laſt. In that caſe the grantor of the annuity 
was 2 lunatic; 3 - and ſeveral orders had been made for payment of 


ther payments, and another application to ſet aſide. thoſe orders, 
they were diſcharged ; - andthe maſter in taking the account re- 


. i . . 
1 5 


The Lord Chancellor overruled: the Exceptions. The 
| grantor, did not make: he application (a), or offer the terms; as is 
| the caſe here The terms of paying the inſurance are fair., The 

plaintifh muſt allow the inſurance and pay the coſts. The offer i is 
to allow fait and N N 1 think, t theſe are fair and 
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|  By.the-decres.an, acoount.. was directed of. 8 was ons Sl 
the plaintiffs in relpeRt, of the principal ſum of 1993“. 14-., the 
Conſiderstion paid bor the annuity of 252 7. a- year, with intereſt 


| at, 5 Per, cont from che Ah of Auguſt 1790 ; an account of all 
| ſams of money; actually paid for the inſurance of the life of the 


| 4efendant Halford,/and an account of all ſums received by the 


| defendant, Cooke, on account of the annuity. It was directed, that 
re. reſts upon the payment of each ſum paid 


the Maſter ſhould. mz 
| forthe | 


rance and alſo upon each ſum paid to the defendant 


4% 


| Cooke on | acebunt. of the annuity ;; and compute intereſt upon every 


ſuch payment at 5 Per cents and the plaintiffs paying to the 
defendant Coole what ſhall be found due upon the balance of the 


| faid accounts, it was ordered, that ſatisfaction ſhould be entered 
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| upon the judgment, and the annuity and the policy of inſurance ; 


| be reaſſigned. An account was directed of the rents and profits, 5 


| dividends and intereſt, or the eſtates and funds received by 


Bridget; and a - og hana and . from bim to. new 
; truſtees. "Ia 1 5 25 0 a 
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A E 3 8 to his « deb in in 8 to ant 
= Commiſſion of review of a. ſentence. of the Court of De- 
1 legate (a) againſt. a teſtamentary inſtrument as the laſt will of 


| Edward Cumpion, deceaſed, was UMA to the Lord en 
to report his opinion chereon (60). i 
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ill was' obtained, or an alteration 
Upon this | proceeding no colts are gien. 


12 The Cour of 


queſtion of law, 


* 5 
4-92 $/ 8 


1 * re- a. , nl. 21. 
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M. 10, 11. : 


The prero- 

© gative of 
ranting ry 
ommiſfion | 

of review is 

to be exer- 
ciſed upon 


tbe pecohiar 


cireumſtan- 


bots) the importance of the ab... Ie able REP a Gontnca di hs Court of n ſetting afide 
_ e ee of the Lord Chancellor was agaioſt the application: his Lordſhip concurring upon the 
ce, that the'w prevented, by es W you there * no 


0 confilted of Sir William He Ah, Sr. = 
Doctor aur 54 5 
33 SN op *% 2 be 9 ; 


The 


2 — Ehantety, 
1800. "The will; in queſtion was as follows . ko 14 +: 1 
Fer I Ef Spi, of Earl dirtes Blackfriars — 


ra... and-publith this iny laſt will and'tefllinicotin the Gage 
 </lowing* em, I" give and- bequelth” Elin Can) * 
© *7Paterford iu the Kingdom ef Helau the whole of hy” 2 
n eſtate for and durin her natural life and uo YWnger; 
T and after her deceaſe 1 bequeath to Ann Garrick for the «, 
, hindred'poilide, add alfoto'53/15 3, 
de bundssch Peunde; zug it ic my” wum and intention, that 
r Henry Poren be? my ſole exectifor and" that this hi 
= 5 eſtates, furniture, "De, be fold and thrown' into money for the 
„ purpoſe within mentioned? I. deſire; that my futieral e expences 
3 may not exeeed fifty pounds“ Finally Lide hereby | evoke all 
4 8 44 former wills. In witneſs" whereof I che faid Sauce 
JJ ſeal this th day of Febtatry 150), . 
„ EDwAůUñCANM POW 1 EN. Oaukfon, {ta 
14-Signed ſealed and/publiked:bythe's 201 ohm 
21.6 faid/teſtatoriia the preſence f en Nen 621) 
„ us welle at bis requbſt and in the 
bas preſence of each uther have ſub- 40 . Loos high 
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EZ 5 The ee died on the 28th of the ine month of February 
= A caveat was entered in the Prerogative Court of Canterbury by 
= Eleanor Campion, the ſiſter and ſole next of kin of the deceaſed. 
| The grounds, upon which the will was impeached, were undue 
| influence in obtaining! it, and in preventing an alteration in favor 
3 of the natural daughter of the deceaſed, and the mental derange- 
ment of the deceaſed at the time of execution. The regular 
1 IG execution was proved by all the witneſſes. Welbank was a fur- 
geon, living nearly oppoſite to the deceaſed in the houſe ol Farner, 
e 0 ) an apothecary; and had attended. the deceaſed for ſome time pre- 
at wat - --vious to his death; which was produced by a \mortification in his 
leg. Little, was an albtant to Farmer. - Beedbam was a hair- 
àreſſer, employed by Fearon in that capacity. ' Fearon was a ſur- 
geon; Who dre the will; and Was preſent at "the execution. 


1 Ann Garrick. named in Th will, whoſe real : name was Aan. 
| „ 8 5 „ en 3 ee 2 oc | 5 was 
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— Ales fined, Ha 4" . of ds wi 
he E with the decesſed; being uneaſy at having ſigned 


a paper of ſuch conſequence with no other witneſs than a ſhopman 
and Fearon's hair-dreſler ; and deſired to have his name marked 
off; upon which the deceaſed ſaid: It is their doing: that is 
«only for” a few days, in caſe any thing unexpected ſhould haps 
« pen, to prevent Holland and the Young whore from coming in 
« and! tg the pour «1; corp out; * 5 cre 98 it 1 we 
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ce was lone peer of ne 
ment in the deceaſed about the time of the execution. Nati Te 1 
bony "3 | by Adds . 5 wo i To DUH, 5 NOTE Fo 11% 5 al 
vaniſh A Ag eng /chalf of Fehron, hte, 
that on the 6th of February 1 789 the deceaſed declared to him, 
he had no kindred he knew of but his Tiſter Eleanor Campion. 


He always, exprefled the higheſt frjendlhip and (greateſt Tegard for 
Fegron. The deceaſed mentioned the contents of the will to the 


deponent; and the deponent afking, what way to become of the 7 
reſidue, the deceaſed anſwered, WT: The. executor 1s to have I, 


51 


© tobe fire.” ” Fearon and the deceaſed. were acquainted about 
three.) years; and were very intimate during the laſt twelve months. 
The deceaſed would never dine with the deponent, unleſs he 


underſtood Fearon was to 'be there. The deceaſed told the de- | 
ponent. ſhortly before his death, that he was reconciled to his 
daughter ; but at the fame: time ſaid, he would not leave her one . 


we, He declared an intention of providing for his ſiſter 
during her life; and that after ber 
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49d him, the captain's daughter had been with her father that 


day; and that her father told her to 8⁰ home, and make herſelf 


caly; and he would do. ſomething for her ; and Fearon ſolicited 
the deponent t to go to the deceaſed, in order to make ſuch altera- 


tion | in bis will, They went together ; and the deceaſed being 
N : had brought t the N dot alter bis will 
Voi. 1 os 1047 £01 be, * e | according 


1 by Keane, that 


death Fearon ſhould have the 
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os 


Fade 
Fines! 
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according! "_ deſire, he anſwered <: 


Very welt Tha 
© thought of making an alteration in At; and leaving! tone 
«©: to that girl: we will think about i it. We cannot do i i do 


4 to- morrow, or ſome other time. There is-no hur 


try.“ 
6 fulted che e to FIG _ and; elfe & of. the wi 
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. Ho I Holland, 1 dd . of 0 Ws. 
. depoſitions ſtated, that ſhe left her father's houſe about "0h Yelts 

before his deceaſe. Fearon came to live in the next houſe but 

one. The deceaſed Was between 80 and 80 at the time of his 

Hal Fearon had a conſiderable degree of undue influence over 

him. He frequently declared tq.the;deponent, before ſhelek him, 

that it was his intention to leave her all he was worth, except 

what he intended to leave his ſiſter; He was not reconciled to 
the deponent till about a week before his death. Ann Carrick alſo 

had undue influence over him. Fearon attended him as a ſurgeon 

till his death. About a fortnigbt before the 24th of February the 
| deponent; went to the houſe of the deceaſed; and was refuſed ad- 

mittance by Carrick- on account of his, low dangerous. ſituation, 
Upon. the 24h ſhe went there with Mrs. Parner. The deceaſed 
Was chen confined to his bed; and by means of Mrs. Farmer, 

who, took her up to his room, be was reconciled to her. She 
| fed with him till the evening and a great part of the next day. 
being informed of the will by a friend, named Jangſon, the men- 

tioned it to. the deceaſed ; 3 Who ſaid, it Was only, a little memoran- 
. dum of two, or three lines, i in caſe he had been. taken off ſuddenly; 

_ deſiring her, to make herſelf ealy.; ; for he meant to leave every 

Ant 55 ber. Sbe went, 9 ſtaid with bim by his dere Be 
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dition to, the. faid memorandum. in Wt 8 123 * 
to give all bis property. to her; deſiring her to make herſelf 
1 but not to mention it to any perſon in the houſe. Fearon 
drank tea there. After Carrick had taken away. the tea-things 
the left the door ajar. The deceaſed defi red Fearon to ſhut it; 
complaining, that the people about him were liſtening and prying 
about. He then, aſked Fearan for the memorandum ; ſaying * I 
. want to make this child's mind eaſy.” No other perſon was in 
he room. with them but Fearon; Who ſaying, he had left it at 
Home, the deceaſed added, I deſire you will write in addition 


* 10 > the memorandum, that 1 make her my {ole heir, and | leave 


we 
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Fearon to bring him the memorandum. to ſign, after, the ſaid ad- ? 


3 4 tion, was made; which he begged might be done that nigbt, and 


ought to bim next morning. Fearon appeared confuſed ; and 
he hefitated a good deal; upon which the deceaſed repeated what. 
he had laid; aſking Fearon, if he underſtood bim. Fearon then, 
propoſed | to fetch Hofer for that purpoſe. _ The deceaſed aſſented; 
ſaying, be did not care, who did 1 it, ſo it was done that night, and 
brought to him in the morning to fignz charging them again, | 
with ſecrecy. - « Fearon ſeemed to acquieſce. Upon the 2 27th, of 
February the deponent remonſtrated with Fearon for not, "writing, 
the addition. to the memorandum. He ſaid he had written it; 


but it was not completed; and he and Hofer waited the orders 
of Campion for that purpoſe. Mrs. Farmer alſo reproached F. earon, 
He kept out of the way all Saturday, til on account of the ap- 
proach of the teſtator's death it was too 11. FPearon did propoſe | 
to the deceaſed upon the 24th in the preſence of the deponent to 
make a proviſion for her and her children. The n 

* he did it; 3, but defired not to o be teazed at chat time. + 
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millan Eiland, the buſband 5 Sarah Hull, e that 
upon the 26th of February, when his wife was with her father, 5 
the deponent ſtaid below ; and ſhe « came down with Fearon ; * who = 
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dition to the will; but i in anſwer to a queſtion a as to that at another 


time he faid, he bad not written the paper; but, as he was ſole 
executor, Ok knew: the intention of the deceaſed to benefit the . 
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not admillible. to thew, what. the teſtator* 8 intention was in the 


appointment, of executor in, contradiction to the legal operation. 
The Court of Delegates conſidered 3 it a new queſtion; but ſaid, they 
Would give no opinion then, but conlider the law, when they 
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e was of opinion, that parol teſtimony was 


od : ſhould try the fact.. The will! is ſufficiently evidenced. "Beſides 
3 that, thereare declarations and recognitions of the deceaſed, admitted 


by the. adverſe. party, that 1t was his. wall, but only wanted the 
addition of. a codicil, © Suppoling that to be che caſe, can that 


1 evidence be admitted to ſet aſide the will in direct oppoſition to 


the Statute of Frauds (a). The Statute declares, that a written will 


; ſhall not be revoked, altered or changed, by word of mouth, except 


the ſame thall 3 in the life-time of the teſtator be reduced to writing, 


Ls read to and allowed by him, and proved to be ſo done by three 
5 Witnelles at leaſt (5). Soppoſe actual fraud proyed, with a view to 
5 prevent an addition to or alteration of the will, by no means ad- 


mitting, that. the atteſtation of the ſubſcribing witneſſes is not fully 
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dure Parmenter v F. Moe, "Garnet v. Sellers, and Pries v. Barnſe 5 
tey: all caſes of fraud; a refiduary clauſe being fartepttioutiyins 
eitel and the Delegates in all of chem held; that, Where he 
3 cle Is fraudulently; Itiſetted, evidence may be given for the pur- ; 5 
pole of Arikiug it Gut. ieder ale of a Gilerent nature was _ . 

cited: Where evidence was atlmirted; that ſuch clabſeoas inferred 
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"$1 oven aſe {> This was the error of the writer, nat of he teltator 
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=. a will more than another. To do what was propoſed he Court 
= - muſt add to the will inftead of ſtriking Gut! biz. by decking the 
. appointment of executor a bare and nude truft, and not paſſing ; any 
+ beneficial intereſt, | There are. only two caſes, in "which an ad. 

dition his: been made to a will: one upon the will of Dodot 


IG 2 in 1789. . He lelt a wiſe and ; a Caighter. He bad given 


wards he wrote to the attorney to appoint ariother executor; and 
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| direQing | his wife s name to bet inſerted : as refiduary legatee, The 
Hap forgot her chriſtian name and therefore den 4 blank og 


. directions 10 an attorney f to make his will,” A few months after 
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+ be a .caſe was s upon | the will 727 a Mr. Tanſen; "containing 

A proviſion for his two. daughters, and. giving inſtruQtions to his 
attorney, for giving the relidue to one of them. That direction 
VBus at the top of the inflruQions. The attorney thought it better 
„„ put the reſiduary clauſe, at the end; but, when he got to the 
end he forgot it; and the teſtator did not obſerve the omiſſion, 

„ 7 3 3 the art in favor © of the daughter 
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„ An objagtion ih FIRST, 10 tle 9955 che fie, fince this 
5 ſentence wWas pronounced and perhaps it will be ſaid, ſuits have 
' obeen-inflituted in this Court in conſequence o of that deciſion: that 
; | -would make no difference farther than a mere change in the name 
of the defendant in thoſe ſuits... 'But the real queſtion i is, whether 
. ſentence ought not to be A 5 appear to Wi againſt | 

"I the Statute of Traude. EW 
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ground, for, granting the pfiestion; and ia reporting your 
opinion ſtated as the ground, that the points of law. ariſing on 
dhe proceedings: appear to be ſo important 4 $0 the public, | that | it is 
tit they, ſhould; be heard. and determined] in the moſt ſolemn mans,” 
ner. In this. caſe there Was a very long argument before the 


| Delegates,. but not a "moment's heſitation . or delay in the de- * i 
cilon, ſetting aſide” this will,” The. cauſe was decided. in May. 1 1 
1797-4 Upon duch an & np! it i for your Lordlhip' 8 dic. i 
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been in queſtion. upon the iſſue © deviſavit vel non '? Bates V 


Graves % was cited before the Delegates, - ' Your Lordſhip the 

| ſays, 5 The ive, a dev Yfavit vel. non always implies in in it, where ſs 
* the execution is got the point of the ifſue; a x queſtion. of the "= 
% pacity of the teſtator ; 3 that is, either his abſolute capacity, or bis 1 0 


« relative capacity, where it 18 ſuppoſed, che particular inſtrument 


« was the effect of that undue influence, which neceſſarily implies 
5 « a' degree of weakneſs at. the time, a ? and guoad - chat inſtrument, 
Co making i it not an inftrument ariling from the fair bias of his own 
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2 We never nen impeach the Satute, or to 15. that; ins Wo 
E ally ſpeaking; a will duly executed could be revoked, except in the 
manner: deſcribed by the ſtatute : : but under all the circumſtances, 1 0 
conſidering the ſituation of this man, above 80 years of age, ac 
cording” ic due witneſs, a ſea-faring man, rough, ignorant, and 7 


Ulliterate, that he was in the power of the perſons about him fror 
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«chile; Alber in . will or e ths - 
alteration» It was! compared to the/caſes of fraud in this Court : 
Taylaut Ns Rochford (a), allo: the caſe of a ſurgeon; at — 
cents the Court expreſſed great indignation. It was compared 
to ether ces in Stoinburne; which, though long before the 
gratule were (relied; on at the bar, and quoted" by the 3 
The Fecleſtaſtical Court are judges: of fraud in caſes of wills 
of perſonal. eſtate; [Swinburne in the 7th part lays. down all 
the caſes; in Which wills may be avoided- either from the be- 
ginning or by matter ſubſequent. Even in the ſummary of this 
chapter (6) he ſtates it as 4 general propoſition, that a will fee 
from fault in the original may afterwards becbme void in 


various way. One caſe he puts is, where the party is in this... 


government of another. "This caſe therefore was foreſeen: by 
him. Some of the evidence is exactly according to the book in 
another part; ſpeaking of prohibiting: aeration; N e 


uled to prevent an intended alteration.” e dt . e 
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The witnefſed ſigned in cbnſequꝭnoe of ſomething particularly preſſ- 55 


ed by mie teſtätor- It was not a mere mechanical executioh. To . 
the laſt moment of his exiſtence” he recognized this paper. 1 has 9 
been objectedꝭ that the Will was drawn by a medical man attending 
the deceaſed proftſſionally; but there is no rule in law to impeach 
ſuch will as in che caſe of a guardian, before he has made up his . 
accounts: there, or in the caſe of a perſon under dureſs, there is 

a general rule of policy, which dans ſuch conveyances o eng : 


though made e with e faith.” 7 dT, rg N 
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In the caſe of Gable 15 Cogn A will fened by" the lutte, ET, 
who had been inſane, upon the "application of his keeper was... 
t eſtabliſhed by the Delegates; but on ſome occaſion Lord Thurloes 


fad, that caſe Was not law;' going farther than the general rule of « 
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Policy, that ſuch à perſon ſhall not be a witneſs or be preſent; the 
vill in that inſtance being ſigned upon the application of the _ 
: keeper,” Swinburne is ſpeaking of a teſtament; which the deceaſed DE IG 
intends 1 to revoke, and he is: prevented fraudulently from 
making another In that inſtance the will is void. Büt if he does ” 
not mean to; 8 the teſtament entirely, intending: merely Wh 
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5 0 argue, thzte n wilt regular accptdiag te e 57a is tel be {x 
_ afle: merely on“ ſuſpfeion of fraud. Our Haut principle in the 


Teſtamentary Counts-as to imperfpct papers is, that, if the teſtater 
1 declares an intention as 0 property, and has time after warf t 
Put that in Writing, and does not; the, Prefumption is, that either 
de hac not wache up. his/rgind; or thathe) bad abandoned the is 
 xention. -Dhat rule operated imGrifiz's-eaſt((a). :/The decificn of 
RL: the ourt of Delegates por thiswillcortiboly could not have gon 


= upon fraut'z; RO — were not given ; which muſt-have been th 
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deciſion, at that time no commiſſian af review had been granted for 


ſtituted in conlequenge of inteſtaey; but would have been in- 


: Mituted: equally againſt Heares: as againſt Bainbridge. With re. 
ſpect to che amount of che property: we ane at iſſue; and Fearon 


0 ap e an inventory to-a.confiderable amount. In this cat 


by the courſe it has taken there has; been in fact but one ſentence; 
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5 „ that the determination of the Court of Delegates turned 
upon a new and very important queſtion of law; whether parol 
evidence could be admitted to:ſhew, that a teſtator did not mean, 
that the executer ſhould take the reſidue by virtue of the appoint- 
ment, of executors; and; 0a, che other hand, that the teſtator was 


| ; - agquainted.with the, aperatign,of; lam which by intendment would 


vglt the xeſidus in the; executqr. The only way, in; which that 


_ queſtion copid be, ated, would; be by an objetion. to the ad. 
 miſfibllity..of the libel (5), That queſtion; therefore certainly: has 
wot; occurred; Something; of. argument, that bears, ſame _ 
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whether upon the peculiar | hfcilſtbiiclh of the tals, elle length "of 


time; and the eondu@' ef the parties, thete 'thoult not be fijthe 3 Þ 
_ conſigeration; But 1 cannot find ay queſtion of law Here; "x 


| ir appears to me to be metely the fate dafe 48 am üppllestion . 
ner trial. It Was pur upbn te groutid 5) the Cbunſel in füp- 
port of the ſentenes ; Mat eue will Wk z penched, ether 4 _ 
deen obtained by undue influence, er, 48 & ſeparate and diſtinct 
conſiderrtion, thar the deceaſed hdd an frifenfion tö alter the Will; 
| from executing which purpofe be was prevented, bang le 
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which affords evidence as to the firſt;-this executor had get the 


teſtator to put him in a condition by the will to benefit waer 
greatly, by appointing him a nude executor. It turns therefore 


upon the queſtion; whether there is evidence of fuch arten 


and holding, round the teſtatbr, after what is moſt diftinAly in 


evidence, his intention to alter the will. That is no queſtion at 
lawz for, bound as the Court is by the Stamte of Frans, thi 
Court has directed an iſſue to try, whether a will has been obtained 
dy fraud; and there has been. alſo this iſſue directed; whether 
_ the teſtator has been hindered by a perſon, and not a perſon .. 


ering it. 


3 claiming a direct benefit under tlie Will, from altering it. 9 55 


iſſue, Fremember, was tried at the aflles before Lord Chief * = 55 „ 
Hyre; though 1 d not recolle@t the” cifcufmftäsces of the" e. 1 5 
Both theſe iſſues are perfectly conſiſtent with the law and the full 
WW. obſervande of chte Statute. It happens here, the ite is 81 given 5 5 
eee Tt Would be more abet sf r by de! 
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1898, voce examina WT of 8 does not ad 
3 = that, . 1 mo; A on "ther I could to the full Tr, 
3 the conelu ion of the Court of Delegates, I am ſtrongly inclined 
to think, 1 ſhould not be warranted by that doubt to ſa it is fit 
a new trial en be; granted by the operation of a Commiſſion 
of Review. I have not examined, the ;evidence- with the ſame 
cee he Delegates did; hut, fo far as. L pere examined the evi. 
t/ _  ' dence, pen both pojnts. I concur. with che Delegates, that the 
= - '- weight of. evidence. preponderates,/ that che will was obtained by 
e dominion gained over this. perſon. It is much ſtronger upon the 
| ſecond point; as to, Which the evidence confirms the; firſt; that he, 
| mbo.gained; that ſituation of benefit to himſelf. by the will, bin- 
TT dered by; a. continuation. of the ſame conduct that to be done, 
5 5 5 which the teſtator had directed him to do; which was the plaineſt 
| 5 = of all things ; vi. to declare a truſt of the, reſidue for a particular 
perſon. It goes farther; for there is the evidence of three wit- 
J he gleclared, he had executed the i intention by making 
= a. Writing, The ſituation, of this teſtstor is very different from 
| > chat of Griffin. in the caſe cited. That man had gone about the 
Vorld about his affairs after writing that paper: this teſtator was 
bed-xidden. He did not fancy: himſelf in the ſituation, in which 
he was. It is incident to that diſorder to feel a conſiderable degree 
8 of hope, a warmth of mind. He had no communication, no con- 
ſtant and eaſy communication, except: with the-perſons about him; 
always excepting that communication Wh Mrs. Farmer's Ile * 
daughter into his e )ͤĩ ù 8 
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xe = is no queſtion. of law: but upon the evidence, upon the reſult [ 
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e Parke che * 2 5 comparing it to. 1 af of a 
5 motion for a new trial refuſed; upon which, he ſaid, coſt are 
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1 inſtance of the inconvenience of that determination of Kerrich v. 


Branſby (a) that this Court cannot take cognizance of wills of per- 


{onal eftate as to matter of fraud; and that in this Court there 


could have been no difficulty: the executor would by hi i anſwer 
have confeſſed the truſt as to the reſid de. 6s 
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Tk till x was ; filed * 38 erer of an eden for 

the fale of an eſtate to the defendant. Exceptions were 
taken, founded upon odjections to the title „involving ſeveral very 
doubtful queſtions upon the point, whether the limitations aſter 
the eſtate for life of the plaintiff were contingent remainders or 
executory deviſes: the plaintiff contending, that they were con- 
tingent remainders; and reſting his title upon the deſtruction of 


thoſe eſtates ; there bein no eſtate f in truſtees c0 oye the © con- 
"aw ONE / et 6 


wick f 15 
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Me ; Lind and Mr. EG the. defendant: infiſted, that a 
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not compet- 


led to take a 


doubtful _ 
title: 91 r 
will a caſe 


be directed - 


without his 


conſent, 


The Court 
alſo h; ſitated 
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title founded 
on the de- 
. of 
contingent 
remainders 


by the tenant 
for life, there 


being no 
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en : Caſes in Chantery, 
1 «bd. bene Ot away that caſe the 


Haig was wot sd et 
= inci al me purchaſer was willing to have the. opinion. of 


| uh. Cut of Low, Foil wer willigpend noms he 1. 

dieß to compel a purchaſer to take a title he muſt £0 to 5 
for immediately. I do not much like a tenant for life deftroyn 
contingent. remainders, taking advantage of the want of bs. 
in the will, and then coming to this Court to give a ſanction to 
J kae ever oecurrecd, in which this Cour has 
=_— © but en a title, 5 forced a p potcliaſer to take it? 
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i Jn ab and; Laing Pravkard, being ſeiſed as co- 
| cles 5 Pateeders of nba Fr the. counties. of Berli, Lincoln and 
_ agaibſt a - Oxford, under a judgment 1 in their favor i in an ejectment brought 


con deere, 


2 by them as cobeirs at law of Sir Francis Knallys, Baronet, in 
— — — November: 1795:2ntered ute the following agreement, ſigned by 


T them both, and by The Reverend Tab. Kg Muße Reverend 


Dbomas Martin as Wee 5 


: z wc * 


* > 7 1 2 . { 
1 8 1 7 = 7 7 
+ PETS 3. Tas t 1 "i. 


4 be. 0 -« We, whoſe names are under written, ls hereby agree to divide | 
3 ba 0 the eſtates, which we now enjoy as" joint heirs of the late Sir 
| . zee 44 Fruncit Kubliyr, Bart. in two equal and ſep unte ports and 
1 85 27 5 % ſhares: the Berkſhire eſtate to be enjoyed ſolely by me Francis 
d fate by me" Letitis Prontard; 
the differener in value, whatever It may be, to be made up out 
« of the Oxford/bire eſtate; and we do jolntly agree to uſe me2- 

| « « ſures to expedite the ſame, and to are, the SPL expences 
« n the ſame between us,” F 
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Mrs; Frumtur had conveyed. all ber real eſtates in che dau en 


of Lincoln aid "Oxford to; e leech, his beirs and aſfigng 


for ever. © Phe-confideration Rated in that conveyance was divers — 
ams of money laid out and expended. by Alcock on account of = 


Mis. Brun aral, ſervices rendered to her, a releafe given 8055 bie ta. [7 * 


bay the liven, N {he had ile him, pans 196%. 
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Ms BI 37071 204 by 22 will, dated the 


of Fune 1793+ reciting.the conveyance; ta Alcach, ſhe ratified | 


«> trol the ſaid, conveyance and aſſurance and the eſtates. | 


ad premiſes. therein mentioned to Foeph Alcock, his beirs and 


aſſigns for. ever, She deviſed one full half of her. undivided 


meicty of the Berkſhire eſtate to the. uſe of Doctor , r Martin, his . 


dane LY 1 ever; A to. ather half 11 ſhe deviſed 1 5 


3 the farvinns ©. = are en ef Fobn Martin — 255 and | 
to the uſe of John Martin Longmire at the age of twenty-one for 
jg ſettlement to his ſons and daughters, 
and other remainders over for the benefit of the Martin family; 


life; with remainders in ſtri 


and it was provided, chat if Doctor Martin or his heirs ſhould = 


during the minority of Longmire think proper t to enter into a deed. 
of partition with Knollys, or to divide her ſaid utidivided moiety 
of the Berkſbire eſtate from his moiety, or diſpoſe of her moiety, | 


it thould be lawful for him. to do ſo; and! in the event of a fale of ; 


ber moiety ſhe directed, that the produce ſhould be laid out I 


other freehold eſtates, to be ſettled to the ſame uſes. She gave 
Doctor Martin and Mrs. Stratton all the reſt and refi due of her 
eſtates and eſſects equally, ſhare 2d ſhare alike ; and the Tn : 
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The bill * a b 
went, and A 


1 e * Mr. Knoll, Rude es le agree- 10 
lo. as. heir. at law, of Mrs, Prankard; and the bill 
prayed, that the defendants may be compelled ipecificially to per- 
form the agreement ; that for that purpoſe the value of the Lin- 


eolnſhire. eſtate may be aſcertained z aud if it mall appear, that he 


value of the Lincolnſhire eſtate j is more than that of the Berkfire 


elle, they that the difference may | be made up out of the Oxford- 
fare eſtate according. to the agreement ; j that it may be declared, 
is 5 . as ne as it relates to the Berifbire eſtate, was 1 
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5 | eſtate and the reſidue of the Oxfordſtire eſtate, after ſetting apa 


ſo much as the plaintiff or Alcock ſhall appear entitled to under the. 


agreement; 3 and that one moiety of the ſaid premiſes may be con- 


veyed to the plaintiff and his heirs: the other to A coc and his 
heirs;-and that the defendants may produce all deeds and wit. 


ings; and deliver up thoſe. relating ſolely to the Beriſbire eſtate, 
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The bil ſtated, Pot! RY Si: the execution \ of. the agreement 


the Plaintiff i in purſuance of it cauſed a"valuation of the Berlftire 
eſtate to be "made; and Mrs. Prantard refuſed to conſent to a 


valuation of the other eſtates: but through the defendants Alcock and 
Martin it was propoſed, that the plaintiff ſhould keep the Bert. 


fire eſtate, and Mrs. Prankard hold the other two; which pro- 


poſal the plaintiff refuſed. The bill alleged, chat the plaintiff at 
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the execution 2 of he bs qr had no notice * =y 1 to 
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as the will was not revoked by, this agreement for an exchange, 
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"The PI Alec te up 8 conveyance to AS in | oppoli- 
then to the agreement. His anſwer ſtated, that he and his brother 


5 Jobn Aleach had diſcovered the right of the plaintiff and Mrs, 


| Prankard as coheirs of Sir Francis Knollys ; that they had been at 
great trouble and expence in making out the title; and admitted, 


that the conveyance was made as a compenſation for that. He 


ſtated, that by a former will, executed in 1794, Mrs. Prankard 
had deviſed a moiety of her real eftates in Berkſhire, Lincoluſt4 ire, 
and Oxfordſbire, to him ; but being informed, that, if he ſhould 
die before her, that moiety would not after his death go among 
; his wife and children, as the particularly wiſhed, but would de- 


4 ſcend to bis eldeſt ſon, therefore, and to enable him to wake an 


arrangement for the benefit of bis wife and children, ſhe executed 
_ the conveyance; and cancelled that will. The defendant acted 28 


. owner after the conveyance; taking poſſeſſion of the Lincolnſhire 
1 * Carry cſtates and the title 285 and + og; WET rents; 
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ies in chante . 


3 his name = bike" ſubſtituted in the inen to tha t. 


The defendant never heard of the agreement between Mrs. Fran- 5 be 


ard and the plaintiff, till informed of it by Doctor Martin; and 1. 2 
chen declared, he would not conſent to it; but offered the plaintiff 3 
bis choice of either the Berkſhire eſtate alone or the Lincolnſhire 
and Oxfordfbire eſtates together; the value of the former being 1 
nearly equal to the two latter; and the Lincolnſhire eſtate. liable to + 
damage; being on the ſea · coaſt; and he offered to convey his 4 
ſhare of thoſe eſtates, on condition, that a moiety of the Berkſhire 955 
eſtate ſhould be conveyed to him; which was refuſed by the 
plaintiff; who inſiſted on baving the Orfordſbire eſtate in addition 
to the Berkſbire, or an equal rental, without any conſideration of /- 


the circumſtances diminiſhing - the value of the Lincolaſbire eftate. 85 


The defendant adviſed Mrs. Prantard not to enter into any agree- 


ment with the plaintiff}, till he had made up his mind upon the _ 
propoſal. to take either the Berkſhire eſtate only or the two others 5 5 
e The plaintiff had notice of the conveyance previouſly. to 
the agreement 3 - the defendant having made applications to the „ 
plaintiff to . oth in necellary acts. The valuation of the 
tate by the Pla W as: only with a view to raiſing. 5 
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"The 5 Ration, 0 that ſhe Fig Se of the Bisig * 4 


| rand with the defendant's brother Jobn Alcock, who was the 


ſolicitor employed in the ejectment, the bill was amended ; and 


, UV, 


| he was made a defendant, | The amended bill charged, that Mrs. 10 . 
| Prankard had paid 70% ofeph Alcock ample conſideration for all his 1 


trouble and expence in making out the title; and that ſeveral 


_ ſums were charged in Fobn Alcock's bills of coſts, as paid to his 


brother on that account; and that the plaintiff and Mrs. Prantard 1 
Y each gave Jobn Alcock 20001. above bis bill of coſts for his and . 
His brother's trouble 2 ee 1 1 of which ſum he © 195, 55 Wn 
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: The ao of "A Abel 3 and bill died; a OH 


3 po received the two ſums of 20000. beyond. the coſts : but they „ 4 
admitted having received ſome ſmall ſums. as preſents. „The anl-= | 


wers were {ſupported by the depoſitions. of the defendants Doctor DINE 
Martin: and. Jobe Aloack;. and letters of Fe ofe ph Alcock were pro- 


duced as; evidence __ dane wed as. owners and 4 d he 5 
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8 way : thoſe ſervices and that expence Being made the ſubjeck . 
ck charge againf the plaintiff and Mrs. Prana. He alto fre, 
the conveyance to Have Geert a fübftitütton for av intended deviſe 
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the Plaintiff —With reſpe&t to the objeEion' raiſe} By Alko "ba 
the executior of this agteetnenr, as intertlring with chr "Of 


conveyance to Hit, tle only conflderdtivrt He alleges is bis fr. 


| vices, and the expence he was put ts on derount of Mir. pre. 


SOL RAID , Pare boy og 3 
ufd ;, which were compenſated to Him Anck brother” in another 


s impoflible therefore to fupport it as u eorveyaice for val, 
| conſideration; and Alcock can claim nothing, except (5 far 2s "uy 
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will operates: the deed, if it can be confidered fir to fand, being 
merely a voluntary infffument; and void therefore agdinft the 
plaintiff, as far as he is a purchaſer; though the defendant maß 


Oo 


< 5 
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viſe of the 


midiety of the Be#4/57e eſtate, How can it be argued, that by that 
will flie deprived herſalf of the power of making the agreement as 

0 that eſtate? Of neceſſity the agreement revokes the will, ſo far 
gaãs it is inconliſtent with that will. The argument muſt yo the 
a length of contending, that the teſtatrix could not agree for a (ale 


| 7 : 1 that the plalbtiff treated, knowing, chere Was a perſon. behind, 
., Entitled, 1 may admit, by u voluntary conveyauce; for it is not 
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The Loup Cnhäserttös Mopped the arguttent; declaring 
cohceive, What cale could be made 
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My. Piggott un My. Forublanque; and Mr. W. Agar, for 
. Fe | 


the #efehdants; tht lor The firſt 'objeQtion to this bill is 


- neceflary to contend, that it could be inſiſted on agaiaſt creditors ; 


this plaintiff claiming, not in that character, but as heir at law. 
me aßreemem profeſſes de treit as tothe while! eſtare; and was 
 bſeael to a8 defecve; en net having acoeded to k. The 


Plain hay by during the Nie ef Nis. Prinmiurd; and after ber 


derch cothvs to dilkppeitt ann aiding under her. The ſubſin- 
Aus bf the Conveyance för ce Gevile is ches unted For by ber wih 
do pit it in bis power #6 provide fer Nis my iratmediately. By 
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AY is no agreement for ap exchange. It appears, that Mis, 
pra lud was perieftly ſotisſied with what ſhe had dane. Note. 
- withſtanding her advanced. age there is no ground for ſaying, her 


hay, 
N 
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insect were weak: The evidence 3s all the other way. An 
inſuperont objection to the execution of the agreement. 1, that 1 


a baving an intereſt was not made a party. Voqueſtionably, | 


ſimply ſpeaking, a partition 1s the Fight of the party; but Why is 
the Court to go out of i gourſe to give it in a particular form, and = 


Mr. Richards _ Mr 1. b for _ eee the Martin 5 
* is Cents Mrs, Pronkard never intended to Baer pay Imparation: . 


bo her can. Her Bhs have agua had Pa Py from ee it. 


To make the agreement valid, Alcock Was a neceſſary party. It 
is clear, the intended to giye theſe deviſees a benefit ; againſt whom : 
the plaintiff's claim, if ſucceſsful, will have a very. unfortunate | 
| elſe, She intended $0/give to this family all her intereſt, except 
| ' what palled to Aſcot; and the act done is only an equitable act, 
executory ; which neither revobes, nor was intended to reyake, 


againſt this defendant, claiming under this ſolemn act, confirmed by / 
2 W 1. ann mak Genen; 7 


ber will. This Court in eier * acts Pop  pringphes r 
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Low Chameleon cannot conceiye "the doubt 1 in "this 
cauſe, This conveyance. could not be ſet up againſt any perſon 


claiming under a tranſaQtion a Court of Equity or of Law would 


enforce;/as a partition is. But, taking it to have been a convey= 


dance 10 valuable conſideration, that conveyance could not inten- 
2 _fere with her act afterwards, : agreeing with her coparcener, that 
FT he ſhould take ſpecifically one part of the eſtate ; that the ſhould 


take another Tpecific part; and that upon the whole there ſhould 1 
be an equal partition between them according to the value. By 0 
ber act, ſubſequent to the conveyance, entering into this agrees 


ment, with the privity and concurrence. of Martin, one of che 


witneſſes to that deed, ſhe appears not to have conſidered herſaf 5 


| diſabled from contrafting 1 with reſpect to that eſtate: nor was the. 

The will <ſtabliſhes the conveyance: but, tin the will took effe&, OS 

the could contract, with reſpect to this eſtate, as ſhe pleaſed. " ig | 
was ble 5 
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5 | cbs; of the Lincolnſhire and Oxfordſhire eſtates deſt 
righttoan equality of partition, that the plaintiff had.” The plain- 
5 tiff had a right to a partition of the whole eſtate. The 2 


enteririg lud bs contract as to the eſtate. Hvidently 6 

did not think fo; for, though they diſputed as to the = 
of the agreement, they never contended, that the could not Si 
into an agreement. The will only gave what the deed gave; e 


moiety of a copatcener- of che Lincolgſbire and Oxfordſhire eſtatez. 


hr mh 23010 according to her intereſt; and the will operates upon 
Her intereſt was an undivided moiety: ſhe could not _ 


Sreement, 
except fixing the choice for him of the Berk/bire eſtate, and for 


her of che 4 DOS 9 5 goes no krther 1982 to ks Sequl 
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_  eftate (e). It would not bear an argument. If a writ of partition 


| Deviſe re re- 


voked by a 
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"© ecutory: 7 


bad been executed, and the whole Berkſhire eſtate had been al- 
lotted to the plaintiff! that would have revoked the will; and her 
5 agreement, that the whole of it ſhould remain to him, as part of 
his moiety, has the ſame effect. $0 i it is, where an eſtate is deviſed 


ſpecifically, j and is afterwards fold by the teſtator dy a .contratt 
che eſtate goes from the device. 5 
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The jg ec that A \ partition Ne IE to os "ER of the 


_; . and the agreement ought to be ſpecifically performed: the 


plaintiff being: bound to take the Berkſhire eſtate, i in caſe it is equal 
to the value of the two other eſtates ; and a moiety of the Lincoln- 


fire; and Oxfordſhire eſtates - ought to be Tet out to the defendant 
Job Alcock: if the Berkſhire eſtate ſhould be deficient in value 
with reſpect to the Lincolnſhire eſtate, ſo much of the Oxfordſtire 
eſtate to be applied to make it equal, purſuant to the agreement; 
and for. that purpoſe a Commiſſion was directed to va 

| ne thethree ſeveral eſtates, It was d 


lue and ſet 
eclared, 1 that the deviſe e to the 


e 81. 4. 53 4 


roy the 


WiN bis is a SITY Wife; 100 if you IF 
can find any ground againſt the heir, becauſe the intention of the 
teſtatriæ has failed, 1 ſhould be glad. I do not know, that the 
plaintiff is beir at law. Suppoſe, another perſon to be heir, there 
| can be no doubt, an agreement to make partition by allotting 
part of the eſtate is a revocation of the deviſe of that part of the 
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e 5760 to 0 ane mide an advance of Viddings | 
2601: ot 24607; offering any färther advance; that the 6 
Court Mould think proper.; and Mating, that the perſon, on whoſe | T 
behalf che motion Was made, was prevented from biddidg at the 
fale; having employed # furveyer to value the eſtate, whom upon 
going to the ſale he found to bis . anyt N "4 as agent, bid- 
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If Stawley 1 mY Shines „h bit is ble by creditors 
by ſimple wontrack; be fave been long Kept out of their money - 
This is det an inet ett there is ho deficiency. It is not a 
matter of courſe to open biddings merely upon offering at 
advance. In Sommer v. Charlton your Lordfhip refuſed to open | 
the-biddings:0n.the, ground, that the perſon, on whoſe behalf fte 
motion was made, had attended the dale 49) | "Theſe eſtates have. 
been foldab ae: their, VA „% e wy EE 1 8 5 155 910 5 x 220 \ «M1 | 
: Fa „%% 8 $25 fhe up 255 F 1 7 1 
Lond Cane mLo—The eſte 1 18 ſold Ki 3 Wk cre- 
Altos. -L cannot. conclude, that there is no deficiency. It is a 


Judicial ſale, and for the purpoſe of diftribution. It is-not a mat- 7 
ter of voluntary contract between the panties themſelves. Then ff 
the application is made j in reaſonable N ir is proper to WW the A r 6 a 
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; not fo r im- 
Per tineney. 
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FRANCIS 3 was ſeiſed i in fee w— the-manor and- otates o 
Wy/ſthope. in the county of Salop, ſubject to a a term of $99 
"years, veſted in Lord and Lady. Kinnaird. for ſecuring the ſum of 
$3364, 67. 84. and intereſt, and. alſo. to. another term for 300 
8 The term of 500 years was originally - created upon a 


mortgage for 8oool. to Griffin Ranſem; Which was aff ſigned upon 


8. 4:29 


the, 9 of e 17071 to Lord ang AT: Rana. 
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. 1 e ſo fried, 14 the, ER WON | hefing be- =. 
com abſolute at law, by her will, dated the 4th of October 1790, 8 1 cony = 
gave, deviſed-and bequeathed, all her eſtates, both real and perſonal, 7 
and of What nature or kind ſoever, and whereſoever, unto and te 
the uſe of Sir Jobn Heuinnerton Dyer, kis heirs, executors, ad- e 
miniſtrators and aſſigns, ſubject to-the payment of her debts, and  _ 
| alſo; to ſome annuities Rd 1 9 8 2255 _ e AY a Og „„ 
. 125 r - on 


by” ne: 1707 e . bald el part 6769 hs real n © | 
4 with the money produced by the ſale ſhe reduced the mor t- = = 
gage to 4000l. By indentures of leaſe and releaſe, dated the 1 | 
2 0 and.24th of June 1791, in conſideration. of . 4000/.: paid to E 
Lord and Lady Kinnaird by Sir Jobn Dyer at the requeſt 8 1 
Frances Herries the conveyed the ſaid eſtates to the uſe of Siri | 
John Dyer, his - heirs, and aſſigns for ever, by way; of mortgage, 10 , 
for ſecuring, an and ſuhject to redemption upon payment by Frances 
HAierriet, het heirs, executors, adminiſtrators. or aſſigus, unto Sir Jobn 
Dyer, his exeeutors, adminiſtrators or aſſigns, of, the ſum of 4000 J. 
with- intereſt ; and the remainder of the term of 0 years was by 
te laich indenture affigned by Lord and Lady Kinnard to Thomas. 
Dyer in truſt for Sir John Dyer and to attend the inheritance; and 
the remainder» of the term of 300 years was allo Eee to = 
truſtee 1 Sir _ 8985 188 the lame call. Ae al) 11 

"The I ar died; in ben. 1 792. Sir Hb Dyer „ : 
and levied a fine. The bill was filed by a nephew of the teſtatrix, 
and. co-heir at law, with her niece Aun Jamet; Who releaſed her 
claim to Sir Fohn Dyer. The prayer of the bill was, that it may 
be declared, that the indentures of June 1791 are a revocation of the an 


Vill; and that the -— 620 is entitled 69 den one moiety of the 15. 
ates, ee oi ors; 1 x . . 4 i ; 1 92 1 i 4 * 2x 1 95 5 Fl, 5 LEN” | 
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. Mane, Mr, 3 _ 1 r. * for the 7 3 
A mortgage in fee, though a revocation of the deviſe at law. 
certainly has not that effect in this Court, where made to A 
| Rranger; deing conſidered as a pledge only, not an abſolute con- 
veyance. But where the mortgage is made to the deviſee — — 
the contrary is eſtabliſhed; and an inconſiſtent eſtate. being given 
immediately by the operation of the deed, it is a neceſſary revo- 1 
en N 5 Was dee 2 Lord * in „„ 
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b _ aubje& — be flatell better chan it is ited" by your Lord- 


oP Bullock (o), which is referred to in that caſe, is very x 


12 
Ae v. * ©, a nich weaker caſe;” "=" 100 


years; which circumſtancè is the-only diffetende“ That _ 3 
is recognized in all the Equity books, that ave followed. 7,1, 


* 2 cared | 


th 
_ Court will not extend: the exception to the rule farther than t they 


-are-compalled by the amhorities: A perſon can no more be 1 
mortgage thin a leſſes of his own eſtate. In Lori Lincolp 
«caſe (e) the Court had a ſtrong inclination againft the Tevocation+ 


but it prevailed ; and that has always been conſidered as law. The 


Kue, that las been levied, is nd TO ; the Ueſndant i bing no 10 
| "Core e a mortgages. OY gs Hog 


. Lala G05 Fw L nh: as 4 . TOY i th - 
 defendanit—The plaintiff Yeclines: anz Uiſenffion" of the general 
principle, 901 which i it has been held, that in general a mortgage 
46 no revocation of a deviſe; atid Teſts Upon the authority of 1 


inge caſe; by which it is contended the Court is bound, It is 
meceſſary, or at leaſt uſefut, to po" ie the general principle, 


There are two ſorts of "revocation known in the law: one by 4d 
alteration of the e eftate the devifor had; which operates altogether 
independent of his actual inteation, und may ſometimes in direct 


ene, r intention: the other proceeds upon aQual 


antention, appearing by act directiy inconfiſtent| with the will, 


It is undoubtedly true at Jaw, that K amy alteration has taten 


Place in the eſtate the deviſor had at time of executing the will, 
It cannot paſs. It is equal) true, that" a fnortguge in fee at hw 
2 total alteration of the eſtate. It is an · enation to all 

poſes after the forfeiture. The dearine upon that 


hip (4) in the judgment ia Badger u. Ne Diichefs of Chandos, 
 xreatithg; of the Exceptions te the geheraf rule. As far as reſpects 
mere alteration of the eſtate, it is preciſely the ſame, whether 
the mortgage is made to the deviſee or to another perſon. It can- 
not therefore reſt Wor char diftta&tion ; "Tor 1 . me 10 7 
Au et M. | & ( 
5 75 V tle . N 
The beende u nen, ze "Whether" there is x Frenter indication of 
Autention in tlie e the other. Wust is there in any de- 
dee inconfiſtein' in theſe two ante an kütebtibn of the teſtis, 
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hor death Gi Fob Dyer ſhall WE whe eſtate. en 

— and her borrowing from him a ſum of money, == : 
far whiahi: the has preſent: ocenſion, giving bitt a pledge upon Ni, 
that eſtate ; which, was" her's, and Was to continue her's during is 
the whole. of her: life a pledge aveilable in her life-timg; even 
chouch dhe mould have akered the deviſe? Could ſhe not make. 

uſe af ber eſtate for that purpoſe? They maſt PO On Vis . 

that precludes her intention. o make. him ber deviſes :, proving, 

chat with that intention! he could. not borrow money from him on. 
en * not * An as. well as any: other * 


f Wb en to * . 8 i there. 107 beit, „ 
that can be looked upon as clearly ſettled at this day, it is, that a 1 
mortgage is not in this. Court a revocation of a deviſe, generally 4 Z ...- 

which is clearly eſtabliſhed by a variety of cafes (a). Fhe oby + 115 „ 
| of this bill is to let 1 in a new diſtinction upon a diftinQtion ; an 
exception out of an engeption. The law, inſtead of reſting upon 
a general principle, will be done away. by nice and ſubtle diſ- 
tiations. The Court will require a preciſe authority upon go! 
grounds... : Harkneſs v. Bayley profeſſes to reſt upon another all gh 
which is no authority for it z the. deciſion. is in three lines, 

and by whom it was [pronounced does not appears. If Coke v, | ; 

| Bulleck mere to be decided at this day, perhaps the ground, upon 

which it ſtands, wolld- not be conſidered valid: but the ground 
is exprefaly declared 10 be, that the leaſe for years is to begin * 
the death, the ſame moment with the will; not upon the general. 

propoſition, that a leaſe to a deviſee is 1 mnie but upon 
evidence of Schul intention. Ia Hadghinfane. v. hood (þ), the, 
ame diftinQion is recogniſed: In Goke v. Budlack it is laid down, 
| that * F it had been . unto her to begin preſently or futurely 
_ © in his lifetime, that had not been any revocation; for it 12 0 
_ © have eee in bis life-time, and baye well Rood with his = 

« will,” Even at law, a mortgage for | years is ngt a general ge J 
_ vocation,” In his gaſe it is bat of weceſlity, chat the mortgages 5 
| ſhould/a0-extift with the deviſe; for it might have been paid * - = 
ia thelife of the-1eſtatrix.” The circumſtauees of Harkug+ v. 2 
_ Bayley, if any jother comment upon at. is neceflary; ad — th 1 5 5 f 
25 — abe 4 that in this reſpec i is 1 eee | 
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veyance has 


OL. new mortgage, but a ſubſiſting mortgage at the execution-of the 
Woiull, it did ſubſiſt in ſome ſenſe: but upon the tranſaction it was 
5 in ſubſtance! a new mortgage; for part was paid off, - The ſum 
was reduced to 40007.; and inſtead of an affignment-a new mort- 
gage was made in fee; and the term was aſſigned to a truſtee to 
. 1 the eonveyauce in fee. i was to all intents a conveyance | 


cw in ch ante p. 


is chi- v. - Bullock; that it might have been "6g 10 
that the mortgage was neceſſarily to begin aſter the mother: 
death. This caſe differs from Harkneſs V. Bayley in this: n 
this mortgage was a ſubſiſting mortgage, when the will was made; 
and was: afterwards transferred to the deviſee. Stripped of the 
_ artificial reaſoning, nothin g tan more ſtrongly ſhew the'intemio 
that the eſtate ſhould continue his. The caſe of Hob v U. 
Bayley has received no confirmation ſince. ' In Villiers v. Filler; (a); 
. the propoſition it contains is denied by Lord Hardivicte; who 
 Nates the diſtinction between that cafe and Cote v. Bulbol; 
that in the latter the term was not to 'commence till after the 
death of the teſtator- There is no inconſiſtency in the ſuppoſition 
of two fees in the ſame perſon ; of which there are many in- 
| ſtances; as the any and REI n the 1 7 10 er en W's 5 
ee, e . 
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A Ar. aa in . 1 impoſble to ſx upon 6s 
| dodrine of revocation” in any of the caſes; in which ſuch a con- 
er beld a revocation, though the uſes were not 
altered, and there was nothing denoting” an intention to revoke, 
_ contrary” to ' reaſoit and common fenſe; Without doubt a mort- 
gage is a revocation at law: but Courts of Equity perceiving the 
Ae took hold of the caſe of a mortgage: but that was quite 
= founded upon the ſtrong diſpoſition to get rid of the | 
monſtrous abſurdity," that had been the conſequence of thoſe de- 
ciſions. Then came Haring v. Bayley, certainly it is not exactly 
| fimifar in circumſtances; T here 4s notiting in the objection, that 
the mortgage Was not meceflarily redeemable till the death of the 
mother; for che re\ oeation muſt be immediately upon the con- 
veyance; the operation of which could not be affected by that 
proviſion.” The Were depended upon the paſſing of the eſtate 

deviſee. As to the diſtinction, chat in this caſe it was not a 
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Hs Fes beirs:”- "Such A ranch with that i en 
| _ implies, that the deviſee is not intended to have the right 
of redemption. . That reſervation being 9 with the my 


the'con conftruQion is not . „ 
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| Lond 5 with to look into b the Regilter $ . 
as to that cle of Arte $5 . N aged is 1. 2 5 * 
Hou the 3 by. an 1 of the ine contradicts | 
the intention in moſt caſes, it ſeems to be a neceſſary conſequence 
of the idea the law of England" has entertained of an act 2 70 
ary as to real eſtate, It is not in truth a will. It cannot carry-all 
the deviſor may 1 at his death. That; is quite ſettled. It is 
an appointment © of t 
the death of the perſon making that appointment (a).. That i 16 
attended with many conſequences; and it would not be quite con- 
ſiſtent, if the ſubſequent, « at was not beld A defirudtion of the, 
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upon it, after the Katement of the caſe, is this: e ee dy de 
This is very improperly. called a mortgage. * fa, ag it 


"_ „ J Ss 2 * q : — ” 
+7 = - p 1 „ K 
1 5 "be " 7 5 8. 4 7 5 
8 p KL It : 9 4 4 
1 0 64 ” 1 , _ N 
, | OEM \ " Fs C * 1 4 \ 
f : 9 | 7 i 10 
a 1 N. * ** : X : 
1 179 „ 
* * 3. : £ : . 
| . 1985 F | 
1 * 
4 8 = 5 * & 7 * 
* Þ » 
4 F 1 x f Ke * IJ 4 * 
4 os 4 


perſon, who ſhall take the ſpecific land "2 Pw 


Fo en diſcharged 4 that 1 of ; 
Harig v, Bayley. It did not occur to me; but 1 found 1 had, TOE 
the decree; and it is; totally mil- reported, The note I bad made Fo 
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: « appears from the deor ee,: Was, that aſter the date of the will the . 


mother and fon convseyed the eſtate for the term of 300 years 
mother or ſon ſhall pax 
aun the dife of the mother 1000. year to the daughter, and | 


Ad the daughters; proviſo,. that if the 


ide ſon after the mother's. death, ſhall. pay to his ſiſter 


| 4 then the term ſhall ceaſe and be void. This conveyance was. 


 *..clearly inconſiſtent. with the deviſe; and. it, was alſo. clear, the, 


| 4 mother intended the eſtate to deſcend to the ſon... He covenants 


4 40 pay 4000 J. to bis ſiſter after the mother's ee W— . ; 


© alſo.coyenants. ing the mother's life with the mother to pa q 
5 « «the. ak A* * The intention e to.revoke the will e 5 
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law of Revocation i is alſo very much diſcuſſed in Williams v. Owens, ante; meu 2. 395. 
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the reference. 1 5 read over the caſe of Harkneſs 7 v. Bayley | in the 


Regiſter s book; and 1 am. inclined to think it a decree of the | 
Maſter of the Rolls. 1 am allo inclined to thiok, that if we had 


all the facts, that the decree Indicates, i it muſt have turned po- 
bably 1 upon a quite different point ; for i irt the anſwers, the anſwer 


of Bayley, of Finch, Aa mortgagee, and of another defendant, a 


| derivative. mortgagee from him, it ſeerns, as the eſtate was really 
the eſtate of the ſon, and not of the mother; for the ſtatement is, 


that the fathet Richard Bayley made his will in 167 5. the children 
then infarits, and the wife en ent; and that child was born after 
his death; ſo that it appears he muſt have died very ſoon after 
the will. He had a conſiderable eſtate at Honingham in the county 
of Norfolk, His intereſt in hat eſtate was a forecloſed mortgage; 


te tet 2606 years: The anſwer of Bayley, the davyhrer, ſtate 


_ the will of the father; that re had left portions to his younger 
chnüren, to the amount of” 40361; to which the was entitled, 
_ bus the only younger © child, that lived to be entitled to the por- 
_ tid; and! that he Bad made his Wife ererutris in truſt. It does 
not ſtate, What the traſt was. The mother wfher that purchaſed the | 
r6verfion in fee; aud ſhe tool the conveyance of the reverſion 

in the hame of her em In 1702, Tong after that will, a mort- 

_- gage was made for vecel. by a term for years, It was therefore 
probably before the hud/acquired the TEvetfion in fee, 161710, 1 
_ rNittk; büt after he date bf the win, the fon and the mother upon 

a transfer" cf that whortguge convey the eſtate to me new mortgagee 
Fluch; nu then thert is u conveyatite ithmediately after to feoure | 
_ the 46604, the poriion or the Yanghter, and the 100 . a-year to 
ber during VE mother's fe. The plaititiffs were mortgages of a 
lexſehdid Eſte for N 


es in Nude hive, the property of the fon, 
and alſo bond creditors, The Welch eſtate was not ſufficient for 
their Febts;. and therefore they filel the bill Agalnſt the Gavghter,. 
to Wildi the ſon leſt all, for ſaticfe@ion--of their debts. The i 
fendt, ite daughter, ſet up the will of the mother. The i 
| Igcumbrance 1 in the arrangement of the decree is that mortgage in 
| . 8 . | 1792i 
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13 d 0 of the-mother | 1 

and the ſon. . The ſee was. in the ſon. They make the mortgage ne 1 
as OWRers of. the eſtate; and. then As. owners, they, Join. in the . 5 f 20 5 4 
fecuriry;t0.the daughter..” It is.moſt probable, it ſtruck the Gan, 3 
that this could be only taken in the name of the ſon; and the . 5 5 
mother purchaſing in the name of the ſon was executing the 5 af 


| father“ 8. Will, She had noſſuch eſtate, * The deoree v, that the N | 


ſum of 1000 l. Was ff te be paid then the ad incumbrance, te 4 1 : 
then the ſpecialty debts of. the ſons; It was, a very, proper 5 : 74 TT 
and regular decree. The confuſion ariſes. from e . a 260 Fi 
i met as a REG mage wo the mother, AE 5 Sk $ 
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 Inmodiacly aſter. this. determination the. caſe of Kale v. 8 


Sanger occurred: in which the. queſtion was, whether a. will was. ee 
revoked by marriage and the birth; of A, child: 5 the mother having marriage 


% and the 


lived with the: teflator. and had children by bim before the mar- * — | 


_ riagez which took. p 


ce. ſoon, after; the execution of the will: an © | particular 


of 150. year. being given by the will to the mother; eu. Vr. 


-and a pa: e of 3000 l. being made for the children he might. 


babe by her; and, the e gave the reſidue t to Lv father and, N 
bis halb brother and liter. VVV 
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-It wancontended, that. the ada in -the d ſs of a; . 
be revocation-by marriage and the birth of a child does not ap-. 5 
3 to a ce under ſuch circumſtances ; and that if a clauſe for the 
Payment of debts had oceurred in any of theſe Kade ih of it 
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- flood. over for farther” conſideration, and for the purpbſe or 
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Wich relpect to the als of Peach V. Phil; M which T "AP 


in Barter v. Dyer, 1 can only find i in the Regiſter s book, that the 
bill was diſmiſſed ; in which caſe they make ho other entry: but 
Mr. Ainge having been in the cauſe with Lord Thurlow and me 
has ſent me his brief; and it is preciſely the caſe. The bill was 
agor for a redemption 
85 of the eſtate, that was in mortgage to Pbilipr, the deviſee of the 
eſtate. Therefore it Was preciſely what Haring v. "Bayley wit 
{9 = to have "been and the bill was dilmifſed. There was 
- another point in it; "Whether the deviſe was in fee: there not be- 
” ing to all the eſtates words of inheritance.” Upon that there was 
ſome argument ; and Lord "Bathurſt was of Opinion, very rightly, 2} 
that it was a fee. It was determined in 11776: but the queſtion 
aroſe between 1765 and 1767; mas caſes were laid before Mr. 
York, Mr. Edward Milmot, Mr. G 
f nefs v. Bayley was ſtated 1 in the caſe hid before them; and We. 
anfwer from all, without" taking notice of that caſe, was, that a 
mortgage in fee to the deviſee did not evoke the will. From 
their taking no notice of the caſe of Harkneſs v. Bayley, though 
laid before them, I take it, that before that time it had been either 
explained, or was entirely ſcouted as an authority. I thought it 
| right to mention this; leſt that caſe being 8788 in a "pon 
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ſtanding in his name, by 25 will, dated the ft of March 1795. the legal 


after devifing a Teal. eſtate to his wife For life, With remainders over, N mc : 
8 


pie, Crann Pakgons, "having bear” þ. per ef) Navy be Bak 


ave and deyiſed all other is rea) and perſonal eſtate Whatſoever or vill; and 


therefore ; 
whereſoever, not therein before mentioned and deviſe” un unto his ſat cannot pre- 
wife; in truſt to ſell and diſpoſe of Bis eftate at "Yeovil and Wefton- "+ 
; Zolund, and alſo all other real or perſonal eſtate he was poſſeſſed from ſelling 
of or entitled to under the will of George Evered ge e. 
| and 1 in ſuch manner. as The ſhould think proper; SLAP to divide che dame. 
monies ariſing from fuch tales, Together" with all other monies as 5 
might be due to him upon feeurities or otherwiſe, unto and among T : ; 
all and every his younger children, ſons and daughters, in equal Pl 
ſhares and Proportions; aud to be paid to them. reſpectively 1 
at ſuch time or times as is ſaid wife i in her judgment and diſ- 


— * C x 


cretion W 1 N 5 oe he e 1 Ow ere . 


2 h bs > 9255 1 8 125 775 2 WA IN 3-54 * * | 2 9 ö 
cutrix. Ge Re ko Rin CPI. F Arle. 
+ Las 4 8 . 8712 8 55 "hs. 1 5 ffs 3 ES, 5 ‚ 
} 18 1 13 * 75 E 29 8 F4 138 * it; 15 x; > YER I 0 255 þ ( df N al 12 N 2 vm -> A * 1 2 * pf 
, 5 OP * 18 . * 4 5 4 ** 4 9 3 R ; 2 * . > * . 1 7 1 = . * 4 2 24 


12 


"By! a ech dated t ie EN off Fine 1796, en A 1 0 his! 99 
will be had given and bequeathed all bis real and perſonal eſtate 
and effects, except his capital meſſusge at Samerton and houſe at 
Bridgewater, to and among all his younger children ſhare and 1 
ſhare alike, the teſtator declared, that, / as he did advance and give 1 
| his two eldeft daughters Jam and 'Elfzabeth at their reſpective „ 
| - marriages the ſum of 500 J. a- piece, he revoked any claim they „„ 
might have upon his ſaid effects after the deceaſe of his wife; and 
he gave them only. an equal ſhare of the re/iduum of his effects, 
after all their younger brothers and fiſters ſhonld have been paid 
5aol, a- piece; z as they were at their marriages; and farther 
reciting, that he had advanced his daughter Suſanna at her mar- 
riage the like ſum of 500l, he revoked any claim the might have 1 
upon bis ſaid effects after the deceaſe of his wife; ſtating, that he Mi 
did pive her the ſum of $001. in lieu of any claim or demand the 


might have upon his ſaid elfeQs; ; and Tor which he 76 a A 
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5 9 10 children: bin. that wy. wife ſhall" Teceive the rent 
4 of all my eſtates together with all. intereſt of n monies in th 
55 EY. funds. or other ſeeurities_ during her life.” If an opportunity 
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A farther Sr Peper — the I * of done. 1 ro, 


_ «arid belts platt aerdg n ahi will "and wha 
- I hope, will be adhered to without any diſputes among my 


"46 offers of marrying any of her children Would adviſe -Þ 8 
< advance, goal. towards their portions the. ſame a 1. 
" e ee e relpedive., mar rlages,” | 
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| This pr cat Fra At directions. "0M del 4 


in Mareb 1798; leaving ſeveral children belides thoſe, Who were 


married. The: teſtator's. widow, Having taken Probate of all theſe. 
teſtamentary papers, applied at the Bank for, liberty. to {el our | 
- the ſaid two ſums of Bank Annuities: without agniog any reaſon, | 
Tue Bank refuſed to comply with, this application, as ſhe had only. 
_ the intereſt. for life, and: on gecount of the ulterior truſt for the 
Founger children. The widow. brought. an action agzinſt the 
5 Bank; upon which the bill was filed; praying an injundion; | 

: and charging, that the plaintiffs were bound to, and did at be 
2 requiſitiqn, of the defendant, the- widow of the teſtator, enter ſo 

much of the will as relates to the annuities in the proper Offices; 


and are thereby chargeable with the intereſt of the younger 
children; ; "that the antient Practice of. the Bank, 'where a partial 


intereſt or for life only in any ſtock has been deviſed with the 
ulterior intereſt; is not to permit a transfer of ſuch ſtock during the 
life of the perſon entitled for life without the direction of a Court 
| of Equity; 


pe cially, where ſuch ſtock has not been deviſed to 


ſpecial e truſt for the equitable truſts and limitations, and 


7 with Ak e to ſell 9 transfer and eee 


# 
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The > OR, 8 PR TIO ps has or dated. that the defired to 


E: ene the ſtock into her own name; that previouſly to her 


Vc application. ſhe; cauſed the regiſtry, of the Probate to. be made in 


compliance with the practice of the Bank. She did not aſſign any 


15 particular reaſon, for: her requeſt, except upon one application; | 
when it was ſtated on her behalf, that 1co/., part of the 65ol 3 
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| 4 money 1 the will of Jobn Evered, Siren to 8 aim "Y 5 


Philpat,. 10. be paid at the age of twenty-one or marriage; 
| and. that it would become payable in December next. The de- 
ſendant ſubmitted, that the Tefuſal was not warranted; as ſhe is 


1800. % 
The Bank * 
 EvGiany 

e V, : 4 
N 


ſole exeoutrix; and as there is no ſpecific gift of the ſtock; and as 


the teſtaentaty paper mentions the teſtator's money in the . ts , 


| ; general terms; and that paper is not atteſted by any witneſs; 


and the inſiſts, ſhe has an abſolute right and e to ſell and | 


| wn 35 and. is HDR: e-anſwerable f for * eee. 


T's 


St 


Mr. Fry Mr. 1 Fans Mr. W th Fre in 3 of 


| the motion 


or the injunction— The defendant. does not ſtate, that 0 


| ſhe wants this Rock for debts... The Bank protects the fund for. 05 
| thoſe entitled after the death of the defendant; ho are all of age 1 55 
| except one, Though there has been an executor, alſo entitled to 


| the ſtock for life, the Bank have never permitted bim to make a 

| transfer on account of his. legal title, to o diſpoſe: of it. to the pre- 
judice of the perſons entitled afterwards, They do permit the 

| executor, to: transfer to a ſpecific legatee of the ſtock, but not 


io any other perſon, nor to bimſelf. The Act of Parliament (a), 


| directs the Bank to enter the clauſe of the will in their books 3 5 
and the circumſtance. of two- witneſles to.the will is not attended 


to. The laſt teſtamentary paper alone relates to this. One con- 5 
| ſequence of-trangferring into the name of the defendant. would be, ; 


| that it would go to her repreſentative. z:who might not be bis. Fo 


| The only reaſon affigned- is, that 100 J., part of the ftock, is the . | 
| property af one ef the children; who will be of age in a month. 


That may be a reaſon” for transferring ſo much to that perſon; 
: but is no reaſon for transferring that, much leſs the whole, to the 70 
executrix herſelf or to any other perſon; Many families have 


| been ſaved from ruin by the interpoſition of the en of 5 


iheſe children is an infant; and thre are married women. 
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conſent: but your * will N n to their conſent 908 1 


- The: Attormy en nd: Mr. n ir the defendants 


| 42 18 totally out of the rule, upon Which the Bank formerly 


went." Mr.” Jackſon, formerly Counſel to the Bank; -uſed-to ſay, | 
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| | Panzons, | neceffary even to 'a ſpec 


1 4ruſt; : By the firſt AQ), previous 40 the eee of tho 


1 Anorney General: 


_ Gifs 0 chim. 


e We Aa of Parliament had taken che Keck 10 ute 
bi out of the general'aſſets; and made'it doubtful, whether the aflene 
» of the executor was neceffary: ' "The aſſent of the 


1 


| exeMtor j 16 
| bequeſt.” The Report of "The Bank of 
_ om v. Meffat (a) is not accurate. Lord 7 Barlow ſaid in tha 


_ caſe, this Act of Parliament could not be i intended to take the caſe 
even” of a ſpecific legacy out of the general rule; that the aſſent 
of the executor muſt be neceſſary; and It muſt be applicable 8 i 
aſſets; and his'Lordſhip" aſked, how the Executor could defend | = 
timſelf upon Plene admin ihravit, this ſtock being in the Bank: 
8 but he diſtinguiſhed that as the caſe of a reſidue, and therefore 
5 not! im it's nature ſpecific. That caſe is not to he diſtinguiſhed 
from this.” The laſt paper, which is not atteſted, is not a 
 ſheviſic bequeſt” of money ia the public Funds, but 2 mer 
explanatory direction ns to what he had done before, It is 
no more ſpecific 8 to the ſtock thäti as tö all his other ſecurities, 
Suppoſe, die had debts ſecured tö Him by bond: upon this argu- 
ment the obligors conld not ſafely pay 'His' Executrix. It applies 
in the dem Wanner to Navigation märes and property of every 
deſctiptio on. The Bank therefore canndt interfere. Their inter- 
ference has! ſomktimes defeated che 'dbje@: / In one itiftarice 3 
legacy of 100. 3 per cents; Was Steen to place out a poor child 
appfentice. The Bank refuſtd a transfer without the — 
1 ol this Court. eee eee ſequence 
OY wh, fora was defeated. SS E, NS; EOS.» 7:07 


A590; 301-25. Th ac03-00 3 NM 
; ea dende the Aa. of, King 1 ile roy . th 
- diſficuley;../ The Bank: ſuppoſe. themſelves [truſtees They are not 


io in any has they ate mere debtots to the eſtate. If they were 
5 truſtees, they would, as any other truſtees, be liable equally upon 
a general is upon à ſpecific bequeſt. They will not notice any 
truſt by deed.” It was never Mtended, that they ſhould notice any 


(a) 3 Bre. C. C. abo, The flloving note of the decifon i in chat caſe was | taken by . 


be Chuinerliot 8 the lhe If all Wenn ee propre of 
| 7 ſtocks to make ſpecific bequeſts of them” notwithitandiog the previous negative words 1 in 

ide AQ; and therefore the aſſent of the executors 13 neceſſary to the validity of ihe he- 
= - queſt in the ſamm manner ks theit aſfent would be neceſſary to the validity of py 

; < queſt of a leaſchold eſtate, bond-debts, &c.; and therefore until aſſent the 1 0 

| . execotors remained; and he thought, the isjunaion mult be diffolved: 

Order pronounced accordingly de bene ge, 1oth June 1791. The order was Bl a 
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galt the t cranſaQtiop : was at the Exchequer; where the annvities + 
were payable ; and the will i is directed to be entered i in the Receipt E 
Office the Exchequer. By a ſubſequent Statute (a) in the ſame a vial J 2 
reign the Bank was incorporated. "The Ads of Queen Ann aud Faun 1 | 
King George J. 66% declare the annuities to be perſonal eſtate, in- . 
troduce the eircumſtance of the atteſtation by two witneſſes, and e ee 
direct the will to be entered at the Bank. But in no caſe has we „„ 
Bank ſubſtituted the name of the legatee. In tbe plaigeſt caſe of a 1 
ſpecific bequeſt the, e bas always b been Mm the executor. | „ Gf eee 1 

11 Mangfeld $2 + rep —The Bark 40 not look at truſts in 162 , i | 
full extent of. that word: but their practice is to lock at ſpecilic 05 + 
deny of Rock. "bank baue e refuſed wa. transfer, nd on . a 1 

"Lond Ie ROAM if ſhould do a great prejudice to theB Bank . 4 : 

by ſupporting this injun&tion. - Every other debtor jto. the effate 


would have the fame right to file A. bill; z and upon a ſpecific leg acy ps 
of 2 ſpecific debt the debtor might ſay t to the executor, 64 will not | 

Pay you.“ I cannot find a principle to ſtand upon. But there! is no „„ 
ſpe cific bequeſt of the ſtock i in this caſe. 1 cannot ſtop, where the VV 
| Bank do; for if they look beyond the legal title, and take notice =. 
= the truſts of the will, they muſt take notice throughout; and ſtand N 
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the conſequence, of reſulting truſts, and ſuch as would be raiſed. EG | „„ j 
this Court. If the legillature had made any particular proviſion to 5 ; 


guard this ſpecies: of 1 Property; perhaps i it might have been expedient e 0 5 9 
aud well: but 15 cannot find any. conſiſtent ground, upon hie e 
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= 5 e of leaſe and releaſe; dated the 27th. and 28th of 


Bequeſt of. 


eſtate eä, 


f empt from 


debrs by 
mortgage: 


cot ſided io 


and failed; 


ed by the 
death of the 
legatee i m 
the life of the 

' xeſtator, 
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February I 771, reciting a mortgage in fee in 1753 of the 
manor of Ince with the appurtenances, by Sir George Wynne to 
Ruth and Margaret Trevor for 120000, in truſt for Ruth Trevor, 


her executors, Ge. and alſo ſtating a decree, made in 1764, di. 


recting thoſe and other eſtates of Sir George Wynne, to be ſold, and 


that the ſaid manor and hereditaments compriſed in the mortgage 
5 were ſold to Richard Hall 1 for 305 . aud other pre- 


N 


E.. made | in, 178 1 85 notice, that Mr. Waring had paid 
12,300; and Sir Robert Cunliffe was willing to advance the re- 


_ mainding 20,0001. upon mortgage of the premiſes, i it was ordered, 
that upon payment by Sir Robert Cunl: ife into the Bank of that 


A ſum } in diſcharge of the, purchaſe-n money, Waring ſhould be let 
into TER ; which v was, +, done Accordingly ; and Rating, that 


o 


1 moge was — to. "ber. upon be executing an a affigunent it 
| was witneſſed, that in confideration of 20,0007. o paid by Sir 


Robert Cunz fe and the, 13, 80 K. Paid by Waring, the ſeveral | 


| parties did by the appointment of Maring and his wife convey the 
premiſes t to Sir Robert Cunliffe, his heirs and aſſigns, ſubject to re- 


2 demption by Mating, bis heirs, executors or adminiſtrators, on 


15 payment of the ſaid 20,0007. with intereſt on the I th af Ofober 
= I „ The deed contained the uſual covenant on the part of Mr. 
| Waring for payment by him, his heirs, executors, or adminiſtre- 


Tors, of the aft N and intereſt; and he alſo executed a 


bond of the ſame date. 5 5 e HET 


. 
— 


8 88 | 
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1 ee & 1G and 3 dated 5 nut 8 a 5 * 


1 1786, on aſſignment of that mortgage the premiſes were 


conveyed to Sir Jobn Hadley D'Oyley and Fobn Scott Waring, their 
. ___ heirs and aſſigns for ever, ſubje@ts a proyiſo or eovenant on the part 
Of Richard Hill Waring for redemption on payment of the 20,0001. 


| and inen and he alſo executed a bond on that occaſion. 


1 


| By 2 of 125 md 7 4 . I 98 of Aug 
179m, upon a farther advance of 10,000}. by Sir Jobn Had: | 
Kt Om and *. Scott W r 40 Richard Hill Fes 


* ö 1 ? 


e t Chontetp. ; 


3 wcaſed,: and qanfirined, to them, weir babe s and 
= the ſaid premiſes, freed and diſcharged from the pro- 


Ao. for redemption” in the indentures of 1786, but ſubject to a 
viſo and covenant on the part of Richard Hill Waring for pay- ; 


pro 


ment by him, his Heirs, executors or adminiſtrators, of the ſaid 


41800. 1 
Warze 


Wars, 


ſum of 30000 with intereſt. He alſo executed a bond of the ; 
{me date in the penalty of ee for N of the. faid 5 


30 0004 agreeably to ns COVenant. | 
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Richard Hill Waring: * FER il, dated) the 36th. of 8 . 


1779, after giving t two-annulities, and reciting, that fince. Me wer- 


nage he had purchaſed to him and bis heirs the manor of Ince, but Eo 
10 enable kim 30 de ſo had mortgaged the ſame and other lands 

and premiſes, deviſed all his eſtate and intereſt herein, ſubject to 
the {aid annuities, and: ſucks. other antuities, bequeſts and diree - 
tions; as by bis fad will or any codicil -he might give, expreſsl x 
charging his faid eſtate of Tice therewith, to his wife for life with. 
out impeachment of waſte; and after her death to ſuch uſes and 

purpoſes a8 ſhe being ſole and unmarried ſhould by will,” or other- 

| wile, as therein mentioned, ;appoint, ſubject as aforeſaid « ſo aa 
ſuch appointment mould not take effect, till ſuch parts of his lands 


in Shrewſbury as were in mortgage to Many Orteen ſhould be diſ- 4 


charged therefrom; and in default of ſuch: appointment then to 


bis on fight heirs, ſubject as aforeſaid;; and further reciting, 


that before his marriage with his then wife ſhe: had-conveyed:all i 


or a conſiderable part of her meſſuages, lands, c. in ithe county 
ef Flint to truſtees upon traſt, that they ſhould, ſo ſoon 46 the 


applied in 


miſes therein eompriſed for the benefit of the perſon, to 


teſtator ſhould: requige, by mortgage thereof raiſe 3000 l., to be 

le firſt place to pay off the principal and intereſt of a 
mortgage of 1,8 50 l. upon his eſtate at O/eee/try, ſuch mortgage o 
be thereupon aligned 1 in truſt to attend the inheritance of the pre- 
Fhom the 


ſame was by the ſame indentures limited, the reſidue of which. i 
30004. was to be paid to the teſtator, his executors, adminiſtrators 5 


and aſigns, be thereby GireCted, unleſa as therein laſter provided, 


that the truſſees thould, as ſoon as convement, raiſe ſuch 3,000 FO 4 
and there wirft diſcharge the" mortgage, and pay to his wife the 


reſidue of the faid 300% which he Save to her, together With 
all the reſt of nis perſonal” eſtate; upon truſt to diſcharge at his 


debts for which at the time of tis deccaſe he mould Hot have : 


given real ſecurities, ” and all ſuch bequelts and. anhuitics' (not a 0 
ichiding thoſe” before =” as ' be” Gould” therein or 
Vor. V. „ Eo ET. by 


1 
8 


No Want 


de mn Ehantety, 


vy codieil TO as: with which he ſhould not exp pray | 
Hiveeſtate in ce; and to'keep the reſidue of the fad 25 
of all other his perſonal eftate to her own uſe: prorided, op 


ſhe ſhould by any other means diſcharge the faid mortgage ang 
mis faid debts, and ſhould pay all ſuch bequeſts and ann 


Anot including thoſe es e the faid a0 ec 28 
r e | 


N 


18 


9 By 8 of 18 3 FT. Re dated . 1 = 4 4 . 
| Mavob/ 1797, declaring, that the ſum of 3000 J. was ther money, not 
of Sir Jobs D'Oyley aud Fobn Scott Wariag, but of Mrs. Hg ws, 
they by her direction aſſigned 20,0004. to Charles Imbeſß fon of | 


Mrs. Haſtings, and! two thirds of the premiſes compriſed in the 


indentures of % ſubject to redemption; and by leaſe and 
releaſe, dated the 13th: and-12th of May 1797, the remaining in- 


tereſt in the mortgage,” as o n was Hr * Juin 


| Dang and other Fe 8 = . 
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ed in the teſtator's life; and he married: again. He died upon 


oth of October, 1798; leaving Fob Scott Waring, his heir at | 
The teltator's widow took out adminiſtration with the vil! 
PN and ſhe married Mund: The bill was filed by the 


I heir at law; charging, that the-mortgage was not the old burthen 


upon the eſtate, | when the teſtator purchaſed; but that be mon- 


N paged: che ſame in manner aforeſaid; and he perſonally borrowed 


30, 0 and pledged the eſtate 26 4 collateral ſecurity for re- 
payment; and did not purchaſe the ſaid eſtate or any part thereof 
ſubject to W e 95 praping, that che real aue * 


Kronerated. e ee 50910 
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"Irs Lind; 1 Richards, and 1 5 De 8 5 4h uu 1 


1 «is ſort. of queſtion, between an heir at law and the adminiſtrator, 


it is very important to ſee, What Was che underſtanding, of the 
party himſelf. The reſult. of the kranſaction is, that Mr. Waring 


I Purchaſed. all the. intereſt, 3 in the eſtate; borrowing 207000 l. for 
5 that purpoſe; and was to.give a mortgage. for it. , How is it poſſible 
| £0, conſider this as only. a purchaſe of the equity of redemption? 

Big afterwards borrows the Ade dum of Ow? * on mr 2 


10 4 
1 4 J 13 % #4 1 * — 
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1 


__ 0 than 

The recital i in his w 
eftate to him and his heifs ; but to enable bim to do ſb had mott- 
caged the fame. Te pee - Tubjelt bs aforefiid” applies 
only to the annuities ; clearly not to the mortgage. The will 

fords no inference of an exemption of the perſonal eſtate ; in = 
of the next of Ein. The recitals of the evity6ya anbe and the order 
are to the fame effect. That mortgage to Sir Nobert Conliffe is 
cleatly an incumbrance impoſed by the teſtator himſelf > and 


if ſo, the perfonal eftate Is firſt liable; unleſs" there is Nome- 


thing in the Will making | an "alteration. Perhaps” he \mighe 
have intended his "perſonal ' effate to go to his wife diſcharged 


from” the incumbrances : but by her death in tis fe that pe. 
queſt lapſed. The perſonal eſtate "therefore i is not Uiſpoled of 'by . 


the will; and muſt be a applicable to this- debt impoſed by the 


r 


teſtator hinifelt,” "There was no idea "of leaving any mortgage 


exiſting upon the eltate; which "Utter the decree was to be fol Þ 


ii 5 4 


out and out; and the f money to be paid into 
that dectee Mr. Waring Was reported t f 
eltates, It was. bea) A "purchaſe 'of the whole Inheritane 
not of an equity of redemption ; ; and out of the purchaſe mon 


the former mortgäges were paid off. In all the fubfequent tank 
adtiong there are new proviſoes for r redemption, and bonds given 


by him; which i is a material ingredient in all theſe caſes,” Though 
there is no covenant or bond to pay the monej y every mortgage 


P.£AM <4 4 ws 


implies a loan and every | loan implies a debt; * And therefore the . 
perſonal eſtate i is liable (e (a). FOO Of 4 nen 
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Adee and Mr. Sal oy the . bs 


the will is expreſsly to charge the real eſtate, and; exempt the per- | 
focal eſtate; but if the Court is againſt the defendants upon that, 


ſecondly; the ſum of 17,8524. 12's. gd. was the old incumbrance 
on the eſtate at the time of the teſtator's e and therefore. 


r u alt 


1 
] £0, #3 5+ It wo bra ts y 
WL ee 
wo 5 Mo e * 1 ors 5 +4 Cho If 


- Vpon this „ will there is no doubt, that if Tr tel ba as 5 Wife 27 i 
d 


aid him a ſiogle day, the Pehl eſtate wou 


{ 4 PS $5 


exempted, In none of the caſes, in which 1 8 cllate i in de | 
bands of the next of kin! in conſequence of a lay apſe e has een hel 14 ; 
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| 22 King v. King, zÞ. Was, 358. 5 ; JH 45. edition by Mr. Gavillim, tit, Mortgage 23. 
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i bot t exerapt, | has there been ſuch an expreſ purpoſe of eren 

a8 in this will, and a truſt for all che debts except ſuch * 10 
charged upon his real eſtate, Vpon that che! intention is erpteſ, 
that the 155 at law ſhall not have this benefit fol the nex of 
A _ 389 2 50 i os or by 92 Who; , 15 A 


e , AP} dy 
i * * Sz . 
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| - Breodly, abto ſo much of a debt as. was upon the —9 ab; 
—_ _ time'of:Waring's purchaſe; and which has merely changed hands 
-. balk. 7 to Sir Robert Cunliffe, ſtrengthened only by 
9 8 Waring's covenapt, that never was his debt. As to that, the 
Trevor 's requiring their money, Sir Robert Cunliff: was only 
eſlianee of. the old mortgage, and Waring only the purchaſer of 
the equity. o redemption ; and then the queſtion i is, whether he 
intended. £0, cogr ſo much of big perſonal. eſtate. as includes the 
Amount: of, the mortgage. and the equity of redemption ; into real, | 
_ Whew, the. money Was. paid can make no difference. Bagot v. 
5 e la) has. never. been diſputed. in all thoſe caſes of a tranſ- 
: of). A. . mortgage. the mortgagee lende his money upon a a bettet 
| ſecurity than the owner of the equity of redemption can give him, 
upo 0.4. paramount old mortgage; 35 and the « covenant of the owner 


8 5 0 | 8 N 


the equity of redemption, can only | be to firengthen the ſecurity, 
NES he. queſtion, 18 not, Whether the perſonal eſtate i is benefited; 
eee 1s impoſlible to fay, that the effect of paying off the 
. Trevore with) Sir Robert Cunliffe 8 money has had. 1 the ellec of a 
benefit to Waring's perſonal eſtate. The mortgage was transferred 

to: Sir Robert Cunliffe 3, and the, equity of redemption only conveyed 

0 Waring : without doubt he was declared the. purchaſer of the 
Whole eſtate: but he paid only part of the purchaſe money; and 
„ remainder, advanced by Sir Robert Cunli , was not lent to 
e Waring upon his credit, but on the credit of the eſtate; and the 
„ gfeater' part was applied in paying off the old mortgage. That 
money being paid into Court by order, the Court would never 
| hive partéd with it without notice to Sir Robert Cunliffe till the 
conveyance. The tranſaction was imperfe& ; a treaty. for a pur- 
cb ha e of the eſtate; and it ended in Sir Robert Cunli . getting 
a transfer of. the. old mortgage, and Waring getting the equity of 
5 redemption. , In 2 weddell V. 1 7 weddel] (3), as in "this "caſe, t the 
a p arty in point of form agrees. to pay the whole purchaſe money, 
but in fact] pays no more than v was eee to Takes. LY the whole 
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eis "A Chancery, 
4 . yet he was held only a purchaſer of the 0 of. 


OS 


eſtate; and there is à variety of authority (a), that the eireum- 

ance: of a covenant or bond for the money will not vary the 
caſe; , if it amounts only to a*purchaſe of the equity of redemption; 
being conſidered to be only for the convenience of the transfer; 
the charge remaining ſubſtantially the ſame. Where the tranſaction 
| ſhews, the real eſtate is the primary fund, the perſonal eftate ſhall | 
; be only auxiliary ; though the party has made himſelf perſonally 
liable. This teſtator knowing, he was by law liable to this, 


might ſpeak of it as his mortgage. I admit, bis faying, nar bs | 


heir ſhould take ſubject to the mortgage, would not do alone: 
but in this will the particular intention appears by expreſs direc- 
tion as to what charges he intended to lay upon bis perſonal eſtate. 
If his wife had ved, there could have been no doübt; and his 
next of kin are ſubſtituted in this 1 0 W in to r 
hawk 2 e, un Wan would 40. 15 


15. Lind in reply v was as Ropped-by the Cour. 


'7 be Ma be 4 the Koll. he 6907 "ation bators- me. now is 
upon the will; whether the perſonal eſtate is diſcharged from the 
t teſtator s debts ſecured by mortgage. J have a pretty ſtrong 
opinion upon the other point, that has been argued: but it would 
be improper to decide that, till it, is aſcertained, whether the 
_ perſonal eſtate. is ſufficieot for thoſe cs: to which under the 
circumſtances | it is ar. liable. 177 7, 


"With reſpedt to the queſtion | now to 1 2 determined; have f no 
6 in declaring, t that it is impoſſible upon this will to raiſe any 
+ Pteſumption, that the teſtator meant to exempt the perſonal eſtate in 


favor. of this defendant from. thoſe debts, which, if there is no ec - 


ö emption, will be a charge upon it, 1 could refer to many caſes, and 
one before Lord 7. burlow, that i is quite analogous, in which this 


| has heen determined ; but upon principle, without referring to the 


Authorities, nothing i is more clear, than that if there is any gift i in 
favor of a particular legatee, and he dies, no benefit that legatee 
could have claimed, if he bad ſurvived, can be ſet-up againſt the 
perſons to whom the eſtate would come ſubje& to the diſpoſition 
ia favor of. that legte, if he bad lived, Tt for inſtance an eſtate 


«4 See Mr. Cox's note to Evelyn n | P. W 659. Henle v. nerlg. 
aue, vol. 2, 63. hear v. 1 . vol. 3, waned er cog v. Butler, ante, 334. 
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tedemption; and therefore not to be exonerated by the perſonal e 1 


*. 


In 


Ago. «had ws: given to 4. _ „ — to B. exemp mpt from 
- debts, that exemption is to be conſidered as intended only for the 

55 . benefit of B., that he ſnall not pay thoſe debts, to which he would 
be liable, if no ſuch proviſion had been made; and is not a benen 
exemption of the perſonal eſtate. The caſe of LCuckering v. I 
Stamford (4) is very analogous in principle, My firſt BY n | 
_. againſt the right of the widows conſidering her barred in all even: 
but 1 changed my opinion upon a rehearing; and the decree, as 
us varied, was affirmed upon appeal by the Lord Chancellor. 
Nothing is more clear than that Where an exemption is created fo 

_ +the benefit of a particular perſon, not for the benefit of the eſtate 


e if the * nder aa it, aas a never ariſes, 


The teſtator hes never i am the . . 

theſe debts. He gives the eſtate he had purchaſed, charged with 
BI Annuities ; and ſuch other annuities, bequeſts, and directions, as he 
1 might afterwards give, to his wife for life, with ; a power of ap- 
NN pointment. He afterwards gives her the perſonal eſtate not in 
|  -words of exemption, but with words of charge; that are upon fair 
: inference equivalent to words of exemption, from debts, for which 
F he ſhould at time of his deceaſe have given real ſecurities. 1 ad- 
mit therefore, the 1ſt Mr. Waring would have taken the perſonal 
eſtate diſcharged from thoſe debts. The clear effect in point of 
FI law is a gift to her of the perſonal eſtate with the benefit of this 
Hi exemption ; and there is no inference, upon which any one elſe 
can claim the benefit of it. Upon. the true conſtruction of this 
will therefore this diſcharge. of the perſonal eftate could operate 
only in favor of the firſt wife; and unfortunately the teſtator not 
| having republiſhed his will, or made any other diſpoſition, it is 
the ſame as if he had never made any diſpoſition as to the effect 
of the ſecurities, to which his real eſtate was liable; and it muſt be 
admitted under the circumſtances, that there is a charge, with re- 

3 5 Tees to which the heir at law has a N to an account. 


5 


Decke that the Si of the 100 08 of the en eſfte to 
the teſtator's wife became lapſed by her death in his life. Direct 
an account of the debts, and how they are ſecured, and of the per- 
ſonal eſtate; and reſerve the conſideration, whether the plaintiff is 
wy 5 entitled to have the eſtate deſcended to him exonerated from. the 

- money due by mortgage to Mrs. Tre revor at the date of the inden- 
A 8 0 the 47h and, alt of. February 1778 hee 
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TY teſtator by his will gave to his with 4ool.. a- year - for her 
1 fe or during widowhood, in addition to what ſhe was en- 
ed te by his ſettlement ; and he directed, that it ſhould be i in 
ber option 10 long as he ſhould continue his widow, until his pre- 

ſent, or in caſe of his death his next eldeſt ſon, ſhould arrive at 


the age of twenty-one years, to occupy his manſion-houſe, land 


and premiſes, at 0/4Wingfor ; paying a-yearly rent of 1007. only 
for the lame. He alſo declared, that if the ſhould chooſe to occupy 
the houſe -and premiſes at Old: Windſor during his eldeſt ſon's 
minority upon the terms before mentioned, ſhe ſhould have the 


uſe of all the goods and furniture- therein and belonging thereto 


vithout paying uy; farther rent or eden ien for 3h fame. 


"hy. a cate the ator; W the annuity « of 9 2-year 
given to his wife; Rating the circutaſtance, that he had then five 
children; and he gave her..;o0/. to provide furniture i In. caſe ſhe 
' ſhould not chooſe to occupy bis houſe at Ola Wing 
other purpoſe the ſhould think er. 


. 
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- " 5 by 


WT the death of ihe ae his widow oceupied the houſe aid 


Tun till ber death; ; which took Pes . IF alter that 


b of her N 
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Upon the bin of the Khildren alt 884 executors the only 
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Rolls, 


Dec. 2. 


The te ſtator 1 


having given 
his vie e 
option to oe 


cupy his 


hovuſe'at a 


clared, ſhe. 


- ſhould have © 


the ufe'of 
the furniture, 
by codicil, 

_ revoking thi 


"bequeſt of un 5 | | 


annuity [HE 
her, gave her 
a legacy, wo 
provide fur- 


niture in caſe 


mne mould 


1 00 | 
occupy hies 


houſe or for 
any other 


_ purpoſe ſhe 

' ſhould think 
"She 
occupied the 


proper. 


houſe and 


furniture till 


her death; 
and her exe. 
cutor was 
1 entitled « 


_ queſtion aroſe upon the claim of the: * of 560d. 1 the eXe= 


| cutor r.of the Widow. | 18 
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a Rhe . Mr. . ME the «lin: 610 it ve, de, . 


the TW] was not entitled 1 to that co fl 


85 2 


The Maſter @ the Rae meas chenty of opinion, that . 0 I 13 
entitſhd to that lepacy: the fair conſtruction being, that if =; 


ſhould not want it for furniture, ſhe ſhould have it for any other 
purpoſe; and the Court refuſed to make any declaration upon it 


in che decreez though preſſed by the Counſel under an 98 ; 


— Fur the nos: would: be raiſed 9 the: Maſter,” 
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certain rent, 

_ and" if me 

ſhould chooſe 
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Bell. 


There is no - 


rule, thata 
truſtee to ſell 


cannot be the 
3 | 
but, however 


fair the tranſ- 


Action, it 


muſt be ſub- 


ect to an 


option in the 


cee que | 
Frust, if he 


comes in a 
rea ſonable 
time, to have 


a reſale ;z un- 


leſs the truſ- 


tee, to pre- 
vent that, 
porchaſes 
under an ap- 


Flicacion to 


the Court. 
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 __ CAMPBELL v. WALKER, 


leaſchold, eſtates, and all his perſonal. eſtate, with ſome ex. 
ceptions, to have and to hold -unto John Walker and Wi lan 
Clarke, their heirs, executors, and adminiſtrators, upon truſt, a, 
ſoon as conveniently. may be after his deceaſe to ſell for the beſt 
prices, that can reaſonably be had; to the i intent that all his eſtate 
and effects may be turned into money, ag ſoon as conveniently 
may be after his deceaſe; and for the facilitating and corroborating 
any ſale or ſales, that may be made, the teſtator declared, the 
receipt of his ſaid truſtees ſhould be a diſcharge to the purchaſers, 
He then, gave particular: directions for e his _ 1 in, Its, i in 


trary: 5 me Link Farm to be one lot; the Nuarry "HR ano- 
ther. Then after ſeveral legacies the teſtator e gave all the relidue 


among the e at their 1 of ts oa Wy. 


. 


The truſtees in execution oy the will proceetll to > ſel the pre. 


nt; ; putting up the Link Farm, and afterwards the Nuary 
Brewhouſe | in ſeparate lots and at different times. The Link Farm 


Was purchaſed by John Clarke in truſt for Wi lian Clarke, the 


- truſtee, for 1450 J., being 100. more than he was directed to bid: 
At a ſubſequent auction 
Jobn Clarke purchaſed the Quarry 9 in truſt for J 

TIRES and William. Clarke. for 6 0 Tod 


but William Clarke agreed to take it. 


The pill; was | filed on behalf of the 8 legatees Al under 
age; praying, chat the ſales might be ſet aſide, and the premises 


reſold. Upon the evidence the ſales were perfectly fair and open. 


It was declared immediately afterwards, who were the purchaſers, 


The. . premiſes were. duly advertiſed ;, and ſeveral bidders were pre- 
ſent at the ſales. It was alſo in evidence, that the truſtees en- 


deavoured to perſuade the tenant of the Quarry Brewhouſe to pur- 


chaſe 1 . | At a previous. ſale the truſtees. had bought that lot for 


6040!.:. but they had it put up Was eee to * that 
me it ſhould not or produce. more. > 


„f ox 


DARD Hats by bis will gave all bis aebeld, copyheld and 
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Me. 3 * 1 Me: Steel . the a cited | Whelpdal 3 1 8 : ] 
Gauben (a) Fox v. Mackreth (6), Crowe v. Ballard (e), and IE 


Ca MPBELL 


Thichole V+ Lawrence. (4); .relying * . * Lord wh {Ve ED 1 


Wertes. 
Cane AS * * * e e 0 oO 
; Mr 1 25 Mr Hubberſh 24 FP 45 en is not — 
now diſputed; that the truſtee may be the purchaſer. The truſtee, 


may poſſibly give a great deal more than the value, prelium affec-. | 1 Np I 
tonir. "The Court would not order a reſale, if it ſhould plainly q 


appear 0 be for the benefit of the Ceftuy que truſt, that it ſhould 5 FM UE 
not be reſold... The rule therefore i is not univerſal : but the Court Dh : | | 
will require the truſtee to. ſhew, that, it is not for the benefit of « 


the Guß gue truſt, that. there ſhould be a rel: ale. Whiehcote v. 

Lawrence, is a very particular, caſe. The plaintiffs there produced, 

poſitive evidence of fraud; and there is no caſe of this ſort, i in 

which the allegations +of. the bill have not been ſuſtained by evi- 

dence. In this caſe: no evidence is produced by 4 the. Ss: 

and the bona, fides, with which the defendants have acted, 1 

clearly made gut by them. The Court will look: : at the rae Vn 
Vith great jealouſy; and the principle is vertainly Keen 28 
| portance to the public; but upon the principles! laid down by the 5 . 
Lord Chancellor in, that caſe, if it is made out, that the truſtees f i 

have, given the utmoſt, that can, be got, they are not within the — 

rule. ) This 18/8 caſe. of. that ſort. . Every thing; has been done, 

that could be done, for the advantage of the eſtate; and the rake 

tees have given. more than any other perſon would. give. "4 1 

truſtees. employed, a perſon to bid for them, merely to avoid the 
inconxenienoe of deterring other perſons from bidding againſt 1 

them. The will gives ſpecial direQions, to ſell; and the teſtator „ 7 

himſelf marks out the. lots, It was. very Material to ſell in th . 10 by SL 3 

way. E this purchaſe. is not eſtabliched under theſe circumſt . 

3 truſtees will feel 1 it ER dan gerous 10 4 41 in any degree. | 0 l e Y 


va” * 3 . 
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1800. tröſtees; 3 then Us. is a very Tae n 1 16 " 
N defendants, there is no caſe of this kind without evidence. 
1 „to impeach the ſale in itſelf. Whether that is ſo, or not, the 
WarkER. 

b queſtion is, whether there is any principle for ſuch a bill as this, 
* on the behalf of infants, calling upon. the truſtees under a 
will to. permit a relale of premiſes, of Which they became pur- 
e ch ; alleging, that the premiſes were not ſold at the utmoſt 

JOYS value; and that more might have been got. "That they allege; 
but have not proved; for they have produced no evidence. The 
Ae admit, they were truſtees and purchaſers, but at a fair, 
open, ſale; and they ſay, they gave as much as the premiſes ap- 
peared to be worth, and as much as any one elſe would give; and 
> fraud, miſmanagement, or negligence, appears before the Court, 

05 ä FE Still the plaintiffs inſiſt, that according to the prineiple, which has 

0 prevailed! in theſe 'caſes, the Cefluy gue truft has a right to put an end 

to this ſale; and [am of opinion, the rule of the Court does go to 

that extent. bY is not neceſſary. for the' plaintiffs to oppoſe the caſe 

=_:... ef 7 bichcote v. Lawrence. According to che principle adopted 
1 Lord Chancellor in thit 'caſe no truflee Thall ever be per- 
| TS -mitted to gain an advantage by ſelling | to himſelf: if he had re- 
ſold, aud got any thing by the” reſale, he ſhould not have the 
benefit of that. What is the benefit of retaining the premiſes ? 

I it 4s for the benefit of che infants, that they fliould'be reſold, 
the” difference is equally gained by the trüſtee. The Lord Chan- 
eellor's doctrine in that tale certainly applies to à ſale of premiſes, 
of which the truſtee is ſtill in poſſeſſion. The queſtion will always 
be, whether the Ce ehiys que truft have lain by; or Whether there 


or OS — — — 


3 55 has been any ratification. I will lay down the bole” as broad as 
„this; and I wiſh truſtees" to underſtand it that any truſtee pur- 
. ellſing the truſt property is iable to Have the purchaſe ſet alide, | 
E . e. of 2; F in any reaſonable time the C uy 2 tri chboſes to ſay, he is 
meu 4. 7 
3 e yt ſatisfied wirh it. The truſtee purchaſes, fübject to that equity; 
, 22 that if the Ceftuys que truſt « come in, A, reaſonable time, they may 
A 7, call to have the eſlate reſold. . 'Iw vin lay down the rule as broad as 
that. 2 The. coalequence ill ve. nr Eg 48 never. will purchaſe 


-but. under contain. Eircumſtances; which * will mention. 


FS; 
: * 
45 a+, 


1 . 5 bead e ine ef as t 3 a eg 908 on te 1 wy * 
=: -; Theſe wallets were bonds tal if they: could'yet 4 teaforable 
"7 bree. Tbey did every thing proper: to pave the way for a ſale. 
"TE bey. had a valuation made; * they Arnd ab was their 
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_ Gals in Chancery. 


duty, riot * let . ren iſes go for leſs than that eluate Then fy 98. 


dhey find, no one goes up to that price; and they purchaſed; and cs. 
they are very right, provided they bought ſubject to the equity We 4" 
I mentioned. They muſt buy with that clog. . The only — 7-4 
truſtee can do to protect his purchaſe i is, if he ſees, that it 18 ab- | 
folutely neceſſary, the eſtate ſhould be ſold, and he is ready. to 

give more than any one elſe, that 1 bill ſhould be. filed, and he 1 
ſhould apply to this Court by motion to let him be the purchaſer. 

- That is the only way he can protect himſelf ; and there are caſes, 

in which the Court would permit it; as if only 5ool. was offered; 

and the truſtee will give 10000. The conſequence v would be, ke 


3 Court would do that, which this rule f is calculated to procure. The 


Court would diyeſt him of the charaQer of truſtee ; and prevent 8 
all the conſequences of his acting both for himſelf and for the 
Cefiuy. que truſt; for the reaſon of the rule. is, that no man ſhall ſell 
to himſelf; a caſe, | in which it is impoſſible for the Court to know, | 
that he Gd not do all. he ought to have done. Theſe infants had 
not the guard they ought to have bad; that the truſtee ſhould not 
at. for, his own. benefit; and the two. characters mould not be 
united. Ia no other way, that I can figure to myſelf, except that 
I have mentioned, can .the truſtee become the purchaſer | without 
being liable to be called upon to gire up the purchaſe,” I pet- | 
fectly agree with the Lord Chancellor. It was a perverſion of the ; 
= to Mays no truſtee ſhould uy There i never was ſuch a rule, 


— 


* 


9 1 a \ caſe, though I do not know Ait bien [ 
is Price 9 40 Byrn; in which the Celluys | que truſt wanted to impeach 
"a fale before the Maſter of ground-rents, ſold” twenty years before, 
and bought by the truſtee without "the lanction of che Court. -. 
Upon that caſe 1 ſaid, if it had been impeached in a reaſonable 
time, perhaps even in the caſe of ground- rents I ſhould have ſet Pa. 9 
it aſide; 3 and couſider the caſe of Sround- rents. They ſpeak for 
dhemſelres, The gueſtjon is, how many years purchaſe they \ 1 
worth. Therefore it is impollible for the truſtee” to have any 
any mariagement 286 to the value. But in 11 caſe after ſueh a d 
beugt s of time 1 would abt er it aide. ane ede 6d hall 1s 1.6 


OS 0009 ͤ 518 053.07 ft int ia Ot benaebgbleb WE 


"Bit ke, e ee des Wie 1 192 is impoſſible to know, be- 
ther any advantage has been gained. According to the Lord 
Chancellor the -only/ queſtion, when 2 bill was filed, is whe- 0 
9 any 1 "ay been W by the truſtee ; and if 5 


= whe 
* I 5 
PR *. — SETS 


565. I 1 3 | Cats is cane. 8 


- 


3 | '& AR wall not retain. In this Gaſe therefore, without n 
eee the character of theſe truſtees, and admitting, that they acted bon 
Ade, 1 muſt hold, chat they purchaſed ſubje& to the equity called 
for by this bill. "4 know, it very often turns to the diſadvantage 
of the infants: but I cannot help that. It is better to adhere to the 
general rule. If Ge efuys ge ſhould” come after a great len gth 
. an finding it a Saining bargain, 1 would diſmiſs the bill. 
D this caſe they are infants fill. 1 wich it to be underſtood, 
= 5 upon what terms truſtees may purchaſe, ſo as to be protected 
. from this Equity; and 1 repeat, there is no other way than that 
_— 1 have mentioned ; 4 bill filed ; - and the truſtee ſaying, ſo much i is 
3 EE 5 3 bid; and he will give more. | The Court would examine into the 
3 5 circumſtances ; aſk, who. had the conduct of the tranſaction; 
Whether there 1 is any reaſon to ſuppoſe, the premiſes could be ſold 
8 better; and upon the reſult of that i inquiry would let another per- 
_ fon prepare the particular, and let the truſtee bid. This deciſion 
1 | is no reflection whatſoever upon the conduct 'of theſe truſtees; and 
1 do not wiſh to have i it uriderſtood, that the reſale i is a reflection 
upon them; or that they have not Added bond fide. But the only 
ground of | my determination is, that they are ſtill truſtees for the 
plaintiffs; and if the plaintiffs chooſe. to have the premiſes reſold, 
_they. muſt be reſold; for the + crullges: mult, not gain wed advan- 
* by, 4 2 aden. : 
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| Warren, 
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58 ba acorn! to the Maſter + to inquire, hat it is SM the 
1 of the plaintiffe, that theſe. premiſes. ſhall be Teſold ; and if 
the Maſter, ſhall be of opinion, that it will be for their benefit 
declare, that they ſhall be reſold... Let the, truſtees have all Jok 

1 een Wan wren ſhe n of colts. 
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of Whelpdale Ve Cookſon, taken from the Regifter's s book (a): 


ee 
1 There was no charge in the bill, 0 this adi be bill,» was 
filed by a creditor. againſt the defendants, as <cutors. a and truſtess. | 
| The defendants in their anſwer ſtate the We by public auction; 
and the Courtas to this part of the caſe order the creditors to elect, 
whether they will abide by he purchsſe, If the majority of chem 
= ot eee to be put man, 
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and to be allowed his principal money, with intereſt at 4 per cent. 


if the majority eleQ to abide by the g the tt ales was to 
account: 1 * eee * e 
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of = ene, pF chat the e upon. a -motion 
fo this purpoſe of limiting the time by. the order had been altered 


Upon a mo- 


tion for a 

com miſſion 
to take de- 
ſendant's ex- 


lately by the Maſter of the. Rolls 3 who Fought the Maſter the amination 
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ui _Y Lewes, jp. ITY a8 bailif * the borough 5 ONE 

wark under an appbintment | in 1784, by the mayor, com- 
monalty and citizens, of London, who 1 were entitled under rok 
patent 4th Edw. 6, confirmed by, ſeveral charters and acts of 
Parlament (a), to che execution and return of all writs. and other 
proceſs Of the King in the borough, "filed the bill againſt the. 
ſheriff of the county of Surrey; ; praying A. diſcovery and account 
of the fees received on account of any writs'or 5 executed 
vihia 5 ſaid berry 3 in 1 75 courſe of 22 for... 
1 7798 the corporation of Londln brought” an action! in be 
— Byat, ny was s then therif, 


avs 


„11. 10 


#135; 


0 29 Blix. c e. 4-3 39 Char. 2. FR 3 Get, n. . 
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under a graut 
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cution and 
return of all ! 
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the borough 
of South= _ 
wark,againſt | 
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the fees dif. 
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5 Lord Loughborough . the plaintiffs, were, nonſuited upon, a defect! in 
BY _ aliquam libertatem” De, and lodged with the therut; Who was to 
8095 And enjoy their liberties and franchiſes. To this. writ the return 


ee ſheriff” was, that the liberties and franchiſes were allowed. 
A fimilar writ iſſued, and the ſame return was made, i in 1710; and 


„ brought i in the Court of Common Pleas by. the eity of London 


lt 0 3 for, the ſheriff always i iſſued it. The writs were made out to 


The get . the a ifue;, and upon che trial . 


the declaration. Th They afterwards, brought another aQion againſt 
che fame ſheriff; in which, he ſuffered judgment 10:80 by de- 
Fault. Notices were fixed up, ſtating the right of the city; that the 1 


writs muſt be ſued; out without the clauſe of Non omittat propte, 


make his precept to the bailiff; and that in caſe any writs con- 
0 taining that clauſe ſhould hereafter be ſued out and executed, be. 
: fore the Precept Moed £ to reg A aions would be brought. 


In the 29th year 2 King g ber 1 a writ De Iibertatibu 
my allecandix was difected to the ſheriff: reciting the grant of King 
| Edward. 6th. and the confirmation of it. by King Charles 2d; and 
e001 minanding the ſheriff t. to allow the mayor, Oc, of London to ule 


and another afterwards, In Zafter Term, 12 Geo. 2. an ation 


25 To Twells,” an officer of the ſheriff, for executing a writ of 
Fieri facias; in Which action a verdickt was obtained at the alli 
br che e e , 


* * * A N ES r 
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ks anſwer ous a ſchedule of writs, executed by the 
 ſheriffs, ſome with and ſome without the clauſe of * Non omittas” 
e and ſtated, that, wherever the precept to the bailif was ap- 


' ſome officer of the ſheriff, named by the party. . No claim was 
. made by the city for many years before 1791. A falary,; is paid to 
- the plaintiff by the city in lieu of the profits: 7 therefore the mayor, 
Oe, ought. to be plaintiffs. | No officers were appointed by the 
| tes to whom proceſs might be directed. The defendant | in- 
wie rt, 9 that the remedy 1s at 1 055 if the x Tight is infringed. 
The 1 by : a What anſwer E ut the « common 
{ans ſince the writ of inquiry upon the judgment by default, 
Has been to ſue out writs. with the clauſe. of * Non ,omittas' ' BY, in 
the firſt inſtance, without any. ark. . 1 thy, Plaintiff or his 
© officers. . f b 


Sites in hairy, | „ 


ban, bill is in conformity to what has been done i in other 
caſes; where, the right having been eſtabliſhed at law, the bene- 


ficial enjoyment” of that right has been given in Equity. "The 
clauſe of Non omittas”” would not warrant the ptactiee of the 


ſheriffs; who muſt have known, the plaintiff v was ready t to execute 


the proceſs and the infertion of thit clauſe only gives them power : 


Ne 8 ee, the Solicitor General, . Mt re 'Cox bs he the OY 


8% # WY x* 
bros. 


to proceed, if they have any reaſon to apprehend. default. in the 


dalliff. But in many inſtances there was no "inſertion of chat 
clauſe: as to thoſe the defendant has nd pretence; and he does not 


diſtinguiſh between them. Upon the objection, that this i is not a 


caſe for a Court of Equity, for a variety of purpoſes, where a ; 


right of this nature bas been eſtabliſhed. at law, fo that the Court 
ſees, that the party is entitled to the benefit of 4 legal grant, 
which is defeated by eontrirance, and the remedy at law muſt 


conſiſt of- 2a multiplicity of actions very difficult to fültain, and a 


diſcovery. neceſſary, Equity will interfere. In the caſe of the 
| Oyſter. Meters (a) the Court of Exchequer proceeded the whole 


length of this relief in à caſe very ſimilar. Undoubtedly there was 
aremedy. at law: but diſeovery was eſſential to the relief; and the 


nature of the caſe made it the proper ſubject of an account; and 

ſo is this caſe. In The Ma ayor and Commonalty and Citizens of 

London v. Perkins (a), which is alſo ſomething fimilar to this, the 
Coup, of Exchequer had: no e of their eee but 


. = 4 1 


(a) uso, and fereral "Sia v. „ Piengg Peart tein) n in u Gare of 


Py Fes 
. 


inne 13th May 178 3. 


Tas plaintifs were deputy day-meters of oyſters at Billing fate da 3 8 Wut of * 
the city of London, and the repreſentatives of others, who were dead; and they filed the bill che oy 


againſt perſons, who brought the cargoes to Billing /gate for the purpoſe of ſale, and the 
- repreſentatives” of thoſe deceaſed; praying an account of all boats or veſſels laden with 


oyſters ſince 4775 ſent to market for ſale, diſtinguiſhing the number or quantity of buſhels, 


which each veſſel contained, and which were ſhovelled, unladen, and delivered, by the 
plaintiffs, and the late deputy- meters; a diſcovery, to, whom the veſſels belonged ; how 
much was due for the arrears ;'an account of the aſſets cf the parties deceaſed; and that 


the right of the plaintiffs to an allowance of 8 3. per ſcore buſhels for the firſt 100 On 
wil a nd 37005 "a 175 remainder of the cargo, may; be W „ 


| The Court of 8 decke an inne to try, ms the neg claimed was 
reaſonable,” Upon the trial of that iſſue before Lord Chief Baron S4yaner and a, Special 
Jury at Guildball the claim to that allowance was eſtabliſhed i the verdi. 3 ah 


„ 


a bill by 


Meters of 
oyſters at Bil. 


lingſgate, ap - 
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pointed hy the 


city of London, 
the allowance 
claimed ſor 
meteage, Ce. 
of the cargoes 
brought to mar- 
ket being eſtab- 
liſhed as rea- 
ſonable by the 


verclict upon an 


iſſue, an ac- 


count and pay- 
ment of the ar- 
Re Tears was de- 


The cauſe coming on n upon = Equity vets in "the Sitiags 8 Hilary Term 1784 


was referred to'the Deputy Remembrancer to rats” an account of the arrears accrued ; 


—_ was made for a mo | 


Ge 0 . ; : | 7 , 55 12 80 
e thought 


and upon the report; ſtating the arrears due to the ERR to. amount to ws * 105, che 5 


\ 


Lwes 
. 
Surrox. 


"Os 
"ad 
3 


85 to prevent a multiplicity, of actions; . eſpecially, ſome of the parties 


5 8 N N had and e it the ſuit. could we main- 


. I Vn "tained 


| "breach, of the franchiſe, Theſe grants are expounded i A fingular 
Danner. Th a charter giving them the complete execution aud 
return of Writs, and direQing expressly, that no ſheriff ſhall 
1 dale, it is an extraordinary interpretation, that the ſheriff 


an account, inſtead of a number of actions, to recover in. damages 
5 chat, to which the plaintiffs are entitled ſpecifically, The city of 
3 Lon * might have been, parties to this ſuit: but they are not 
i nec elſary parties; ; and in the caſe of the oyſter- meters they were 
5 not parties. The effect of ing conduct 1 is * defeat 


5 


5 8 mand was ſimply founded upon the cuſtomary payment due. 


Cafes PR cbanttty- 


thought. i it 3 firſt to direct an iſſue: but that's was reverſe 
upon appeal; and an account was decreed. Upon that caſe it is 
elear, that 'this is a proper ſubject for a Court of Equity. Other 
. caſes. might. be mentioned, The Juriſdiction i is auxiliary to the 
law; giving : an eaſter. and leſs. troubleſome: remedy by. directing 


"this rant. „ te or err 
N „%% 7 i FV 635.5 2 


* , * 4 p : . 
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6 * e * 


. Manifeld for the defendant —This 3 is Hy [6 an "Won for 


. 


: ſhall grant the warrant to the bailiff: the ſheriff executing Me. 
- writ, by the bailiff. If the practice as to the clauſe of * non omittar 
Was irregular, application ought to be made to the Court, out of 
Which the writ iſſues, The ſheriff ſeeing the writ muſt obey it. 
This Court never entertained ſuch a ſuit as this. The rity of 
"London ought: to be plaintiffs, complaining. of the innovation of 
their franchiſe; 91 his is not analogous to any proceeding, that has 
taken place in this Court. I admit, in the caſe of an office, to 
Which particular duties with particular fees are annexed, as in the 
. caſe of the oyſter· meters, this Court will entertain juriſdiqion, 


being dead: the ſubject being mere matter of account; and the 
complaint, withholding from. the officer-certain fees, to which be 
zs entitled. So in the caſe in the Houle of Lords, upon che duties 
claimed for weighing cheeſe, an account was wanted. The de- 


' This plaintiff does not come for any cuſtomary. payment due to 
*himg but to recover from the ſheriff in the form of an account 
that, which belongs, as between the ſheriff and the perſon ag · 
grieved, if any one, to the City for an innovation upon their 
franchiſe. No action could be maintained by the city except for 
an innovation upon their franchiſe. They could not maintain an 


Cutes in << ante. 


| 1 a great deal more ought. to be proved by the plaintiff: 
it, that he had officers known to the ſheriff, ready to execute the 
proceſs. That is not proved. Then there has been a perfect 
acquieſcence, till this bill was filed, ſince that action. No demand 


hace has been proved. He ought to have given notice, that he 


chould: conſider” the ſheriffs liable. There is no inſtance of an | 
account, where the money was not due to the plaintiff and de 
pom the defendant co nomine. This is ſimply a demand for the 

violation of the franchiſe; and the city only can ſuſtain the 


[ 4 1 ? J s - | * N - : 
= Ft) 4 % TS * Q , 
* ] Y i * , 7 , . * * 
, g d * 95 F 
E | #. ; 1 - 0 5 * *. 
” 1 L : a P 
; ”* 


A ͤ are ano of che anchor 


Iorkſbire,; which are very inconvenient. The effect of the 


grant according to the letter of it is to take the Baili wick out of 
the County. There is a conſiderable inconvenience, if two ap- 
plications are neceſſüry. Where the time for the returh of the 
writ expires, the ſheriff diſcharges himſelf by ſaying, | the bailiff has 


| given no anſwer. Then there muſt be another writ with the 
clauſe of non omiltas:: whereas otherwiſe an attachment would go 


immediately. The queſtion now is, whether I have any ſufficient 


eſtabliſhment of the legal right. Unleſs the plaintiff could main- 


HSE 


tain an action for money had and received againſt the ſheriff, , a 


cannot decree an account. The difficulty i is a ſtrong one upon 


the juriſdietion; that 1 am making an individual ſheriff, whom _ 


you catch among many ſucceflive ſheriffs, fight the battle for all 1 


ſheriffs of the county of Surrey. THR; can 1 make che theriff ac ac- 
count for the neglect of his officers. „ 


The Mitorney ITT in reply—In FED v. Bacchus 00 it was 


held, that an action would lie. The anſwer admits, that where 
the precept was applied for, it was iſſued. With reſpe& to your. 
Lordſhip's laſt obſervation it is to be obſerved, that * theriffr re- 


the benefit. 


1600 . may, or ar not. The Oe of 
coming here is convenience, to prevent C multiplicity of actions: 
but it would be groſs injuſtice in the particular caſe; for 1 ſhould 


be making the ſheriff account for all the defaults ali by the 


e nk "aa en 5 the account men be of * wo. ex- | 


* 


—_—— * * | 


penditure 


| 1800; penditure 1 him in \ bis office, all the ee he 35 anſwered: . | 
Lawns The ſheriff cannot poſſibly know, if they chooſe to take out a Writ 
we with the Non. omittas clauſe in the firſt inſtante. Then I am 

making the ſheriff anſwer for the default of his officers in a Court of 

FEEamquity; making him anſwer for the receipts of thoſe offieers, whom 
be is obliged to appoint; and can only take ſecurity.” It brings it 

all back again to this; that it is only damages for the violation of 

; the HUGS. A 1 0 1 can · do 3 * * bill. 


N 8 V dil one 


a » ws oh JACKSON. v. CATOR.. 3 
ur phiniff was. alfignee. of a. 3 dated 8 24th of 2 


Injun&ion-to J 
reſtrain the 5 


5 landlord from 1 He 1794, of certain fields, adjoining his dwelling houſe at 


And or- Becbenbam i in Kent, for thirty years; granted by the defendant; 


namental 

trees ins reſerving all trees and timber-like trees and pollards and all plants 
> em and ſhrubs, that are or may be planted. In 1795 or 1796 the 
. 5 plaintiff ] laid part of the, premiſes, to the extent of 11 or 12 acres, 


© . into a lawn and pleaſure · ground; and for that purpoſe removed 


to _ 5 a kitchen- garden and hedge- roms at a conſiderable expence; 
nant's plan 


| of improve- pling ahrubberies, and PET walks, Wc. 15 
8 5 
mn 5 The bill 1 an r to 1 NIE dang from 


to be varied Jean n | 
hp ri .cuting any of the trees e the l es for 


dence of the the remainder of the term. 745 
actual agree- i 1 
ment. 


Sending a e e 15 ls 1 3 hes was 1 5 the 


ſurveyor to 
mark out plaintiff of his intention to make ſuch alterations; that he (the 
trees 18.4 


ſufficient defendant) ſaw. the grounds, while .the alterations, were making; 
ground tor 


* F 
r 


A} : 


3 dee and at the requeſt of the plaintiff met his ſurveyor ; and he 


mon, tated, that to oblige the plaintiff he conſented, that the trees the 


ſurveyor. conſidered neceſſary to be cut according. to the plan 
ſhould be cut; and he couſented generally to ſuch alterations as 
ide plaintiff pleaſed z/ ut the trees cut were carried a by the 
defendant * owner. 17 | 


3 ; 5 | 3 \ 
8 : | . 


r. af 


| The 1 "raved. The os: ; * the fad was „ 
eted from Kiel into A lara. as paddock, Wc; and. that the 


cas in 


cutting down as trees now left in ee. would as the beauty 
of we grounds; chat the defendant met him upon the _ 1 
and conſented to cutting down ſome trees and leaving others in 

clumps; as "the" 1 hould £ _ Aa nnn __ 


abies 
An" rofunion had 5 obtained; and edofinget to the tow - a 

ing. The bill alſo tock another ground; inſiſting, that the riglit 1 

of the landlord to enter, cut, and carry away the trees, was not * = 


according to the original agreement, in ſupport of which the 
plaintiff went into parol evidence of a converſation previous to the 
execution of the leaſe; in which the defendant affured the leſſee, 
he ſhould not cut the timber; and only reſerved it, in order that 
that Teaſe” might be uniform with his other leaſes. That part of I 
the bill was given up at the hearing; and the relief ſought ws | 
confined to the ornamental trees upon the lawn, &c.; Which was = 
kid out in the view and with the conſent of the defendant. The -._ _ _ 
defendant denied having an anten WP 2 7 1 the? trees: a be 0 
bad ſent a . en, e een 007 DO 6 
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The TREO General, Mr.  Romilly , 2 7 1 Mr Bell, L, for the 1 

t tif—The principle of Equity 1 is, that, when a perſon has ftood - 

by, ſeeing the act done, or has conſented to it, he ſhall not exerciſe | 
bis legal right in oppoſition to that permiſſion, The E India 9355 

Company v. Vincent (a). Stiles. v. Cowper (5). In Bryages n 1 
Kilburne (e). an injunction to reſtrain waſte was refuſed under | — 
the following eircumſtances. In 172 5 a leaſe had been granted; 1 : 
and a ogwood-mill was erected. In 1775 the leaſe was renew- 

ed; and in the Feli weck leaſe the mill was included under the 
beten of a logwood- mill. Aſter wards the leſſee altered i it to 

a cotton-mill of great value. The bill was filed by the landlord: * 
contending, that the alteration of the logwood-mill to a cotton- 

mill, though of great value, was waſte; and praying an injunction. 

There was tio ſtipulation in the Teaſe of 1725 as to what the mill 

ſhould be. Upon the conduct of the plaintiff in lying by, and 
keeing the cotton- mill” erected, and afterwards approving of the 
defendant's planting about the mill Mr. 7 JO Dur” refuſed 325 : 


SN RES 51 6 7 ett 13 | 5 

692 2 4th, "IE 600 3 41. ©" „ 234d 6 Tits PE cited from a mans- 
ſcript note; upon a motion for an injunction to refrain waſte, before Mr. Juſtice Buller, 
"I for the Lord ar „ 08. 


* 1 14 Vis 7 : 
+ os A ' . +. 
NN n N OR RR 2 0 * 5 
r — 1 ; 
, '. . 0 
bai £8 3 ö ; 5 CLIP 
3 a ik 
. = 1 + i ] F 1 , 0 1 | \, * - 


Wen and ld; Fur v. The Abele of Bur 


terton (a); and other expres authorities, that where a man en. 
courages another to lay out money upon the ſuppoſition, that 
he never means to exerciſe. his legal rights, this Court will not 


permit him to exerciſe them. That was alſo the opinion of the 
Court of Exchequer in Hardcoffle v. Shafto (b). This injunion 


| therefore, ought to be continued during} the + remainder of the 


term; and the decree ought to be made with coſts; except as to 


oil me of the bill, for web it is a there is no ground. 


| . Ry Pg" 
170 © 9g £5 N 0 ES 


Fa. „ was a «a. Ido neck 3 whe- 


hind it came to a decree, againſt Mr. George Clavering ; in which 


ſome perſon was carrying: on a project of a colliery; and had 


funk a ſhaſt at a conſiderable expence. Mr. Clavering ſaw the 
thing g 
clear, the colliery was not worth a farthin 


oing on; and in the execution of that plan it was very, 
ing without a road over 


bis ground; and, when the work was begug, he ſaid, he would 


the road at a fair value. 


0 e 


not give the road. The end of it was, that he was made ſenſible, 


I do not know whether by a decree, or not, that he. was to. give 


3 the  plaingF-—In. che 0 8 of Mr, Berl another by FI a 
colliery, Tue COPE: refined the Wee upon. the fame 


B | 
, At 24% 155 0 I | 5 . 5 + 25 12 . 
| 1 


mo Ar. Aang od Mr. Richards for. the 4 fendan—The caſes 


5 cited, are not applicable. They all go upon this; that the party 


fendant could exerciſe | this. right. 


Was availing himſelf. of. money laid out; having permitted the 


other. to act, as if the leaſe he had Was a good. leaſe., In the caſe 
of the cotton · mill the anſwer. Was, that the plaintif had ſuffered 
the defendant to lay out his money upon that project; and there- 
fore ſhould let it go on. In this caſe the plaintiff Knew, this de- 


metz why did not he enter into ſome communication upon the 
= ſubject? Not a word, paſſes... The right remains in exactly the 


ſame ſtate. Ari 18 his own fault for not ſtipulating, that theſe trees 


never ſhould be eut. A decree retraining, this clear legal right, as 


| ito which no treaty ever took Place, would go farther than the 


Gout e ever ee N is BR: idea, that the. ten 


N 9 
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CODY 
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-Contemplating theſe improve- 


: avi 


fo 


> * 
SS» © 


Cotes is Ehanrery- | 


| _— not. RE made a lawn, if. theſe: trees had. not FRE" on * 


Und. It. does not appear, therefore, that expence has been in- 
curred in feſpect of the ſuppoſed engagement of the defendagt 


not to cut the trees; and 1 in that point this cafe is diſtinguiſhed 5, 
| from all the others. There can be no objection to taking an ac- 


count of theſe trees. The evidence does not go farther than that: 


it is not ſaid, that. there f is any intention to cut them; and the 


defendant denies ſuch, 4 intention. The ground of the bill therefore £4 


is, quia ſimet, without reaſon. Much, the greateſt part. of the bill 


een re OPIN * N 4 


is that, NOW 1 585 up, attempting to correct the 20008 by parol 45 


maden 


8 * 7 "MP... * bye. £ £4, 90 7 — : wh " 2 4 


, ; Ah Ron * ak, * vain Wy. 


tilt. ſuſtained a real injury; ; for his houſe had a view of the water . 


in Beddington Park; which was intercepted by the cotton · mill: * 5 
but as he had ſuffered the thing to go on, that did not prevail. 


1 Gd not this defendant 7 he WON! cut 1 ee, 


9 . FN . Mia 
* 2 K Y 
* 1 +, * 


Lond. 1 never . more upon » an . 


for an injunction chan that a ſuryeyot has been ſent to mark du 


dees, [ do vat wait, ll od are cut down. 


1 U BC's 
5 . 1 2 . 
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1 eel, "Th Mien 3 is 5 5 dillinction, that 7 wh hs 
caſe out of the principle. of all theſe caſes, that have been alluded 


to; and more particularly that of Bryaget v. EKilburne. That caſe 


comes very nearly up to this; for there was a. demiſe. of the log- 


wood will at a given rent. Without doubt Brydges had a-right to 
fay, the defendant ſhould not put a cotton -mill there; for it 8 
de extremely prejudicial; bringing a manufacture there, 8 
might be extremely burthenſome to the pariſh, . The abſolute 


right in this caſe goes as well to cut down all, chat the plain 
uff plants. The reſervation of the timber is in very ample terms. 


It would be wrong: that propoſition Rrikes every one forceably ; 
not, that: it would ungenileman-like, but, diſhoneſt, moral 
wrong; binding Aa. man of a much coarſer nature an this de- 5 
fendant. In the caſe of the cotton- mill it was taking advantage . 


of an intereſt created. Is it not juſt as competent to the Court to 
prevent an injury ariſing from mere ſpite as to prevent him from 


| it in order to put money in bis pocket? The objeQion, that 
the plaintiff knew the infirmity of the title, and ſhould have 5 


a * _ to all the caſes: Toy it is e 1 here; 1 po! 
8 . AW... 1 1 ; for 


Fein, 
» A o ( | 8 
I 5 


8 _ 
„„ 
Fa 4 


(Caron. . 
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8 conduct 


el Boch parties preling RAY bete the Lord Oblanectlor £ kia, the 
dete nit be without calls nadoubtedly "the other pare of the | 


YES 


tice the exe 
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bill being "clearly wrong; 
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Sites in che. 


: For be mut 228 bis igtentien to bevotify . 
not be executed withoutthealſent of the Gefendant, 7 
85 It; fend HS ſurveyor; and it is # fold improvement of the eſtate 
he deftodatit ts ths benefit of it; ameliorating, not merely 
15 beaditfyiug. be only” queſtion is, whether he thalt be Allowed 
| 46 indhiſge” His Bumout to exerciſe that right under fuch circum. 
flantes. 1 have 0 difficttty in infolving bim: but it i 19 upon his 

ui ok the Win Ae. pb the 88 


ch the NN as to the gon; nl OILS 


Or 


| 1 


oft either fide" thin to infeme thein 


L335 1 wat 3 


He adds upon 


1 91 80 


anden would be bettet to gie no coll 
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| Dec. J. : 


: The Dore 


4-4 23 


'Tefuſed to in- * 


. force a ſe- 
curity upon 
rents and 
profits, ſet⸗ 
tled in truſt 
to receive 
and pay tbem 
_ yearly as re- 
ceived to 
the ſeparate 
uſe of a mar- 


ried woman 


And upon the 
_ circumſlan- 
ces diſmiſſed 
the bill with 
. colts, 
Aeg. 2 
F20- 


truſt for het benefit; m 


, Aw 


22 


bs 7 = 


f 5 5 1 * 
7.3 Ubbrg yy 


NN n entitled under 1 wall of her en . 
gave All his Teal! and Perſonal eſtate to Hy; ob and Wright, i in 
Thomas Tayler, both of them being 


bie 


4 E 
* 05 11 * 14 1 : 67 3 


. ++ 4 
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1. 


infants, withbut the knowledge of the truſtees: Aﬀerwards the 


truſtees gave up part of the perſonal eftate to!Thomas Taylor, upon 
His attaining the age of twenty-one, in conſideration of his exe- | 
cuting articles, covenanting within ſix months after un Taylor 


mould attain twerity-one to ſettle the freehold eftates ; and accord- 


ingly in 1790 the eſtates were conveyed to Hui 
to the uſe of them their heirs and aſſigns upon truſt to receive 


and Wright, 


and take the rents, iſues, and profits; of the ſaid premiſes yearly 


and every year, and pay the ſame, When and as they were re- 


ceived, unto Aus the wife of Thomas Taylor; or otherwiſe in their 
_ diſcretion ro permit ber to receive the ſame and her aſſigns for and 


during her natural life to and for her ſole and ſepatate uſe and 


benetzt notwithſtarGing her then preſent or -any future coverture; 


and her receipt aloue to be a g 


pod and ſuflivient diſcharge for the 


fame; to the intent and purpoſe, that che ſame ſhould not be ſub⸗ 
1 yea « or liable to the control, debts, __ eng or ber then o 


* 


1 
*, 


55 * Future! a but co be Sy at her'o on dipoſal; and 


5 * A. from 
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eie in Eljnttry. 


fro . = her deceaſe to pay the faid rents and es to 18 
| Thomas Taylor. and his aigns. for life; and after his deceaſe to 
convey; ide states amoug all the children and the heirs of their 
bodies as tenants in common; and for default of all ſuch iſſue to 
eee 0 e * his, with, his or Agr n or N 


7 . 


1 1798 7 u nl bis ite . an ande of 4 30 a-year 1 5 


to Mores, ſecured upon the ſaid eſtates for the lives of Taylor and W's 


his wife-/arid the ſurvivor, by indentures, dated the 8th of May 
: 1798, and x fine levied; iiconfideration of 300. out of which 
460, was paid: to the ſolicitor of Adores for the expences of tbe 
 cranſaction,and gd. to be King as commiſſion, Previouſly 1% 
the ensehton of the deeds the ſolicitor for the grantee wrote to 


\ 


an oy: ag that Taylor 


had renounced alk right to the 


2 100 ant if there was any impediment to Taylor and his 5 py. 
d ſecurity. Migůt being dead, Huifh wrote 1 5 


real eſtate in confideration of a large ſam of money; which he had © 


3 ſquandered. idly and extravagantly ; that he and his wife could 
e (Hui) never would give his conſent to 


give no-ſecurity ; that he 100 
any mortgage or alienation; for, if Taylor was poſſeſſed of ne 


whole, his wife and children would ſoon come to the parim; 


, he = could OT a 2 deal ks: to > deter Moree 


Tix 15 . , ba 


et ating CEA was e was | 
Hub refuling the firſt quarterly payment of the annvity, the bill 
. was filed: againſt the truſtees, and Taylor and his wife; praying, 
_ that the payment already. accrued and the forure —_— r. 5 7055 
nas goed out of the rents and pou» AY 


51 


Mr. Romilh, of Mr: Hell 15 Us. 4 fendante 3 o 
Whiſtler. v. Newman la) inſiſted, that under the circumſtances this 
ſecurity: could not, be ſuſtained ; and alſo relied on an objection to 


the memorial regiſtered Wor the FAR AQ 0 0 not 50K ; | 
the truſts de &)- - ; 
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ORD > CuanceiLon e great Jondt as to the power 'of 
Mrs, Taylor to give ſuch : a ſecurity; 3 ' whether a truſt to pay to the | 
ſeparate uſe of a married woman rents and 4 from time to 
time . is a truft 0h by ee. * e — 


5 4 n * 9 * * 7 


0 Ante, vol. % 129. 1 alſo Milnes v. Buſt, ante, ook 2. 488, - () 17 Ge. 3* Co 26, | 
&) YN v. 92 85 ante, 610. and the references. e M f 
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—— : v. Smith (a), Ellis v. Afinſon (5), and the other caſes of that daſs; 
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1 Holen. 
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Moxzts' 


in this caſe; though perhaps there may be found what is Equiva- 
| lent: but, if the direction, that the rents and profits ſhall be at 
her own Giſpoſal, | does 7 not „ 4 a Poner of appointment, i is 
5 avgatory.” 5 8 6 I 5 | N . 
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. Lonp' FOO SOREN ee Wh Sher. v. en ende the 
b anſwer for a breach of truſt: the ſubject being the intereſt 
of the wife for life. The difference of Pybus v. Smith and the 


other caſes is, that in thoſe the wife had'a power of appointment: 
this is a mere. truſt to receive the rents and profits, and pay them 


from time to time to the ſeparate uſe of the wife. In Pybuc v. 


Smith there were ſeveral caſes, and the parties had an aſpect to it 


ia the ſettlement, in which ſhe r might execute the * 555 
a baia, of 885 whole, C She. might for . 05 51575 | 
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8 Wüst * Bay 1 5 call upon the e These is is no . 


before me, who can indemmify them, or pay them their coſte, 
except the plaintiff. He has notice from the truſtees, that this is a 
bad bargain, the fulleſt notice. This is not a creditor endeavour- 

. ing to get a ſecurity, ſuch as be can, for a juſt Sond ide debt; but 


the purchaſer of an annuity, charged upon the intereſt of the wife; 


applying to the truſtees; having notice from them, that the huſ- 
band waz a ruined man, and the fund ſecured for the ſeparate uſe 
off the wife; who, that being taken away, muſt go upon the 
pariſh; and this perſon a creditor by an arinuity of 451. a-year, 
purchaſed for 300 . out of which 467. was deducted for the ex- 
pence of the deeds, and a line; which was quite unneceſſary, and 
only for the purpoſe of ſwelling the expence; and 94. for com- 
miſſion. This is an odd ſuit for a Court of Equity to entertain 
_ againſt truſtees. _ I muſt applaud the truſtees, inſtead of condemn- 
ing them, for not doing that, which, if they had done, would 
have involved them in a breach of truſt. I am inclined to diſmils 
wis bill with coſts. I ſhould be very glad, if 0 would appeal 
1 wiſh to have theſe caſes better conſidered. 


7 VV Bill diſmiſſed with coſts (+ 
ay 3 Bro. cc: 340. ante, vol, 1: r Fe (++; th 3 Bro. C. C. Jap note 
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and obſerved, that the words © from time to time“ do not occur 
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1 4 e une t the 18h 8 roo reciting the W 


ed marriage of Jobn Leigh and Suſanna Studdy, in conſider- 
ation of the marriage and 59pt., paid down to Leigh by FJobn 
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bee. 8. 
Bond: % 


marriage to 
pay a ſum of 


money to the 


huſband; 


Studdy, Leigh granted 1o007., to be raiſed out of all his real and hich upon 


perſonal eſtate, to truſtees; to have and to hold the ſaid 10001. 
immediately from and after the deceaſe or failure in trade of Leigh 
upon. truſt, that, if the marriage ſhall take effect, and Leigb ſhall 
fail in trade or buſineſs, or become infolvent# or ſhall die in the 
life of Safanna Studdy, leaving one or more child or children by 
her, or which ſhall afterwards be born alive, then the truſtees and 
the ſurvivor, Sc. ſhall pay the intereſt and dividends of the 10004 
to Suſanna Studdy for life in lieu of; Jointure and bar of dower and 
after her deceaſe in truſt for all and every the child and children 
of Fobn Leigh by Suſarina Studdy at the time of her deceaſe, or the 
iſue of any, that ſhall die before her; the grand-child or grand- 
children to be entitled to the parent's ſhare, payable to them re- 
ſpectively mare and ſhare alike at the age of twenty- one; and if 


certain con- 
8 gencies, 
o be deter- 
mie upon 
his death, 
was declared 


to be ſubjet . 


to the truſts + 
of the ſet-" 
tlement for 


his wife and | 


. 
"11% 8 
children. —— 
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Upon his 
bankruptcy 

payment was 
decteed io 
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Leigh thall die in the life of Suſanna Studdy, leaving no iſſue 5 5 5 
beer, nor leaving her with child, then that they ſhall Pay her 


zooll, half of the ſaid 10000, within three months after the de- 5 


caſe of John Leigh, and pay the intereſt of the remaining 500 l. Ee 
to Suſanna Studay for lite, and after her deceaſe pay the ſaid ſum . 
of ol, Unto the executors, adminiſtrators and aſſigns of Leigb; 


and if Suſanna Studdy ſhall die in the life of Job Leigh, Raving. 


any child or children by him, then that the truſtees ſhall im- 5 


mediately upon his deceaſe be ſeiſed of and pay the ſaid ſum: of 


1000. unto. ſuch child or children and the iſſue of any deceaſed i in | a 
his, her or their, father's life, ſhare and ſhare alike, at the age of 798 
twenty-one. reſpeQively ; ; and Pay the nw in, the mean tins 5 
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The 1 a © a covenant Sor 1 than ic Salina - 


Studdy hall be living at his deceaſe, or if there ſhall be any child | | 


or children or 'grand-children, of him by her then living, his 
heirs, executors or ad miniſtrators, ſhall within three months after 


his deceaſe or failure in 898 85 N to She rruſtees mo Tg lum of 2 
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1 ſhould pay the full ſum of 500 J. to the ſaid Jobn Leigh, his exe 
cutors or adminiſtrators, within ſix calendar months after the 
deceaſe of Jobn Studdy; or if Suſanna Leigh ſhould happen to die 


: agreed, that if the marriage ſhould take effect, John Leigh ſhould 
be entitled to have the farther ſum of cool., as an addition to 
bis wiſe's fortune, upon the death of TJobn Studdy, to be paid 
within ſix calendar months then after, as is expreſſed by the 
bond of Jobn Studdy to Leigh of the ſame date, declared the true 
©" *intent and meaning of thele preſents to be, that if Joby Leigh | 


of Jobn Studdy, leaving a child or children of their bodies lawfully 


; " 2 Of 


Caſes! in Chancery. 


The HO then,” alter reciting, that it hs 5 a 
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| ſhall become poſſeſſed of the ſaid 500/., and die in the lifetime ; of 
bee Staddy, leaving a child or children behind him, ſhe ſhall 
be entitled to receive the intereſt thereof during ſo many years 
as the ſhall continue a widow, and upon her marriage or death 
8 ſame ſhall immediately become the property of any child or 
children of her by Leigb, to be ſhared among them, as before 
mentioned; 3 and if Jobn Leigh ſhall happen to die childleſs in the 
| life of Suſanna Studdy, that the ſaid laſt-mentioned 500 “. ſhall be 
immediately paid by the heirs, executors, or adminiſtrators, of 
Teigb to es e her, en oa, ar vers own uſe and 
benefit. F | . „„ 


50 8 . of bebe . EST _ in wks . in 
"the penalty of 1,000/. reciting, that beyond the ſum of 5001. paid 
- John Leigh would be entitled to the farther ſum of Foo J. upon 
the death of Jobn Studdy, to be paid to John Leigh, his executors, 
adminſtrators or _ aſligns, | within ſix calendar months after the de- 
ceaſe of Studdy, ir was declared, that, if the marriage ſhould take 
eſſect, and John Leigh and Suſanna Leigh ſhould both ſurvive 
Job Studay, or if Fobn Leigh ſhould be living at the death of 
| Fobn Studdy, having a child or children, by her then living; or if 
ſhe ſhould be then living, having one or more child or children by 
Jobn Leigh, or which ſhould afterwards be borp. alive; or if 
Job Leigh and Suſanna ſhould both happen to die in the life-time 


begotten behind them, then if the heirs, executors, &c. of Studay 


childleſs in the life*time of Fobn Leigh, then if the heirs, &c, of 
Studdy ſhould pay to Fobn. Leigh, his executors, adminiſtrators or 
afligns, the annual ſum of 25 L. by equal quarterly payments from 
*m deceae 1 Ah Gong s the life of Jo _ ;orif 7 ab 

8 N Leb 3 
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Cate in Chancery. 70 


| Leigh mould . to die in the life-time of Jobn Studay, leaving 1 
no iſſue, nor leaving Suſanna Leigh with child: at his deceaſe, than 
if the heirs, Ve, of Jobn Staddy ſhould pay the ſaid ſum of cool, 


to her, her executors, adminiſtrators or aſſigns, within ſix calendar E 9 


months after the death of Jobn e in Ca * the 2 
en the Le = . 15 
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The woe . effec. ab . 9 FO Study: di No 4, 
In January 1789 Jobn Leigh became a bankrupt. The bill was 
| fled on behalf of the three infant children. of Jobn and Suſanna 
Leigh and by their mother and the executors of Joby Studdy 
againſt the aſſignees of the bankrupt; praying that the ſum of 
cool. may be raiſed out of the aſſets of Studay, and ſecured for. the 
| benefit of the wife and nn 1 the CITE gy that . 5 
| be . be OR Wo 1 5 1 


Tue „ 4 that fam of da. fon hich _- Late 
an action, as the property of the bankrupt'; on the ground, that | 
' the event, upon which the ea of * . and . were 5 
g . | ts, 


1 Mangfeld 4 Mr. 8 55 the 3 0 1 event, ie . 
| has happened, the wife and children are entitled; being the objects 
of the mt. as well as that he ſhould enjoy for his life, 
| There is no doubt, that if he lived, and continued ſolyent, it 
was intended, that be ſhould have the uſe of it; but under theſe 
circumſtances this ſum ought to be ſecured for the benefit of the 
plaintiffs, to wait the contingencies, which will be determined at 
the death of the bankrupt. The bond provides for this ſum be- 
; coming payable : but it does not reſt upon the bond alone; for 
there is the ſettlement and the covenant of. the huſband. with the 
| ' truſtees. An event has now happened, in conſequence of which 


he never can make any ſecurity with regard to this ſum: there. - 


fore if upon theſe inſtruments the intention appeared to be, that 


bis executors were to pay it, and the plaintiffs were to take his 5 


ſecurity, it does not follow, that the Court will not interpoſe. "a 
goes to the aſſiguees, it will go to the creditors. Suppoſe, be had 


put this ſum apart: your Lordſhip would not have held it part of 9 


his aſſets. i be had ſet it apart in the name of truſtees, that 
would have been conſidered a ſufficient deſtination ; and in this 


infanes he i is himſelf the a for his WARE and . „ 
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= i 0 6. "The —— Gab and Mr. Short for" be. "TY th 
1 * affignees of the bankrupt-—The queſtion is, whether the Court can 
3 alter the ſettlement: otherwiſe the rights are clear; and reſt upon 
cult. an infinite number of caſes. No action would ih lain againſt 
Fo Leigh. "The debt does not ariſe till his death. The certificate 


= : | will be no bar to the demand in reſpe& of this fund. The object 


5 of the ſettlement was, that it ſhould be paid to him. Then the 
J 5 right of action accrues againſt his executors upon his death, .and 
J „„ before. It is merely a contingent debt. The queſtion was. 
decided in Ex parte Mitford (a). Lord Thurlow directed a value 
$ : to be ſet upon an intereſt in a life annuity; z diſtinguiſhing between 
3 aà certain debt and'a debt! in contingency, As to the latter there 
| 18 no ſuch Equity. The Court cannot enter into the queſtion, 
: whether Leigb is ſolvent or inſolvent. There is nothing in this 
contract creating a lien: no covenant, that it ſhall be paid to 
| . truſtees, or binding it in way way : but the Proviſion is, that 


I Leigh ſhall receive the money. The wife and children could not 
. have filed 4 bill to impound the money. Suppoſing, he had ſet 
„ apart Ul money, it would be a perfectly different queſtion, If 
„„ after the marriage he had given an engagement, that it ſhould. be 
laid out in the funds and ſettled, the queſtion then would be, 
5 : whether as a voluntary ſettlement i it ſhould Rand. + The ſettlement £ 
makes no difference. During his life this money was to remain 
5 abſolutely i in Bis hands; and) at his death upon certain events, and 
: thoſe. events only, his aſſets were to become debtors. The debt 
= is 5 e ; and cannot be proved under the bank 


. Ln ane nge Ae only debe is, other, the debt 


_=_ in the bond is qualified with a truſt, if qualified with a truſt ! 
0 could have made him ſettle 1 "op Suppoſe, he had continued ſolvent: 
1 could 1 have'decreed him to pay over this ſum to the truſtees? I 

do not know, how 1 could follow 1 ſum of zool. paid to him. It 
muſt have been his act. I cannot put an ear- mark e er 
8 Nag bis creditors. "bi is cee e oral oy REDS 


| Ar. Manyfeld it 8 nen, ee cannot . 3 1 
4 admit. This is not a ſtrict technical truſt: but the object of the 
 ſetilement was, that the uy; and; children. e ſhould hare 
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| we of this ſum of 500 J.; and the huſband n was to : 

have the uſe of it; but bound by every moral conſideration to 57 
| {cave it behind him. An event has now happened, in conſequence 
of which, if paid to him, it muff be loſt to the wife and children. 5 
| Therefore the Court ought to ſecure it ; giving the intereſt only 
| to the allignees ; by analogy to the caſes, in which this Court in- 
| terpoſes to ſecure property in danger. The Court now protects „ 
contingent rights; which formerly were not thought a ſufficient 
FE ground for interpoſing. The caſe cited is not like this. - This ſum 
| of money | ene. to * truſted th the e never * to his 4 | 
| hands, 4} W 
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ſtronger; for he would not permit truſtees to retain. truſi · ſtock to 


1 anſwer a contingent debt. Here the debt upon the bond is ab- 
ſhe! property; was the property of ihe huſband; that is, of 


his creditors. The debt due from him is purely contingent ; and 


25 ſuch it muſt abide the chance of his leaving aſſets. It is not 


_ recoverable by any aQion.” Lean 45 e a 1. n 
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Diret'n an account. of ho a: ki 3 as upon: as 1 


bond; and let the plaintiffs, the executors of Studdy, pay over the 


money to the aſſignees; . their own colts 3 ; and on . 5 
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I.. e 1 5 Sava af the defendant 3 that 7 $1 
3 be ordered zie ſecurity for the coſts ; and in 
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The affidavit 5 x 1 faliciter 1 in 0 T 


ſtated, that the deponent having been informed, that the plaintiff 
intended tg go abroad, inquired at his late reſidence, where: he 
law; the Plaintiff's brother; who informed him, that the i Tg pat 

bis raab hs, N . Maler. 1 


Was gone abroad ; 3 PAOR * then 


(4) Ex relatione, 
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The ſimple 
fack, that me 
plain tiff is 
gone abroad, 


is not a ſulfi- 


cient ground ; 
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"I | the deed, ſiſters of Mr. Conolly; praying, that this deed of appallitment ſig 


dates 1 Char copy, 


i800. [Lond gane expreſſed a. doubt, 3 he Oy make 


— A man, who was daa e give LORIE for Wc 1 


. 5 


8 3 "Ti ſapport & the Motion it was Lid to be of courſe, if the 
I -- plaintiff is is reſident abrond, to Fa proceedings, till he Sies 
25 —_ 7 ap — 5 = 7 J | ſu 
F 1.015 CAN CELLO pp to the Ber to e if it had " 

' ever been decided, that a plaintiff going abroad ſhould give ſecurity 1 
fi" coſts, Mr. Richards ſaid, he did not know, that it ever had 
been ſo decided. Mr. 7; ata faid, „Lord THE had decided, 


| 0 that he muſt be reſident abroad. 


= ; 17 An Green v. en 4005 e Sahaded to, "OR 
1 Lord Thurlow intimated ſuch an opinion, the point was not de- 
” . cided: ſecurity being given by conſent. In the late caſe of Seilas 

05 v. Hanſon () your Lordſhip made the derer gin 3 
was ſent out of the kingdom under the Alien 0 e 
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return. In this caſe the plaintiff may return, before the cauſe is 

” heard, I cannot make a plaintiff only going abroad give _y 
bes for cots. KN ws 1 I CLAS? 1 N i 2956 ä 
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LL. oP COUNTESS OF BUCKINGHAMSHIRE . 'CONOLLY. 
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12 "HE bt FX the bill in the firſt of theſe ok was to obtain 
i the benefit of a" deed, ' executed by Lady Ann Conolly, the 
vious tothe mother of the plaintiff; by which ſhe made an appointment in his 


execution ad. 


5 1 favor of eſtates in Bedfordſbire, diſcharged from the ſum of 40, ,00ol; 
; ed with which they ſtood charged by ſettlement for the Counteſs of 
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i 10 en of 5. Ge- Mr. Conolly reid in welded a conver- 1008. 7 
{tion between Lord Ry and Lady Ann Conolly, upon "the 8th br a 


8 2 
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her ſon a noble preſent: ſhe had given him 72,0007.; meanings. 
| 2x Mr. Conolly inſiſted, the Bedfordſhire eſtates diſcharged from the __" 
ſum of 40,0001. The hang was . 9 the 9 ny * ö 1 b 
| a month 1 1 e ee e 5 V 1 
The ese in ab FO aa offered Sende af anions „ „„ 4 
datations by Lady Ann Cunolly, ſubſequent to the execution of the Y 
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to this evidence; inſiſting, that her declarations, after the inſtrun 
ment was in diſpute, of the grounds, upon which ſhe Re” it . _ 
could. not e Hae in evidence to invalidate the — F 
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The Solicitor General 407 Mr. Manifeld for the pllintiff in 1 „ 
| ſecond cauſe—T heſe declarations of Lady Ann Conolly ought to be „ I 
admitted ; eſpecially in ſuch a caſe; for ſhe could not have any 
immediate, direct, benefit by her declarations one way or the 
other. This evidence is in anſwer to that, which has been read 2 5 
in ſupport of the deed. © In Filmer v. Gott (a) this point was m,Hun 
agitated both 1 in this Court and in the Houſe of Lords; and it was 1 "a ; 
held, that as the declarations of Mrs. Gott of her ſatisfaction with ty 5 mw 1 
the bargain had- been given in evidence, her declarations * e 


diſſatisfaction with it muſt alſo be admitted. 80 i in this caſe the | ET 3 box. al 


declarations of Lady Ann Conolly having been reſorted to in ſup⸗ — = 
port ef this deed, a declarations muſt alſo by n to im- "LP 25 9 
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te Attorney cha! . reply e that the. e . 
nom offered. 1 were quite of a different kind from thoſe, that have. wy : > fig 
been rend. I. Lady 4 w Canolly had been. plaintiff, ſhe could __ EE, 1 5 
read any detlarations of her own to invalidate her own deed. . 
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| RY | for "RY 1 The; intent er the- A was 8 the 
=== reality of the conſideration of natural love and affeQon out of the 
2 „ caſe; and then the introduction of it was ſuch a fraud, that'the 
bargain was to be ſa afide 8 e 1 the Pric 
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© Upon a ful 4 of hs bnd e of his botranfifion 
3 1 Lard Chancellor was of opinion, that i it was not liable to any 
_— imputation of fraud: the object of Mr. Conolly appearing to be only 
Fo - to enable himſelf to ſell the Bedfordſbire eſtate ſor the Purpoſe of 
paying his debts; intending to make good the charge 1 in another 
l. His Lordſhip obſerved; that an effectual ſegurtty muſt be 
Sl es 3 and with that v view TIE A enn to "ws Matter,” | on 4 
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The Coun Rap 1 5 on the 28th of J . 


refuſed to 


| vacatethe 2 : Pickett: and Marg, his wife; ſtatidg the ee n 


| enrolment of 
's deeres dit wre e heir aß, FCC 
miſſing the c . | 
bill with cofts e £509.59 Sine, £467! 


. by default; "The petitioner Er Pickett, late Mary, Ware, and; 


"8 
d after» | alt AUTH 
| wards upon Kerman were. coheireſſes at law, and. according. to the cuſtom, of 


* new bill for 


| "the ſame | William  Loggon;. who 1 in Oclober 1 787 died inteſtate and without 
purpoſe _ ive, ſeiſed of freehold and copyhold eſtates of the annual value 


granted a 


wotion for of 217 l. and upwards. His widow. Dinah Loggon took poſſeſſion 
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dime 0 1 
dae of the eſtates upon bis deathz)aud-in;1788/advertiſedsforithe heir. 
payment of 
; the coſts of uſ and were then in | thedowelticitkcurſtances ; 
— e ee 7 ff former in Tor hhhire; diis latter in Lincalnſlive; 
tranſportation: *Mary. Pickett” and Aab Nermam on being 
informed of the death of Laggon, and having rg@@hred no in- 
5 0 Cs? would have been the : heir, Fel to 2 and applied 
„ , eo 


—_— — 


7 wonth after Mary Saen and lobe, then/ huſband David Ware:and-EBzabcth 

| the other | 

des at lad. and Kernan, the hufband, then a priſoner under ſentence of 
telligence of Jobs Carr for twenty-five Years and upthards, who, 
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| 0 4 e of Dinah —_ TS were. informed of the 
| death of — but oy mere aiſa told; n Fears; ay 


| Carr; and at length, 7 (4 ken of their ignorance 
| and poverty, being at that time totally deſtitute, they. were drawn ps 
| in by falſe ſuggeſtion and ſuppreſſion - of the truth to ſign an 
| agreement, not previouſly peruſed by any perſon on their behalf, 5 
| and afterwards upon the 19th of October 1788 to execute deeds, 

' founded upon ſuch agreement, conveying all their intereſt in e 


7 
1800. 
| — :, | dt. | 

| Picrarr, 
ö 
Logcon. 


! d eſtates to or in truſt for Dinah Loggon and Grogan, her attor- | 


” ney, or one of them, for a very inadequate conſideration; which 
deeds were alſo executed at-Poryfmouth by Keyman,. then about to 


full for Botany Bay. Mary Pickett executed by her mark, and : EE 
unſlet g wifrepreſentation of their rights, &c. No account was 


produced of the rents and e received _ Mrs 1 
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10 1792 Pickett and is ite fed the bill — Zoyyan 9 
and Grogan ; > praying, that the conveyances may be declared to 
ined by fraud, and ſet aſide; Sc. The cauſe: pro- 


have been ob 


gon ; and all | 


ceeded 0 the examination of witneſſes : the Subparna to hear judg- 


Mary Pickett calling upon the ſolicitor to know, when the cauſe 


would be heard, was informed by bim, that he would not lay out 


and briefs were prepared, but not delivered. 

The {oliditor' for: the plaintiffs demanded 40 J. to fee Counſel 5 125 
"the petitioners raiſed by borrowing” and pledging their 

apparel. They rejected an offer of 250 l. for their claim; and 


any more money; ; and unleſs they would bring him gol. more 5 4 
for Counſel, he could not carry the cauſe into Court; and be re- 


commended them to accept the offer of the defendants; which | 
they refuſed + but, being unable. to comply with his Wie he 


y 1796; When the bill was diſmiſſed? wick th K on 


ſuffered the cauſe to come on without appearing by C 
the 9th of Februa 


and. upon the Ach of November following the order of diſmiſſal wass 


enrolled nunc 12 57 tunic, to TOs the Mp ou hearingithe 
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* Senden then ſuggeltug, that they are now any 10 


Fe che cauſe through the aſſiſtance of friends; and having re 


eived 


a ſmall ſum of aner, prayed, that _ the circumſtances, and 
Vor, v. . R „%%% 


Wc to * out a e to . en peaks 5 i 


queſtion” of expedience. It is quite out of he power of the 
Phaintiffs to inſikute another ſuit. Phe delay of four years was 
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Tate Wie p payment of nee. that e may be at TH 


. Wb Mr Roig e . 
the fetition—In this caſe the Court will exerciſe a; diſcretion to 
vacate" the inrolment between theſe parties. It is not a mers | 


- occaſioned by their extreme poverty. This is a purchaſe from an 
heir, not informed of his ehe, 2 * BIKE 3 & . 0 
dete denen, — Lord King; which 18 r like tis; 
 though' chere! is in this inſtance the circumſtance; that the folicitor 
Woeeed Mit cher was: under: the very diſtreſſed fitua- 
tion of theſe parties. This is a caſe of gn great indigence in the 
plöKwẽintiffs, and the conveyance of eſtates, proved to be of this value, 


obtained for leſs. than fine years purchaſe. It is impotlible, that 
it can be a fair contraft upon equal terms, They: epuld not have 
ſold; ;as\perſons conuſant of their tigbts, The defendant has taken 
| advantage! of baving-policfion. of; the title · decds and eſtates, to 
- which ſhie bad no:rights:: She could gt even den Ty dower aß 
bong as ſhe held the. deeds from the heit. The farm of the con- 
veyance is abſolute; with am abſolute icovenant for wle. It is eve 
ent, he defendante bargained only for a contingency; It appears = 
in evidence, that no rental ot particular was, produced at the time 
ol the conveyance. - The form therefore, ought, not to; interfere; 
dos; paying the coſts, of the inrolmeat and ſuch, other coſts as 
| the Count.ſhall think proper: the; caſe oughs i: bs Me TOW 
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Mr. Manyfild, Ar Ricburde, aud A ne YM the 45 

Every ching Jour Lordſhip has heard, except what is 

1 2 in Kemp u. Squire as to, the practice of the Court; is totally 

' out of the queſtibn, If the meriĩta are to form any: part of your 
 Lorgfhiip'a! cnüidetstioh, the cauſe muſt be heard... Upon, this 

pPetition, which the plaintiffs do not appear to ſupport in a regyls 


. impoſſible, that ſuch a queſtion can depend upon the 


e l doing aal n HPO. ſuch, grounds: the e . the 


meritss but the merits, are, miſrepreſented, . There is no inſtpnce 
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ge aol. that ihe & ſolicitor ek not 80 On whhout. money; - 
and.this.jo_ deſired at a. diſtance. of time, that would almoſt bar an 
appeal.” Kemp v. Squire went entirely, upon infancy. Poverty is 
"no ground. The law has provided a mode, in which ſuch per- | 
| fans WAY fue, Jn:Beaſon. v. V. den {4).i it Was clear, the op | 
was, lunatic,  No..jrregularity, or improper. Soy» in the 
fendants. m9 reference to. this degree. is WR” . 
%% oi oo eoing 46% 619 | 
lors En Aang complaint is preferred N Fa „ 
ſolicitor. Wich reſpect to the defendants, no miſbehayiour i in the 1 
| cauſe 18 imputed to them. I cannot 80 into the merits at all. 1 | 2 
| muſt take. it for granted, that there is a ubRantial reaſon for 
ring, Ast this cauſs may bg. heard : but] uſt give you. credit 
far chat. I cannot. enter into: judgment of the merits. It is put 
mainly. upon the ground of the refuſal; of the ſalicitor, to go on 
without more money. That wag a great breach of his duty. 9 
| do not mean, that he was bound to advance money: but when 
the cguſe had got this length, there was, a very obvious methed, 
to go on in formd fauperis, It was the duty of the ſolicitor ta put 1 
them in that courſe. Then there would have been the guard upon — 
a cauſe carried on by a pauper, putting other parties to expenbe: e eee, Ol 
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| ee hte inVfep and that, before Lord King, there.» was 5 very 9 
groſs negl ect of an unprotected inteteſt. A 


The caſe in the Houſe x 
Lords went a good deal upon the irrogularity.. Though 1 I 
petition prays nothing with reſpect tc to. the folicitor ; and ſtates no | fe 755 7255 | 
a „ eee mould bn notice af this aide. Thie is r yin | i 1 
agment, while it re- "ated me 1 
mains in \ paper, may. be: vacated. = the Coons bil when it is yr Ae 1 
made into a record, it cannot be ſet. aſide... I do. not ſee, upon ws e 1 
what ground I can ſet aſide this inrolment, except by imputing to _ ” 
the ſolicitor, that he has betrayed his clients, according to the fag- - gk 
SB geſtion. in the petition, becauſe they would not take an offer be . 
thought a, regſqnable one. All the proceedings are perfe ; 2 7 
su No milcondudt i in \ the cauſe? 18 md to 2 e e 
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Demurrer al- Sh . Raya, 1308. Melchar, v. Hilo, du 148. 2 N n 


Exchequer up⸗ (4) Holbraake v, Cracreft ; J in, Chaney'y,. 18th June I 796-—The defendant demorred t to 
lint the bill in the Court of Exchequer between the lame” Egan and _ arguing the de | 


between the 


ah 


_ ordered on mo- 454 it was upon this allegation; and upon reading the order of the Court of Exchequer that 
: I the Court ordered, that, the defendant ſhould. bave time to anſwer. the Plaintiff bill, 
ſhould have until the plaintiff f mould have paid the coſts of the bill in the Exchequer purſuant | to the 


| till payment of 
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1866. - I "The plalgüt afterwards filed another bill; Praplog the „ Fr 
+ 5 relief, upon which the defendants N 0 the bill 12 ha of the | 4 Gol 
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1. Mangel, Mr. 2550 "ant Mr. Hb, moved, that the _ 
defendants may have time to anſwer the bill till the end of one 

month after the plaintiff ſhalt' have paid the coſts of the former 
ſuit; and that all proceſs for contempt in the meantime may be 
Raid; alleging f in e of the Motion the rule at aw in n cafe . 
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I» n cha, Mr. Mah hit Me: Short for the 
plaintiff ſaid, it was done at law only in caſes of ejectment; and 
no caſe was to be found in this Court, except Holbrooke v. Cya. 

| oof (5) and in that caſe' the bill was Uſmilſed pe the merits, 
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In another ſuit murrer it was allowed, with 30 f. coſts. 


mee, Upon motion im this Cort td 3 aid 8 * votil che plan 
ſame parties 4 had paid che coſts directed by che order of the Court of Exchequer, the Counſel for the 
al 


6 + eee intiff admitted, that k the bill here v was to the ſame effect us that filed in the Exchequer; 


time'to anſwer order of that Court: ut that order was” to he without prej ejudice to the'defendant's ap- 
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advancement, took the exception, on the ground, that the money 
was paid by the inteſtate f in conſequence of his promiſe; and the 
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Money laid 
out by the 
inteſtate on 
repairs of 


houſes, which | | 


deſcended to 
bis eldeſt ſon, 
as heir, is 
not an ad- 
vancement, 
to be brought 
into hotch- 
pot under the 
Statute : 
otherwiſe; if 
the houſes 
had been 
given to the. 
ſon in the. 


father's life. 5 


houſes on his death, which happened after the repairs were done 


and tlie money Patz deſcended to ONE 8 as hors 1885 on 
ny —_—_ | Sana 


\ 


Me en in fre, 7 the + Exception was « Roppea by the 
Couſt," 


Mr. W vodd: eſon and Mr, 7; aunton for the Report cited e N 


. Freeman (5), as an authority, that even a portion depending on 
a contingency muſt be brought into hotchpot ; ; and upon the 'evi- 


dence contended, that theſe houſes were the e an the 


defendant by gift | in his bog 8 life. 


Maſteh if the Kell am efraid; 1 am not at wn to decide in 
favor of the infant child of the younger ſon; unleſs the inteſtate 
had irrevocably parted with the premiſes. ö agree, if he had 
veſted that eſtate in his ſon, and afterwards given him a ſum of 
money to ameliorate it, that would have been an advancement: 
but as he did not part with the eſtate, I do not apprehend, under 


the words of the Statute this money laid out upon it could be au 


and given the 99 5 
11 from his fon 45 or eld them. A his death he mig 8 „ dm 


advancement. . Suppoſe, | he had made a will; 
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in chantrty. 


5 18 to che bn. Then at bis death they deſcended to the eldeſt 8 wich 


the amelioration as heir at law. Under the circumſtances there- 


. 5 fore this cannot be conſidered An advancement t to the eldeſt Wl. 
: CCC 


mm 5 BUCHANAN v. HAMILTON. 


n of: three | | N A of Parliament » was beside for the fale of eſtates which 


truſtees un- X 
„ were ſettled upon various limitations i in ftrict ſettlement : the 


Parliament 


eee jncumbrances exhauſting the rents and profits. The Ad veſted 


| | abroad, and the eftates in three truſtees, upon truſt to ſell, Dc. but there was ; 


having re- 


_ there no, proviſion made for the change of truſtees. 5 Mr. Scott, one of 


| proviten for the truſtees, being appointed Attorney General of Canada, executed 


the change of 


3 up- A releaſe and went to Canada; and under theſe circumſtances the bill 


new truſtee, 


| Appeal to 


on pile was filed againſt the two remaining truſtees ; ; Praying a reference 


ain coypy to the Maſter to appoint : a new truſtee. No — was made, 
appoin | : 


4 * 


rn | Me: Bell for the plaintiffs ſaid, this was the common caſe, The 
legal eſtate was. in the truſtees ; 3 and the truſtee, who had gone 
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ale. TAWRENGE Tat ies, Teiled ie him and his heirs,” bn the rſt of 
Jor of the - * November 1788, for more effeQually ſecuring t the payment of 


— 9 a his s juſt debts and other purpoſes! ſurrendered to the uſe of en 


n A An Nin 30 1 14 an I 8 


from a de- 


cree of the Vice-C 3 diſmiſſing the bill, , afirmed b, by him on a rehearing on hs petition of the 


laintiff. : 
Bill for ſpecific performance of a eontran for ſale 6f an eſtate aon various objeQions, co the title dif 


miſſed 1 15 the fil inſtance without a "Os. | 4 
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* nd 
* , 
a n 

111 7 OR + 


| bſblately ſell and diſpoſe of the fame by auction or other wife for 


| ſhould be mindful. to raiſe | money on all or any part of ſaid 
premiſes, by way of mortgage, and not to ſell or diſpoſe of the 


and keep « down the intereſt yearly, as it ſhould become due; and; 


and not otherwiſe ; $; 10l. a- year to his ſon Janes 4 aylor during 


Caſe they ſhould all die, before the youngeſt ſon ſhould attain. 
twenty-one, then the ſaid ſum of 4001. to ceaſe and fink into the 5 


2 2 Db ti Dai POR * 4 * 35 mt; 


the plaiutiff and the furvivor and bis W b fand ur 


fined and feiſed of the premiſes {Pu the the e uſes and truſts s memicned | EY 'Y 
eee 1 
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Hinviben! 


By thoſe cen wes, bees atrenet « Taghs 6 1 [ks . 
the truſts are declared; that they ſhould with all convenient ſpeed 


the beſt price, that could be got for the ſame: or If the ſald feoffees 


ſame, they ſhould have power to raiſe ſo much money as ſtiould = 
be thonght neceſſary by way of mortgage on all or any part of 
d premiſes for the uſes and truſts after mentioned: vis.: ſo much 
as ſhould be thought ſufficieat to pay off and diſcharge all the j Juſt | 
debts of Lawrence Taylor, after all his perſonal, eſtate and effects 
ſhould have been applied i in diſcharge thereof; and alſo, that the 
ſeolfees ſhould receive the rents, iſſues, and profits, of the premiſes, 
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after payment thereof and the expences of the truſt, pay Lawrence 
Taylor 207. a-year during his life; 12/. a- year to his wife for 
life in bar. of dower, if the ſhould chooſe to accept the ſame; 


his life to his daughter Mary, the legal intereſt of 400ʃ. 0% £ 
payable yearly at the expiration of eighteen months from his 

deceaſe during her life ; - 4nd in caſe ſhe ſhould leave any child of 5 
children, then the intereſt thereof to be paid towards maintenance 
and education, of him, her, or them, till the youngeſt ſhould | 
attain the age of twenty one; and then the ſaid ſum of 400l. to 

be equally divided among them, ſhare and ſhare alike; and in | 


ſaid premiſes z . and after payment and ſatisfaction of all the ſaid bs 
debts, annuities and charges, to pay the overplus money yearly 
remaining out of the rents and profits and other effects, that 
ſhould remain in their hands unto his ſon Lawrence Taylot and his TOs 
aſſigns 3 and when the ſaid truſts ſhould be fully ended and ſatis- go 
fied, to ſurrender all faid premiſes, which ſhould not be ſold, to | 
his hea oy Lawrence 7 e, his heirs and aſſigns for ever. : 
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perſhrqanee of that. PO. 


"2 truſtees had made a mortgage, compriſing the premiſes afterwards 


Bing, planting; and impoundipg a cow. treſpaſſing on the pre- 
- miles, i he heir having about the ſame time got | into poſſeſſion of 


1 a a lunatic; and had been ſo. for many Jears. i The widow was 
living ; and the daughter Mary ſill unmarried. In 17 790 the 


| . "The defendant took poifelion of 3 part of the — as were 
in poſſeſſion « of the widow, except the buildings, being about three 
ſevenths of the whole, and continued in poſſeſſion till May, during 


in the contract. 
the plaintiff. could not make a good title, reſted upon the follow- 
ing points: that upon the conſtruction of the deed the truſtees 


clauſe, t that the receipt of the truſtees ſhall diſcharge the purchaſer; 
the charges 1 in favor of the widow, children and grand- children; | 


the poſſeſſion had not been delivered according to the aQtual agree- 


was at the ſame time agreed, though not made part of the written 
2 * that the defendant ſhould be let into * of the 
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5 Coles in Chancery, 


[: trend Taylor died in 1797. Soon after by i the 
plaintiff the ſurviving truſtee, entered into. a contract in writing with 
the defendant, executed on the 5th of Ofober 1797, to ſell him the 
truſt eſtates for the ſum of 1 ,680/., to be paid on or before the 
1& of May next aſter the execution of 2 good "title; and on the 
7th of July 1798 the bill was filed in the Court of Chancery of the 
County Palatine of Lancaſter. nh * e * 4 dete 


1 


8 the cauſe x was 1 . Tale the — 1 was 


4a 


ſold to the defendant, but not confined to them, for 1,700/. and 
from an account in evidence it appeared, but not . that 
t hey b had previouſly ſold fome part of the 25 „ 


SY 
7 


which time he exerciſed aQts of ownerſhip; letting off part; dig- 


the houſe with. the. widow, the purchaſer required an abſtract; 
which was delivered 3 in March; and then he (ood to proceed 


3 
Hh 


The general 8 o& edlen taken by the Alendint, that 
baving mortgaged had no power to ſell: : the want of the uſual 


that the widow had not waived her dower, and accepted the 
annuity ; ; the polleſſion taken by the heir againſt the conſent of 
the purchaſer; that the heir and widow were not parties; and that 


ment. With reſpect to that objection the anſwer ſtated, that it 


9 5 * b 1 8 : ; - meadow 
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| the 256h,of March, and of the houſing and building ,on.the. 1ſt of e 
4 * being che uſual times. in that country for the purchaſers to Rae 9 
|. take polſeſſion., The defendant alſo ſtated, that. ebe lieves ew ai 
b bo: . þ ſcience: t to Lanier me e e n+ by 1 
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N 0 > bill Was Almi i 00 tha: Vice Chantelle: ith 1 

- The: plaintf being diſſatisfed with that deeree, the cauſe Was 

vpon his petition reheard before the Vice Chancellor; and the 

decree: * * 13th: of June 2999" Ate 1 05 wie RITA 

1 n ae 15D, 1 * eben oh 

6 The plaiinift ben nies to! the Chancellor of the Dutchy le Ls 
nud on the 48th. of June 1800, the Earl of Liverpool, Chancellor; Tn 
bid he had, underſtood, a doubt had ariſen reſpecting the: juriſs 

 difon of the Dutelry Court at Meſiminſter to review the deeree of 

the Viee Chancellor at Lancaſter + but a ſearch had been made in 

the records of the Court; aneh os no n 1 0 the nnn had 

ſuch. — SuriſdiQion. „%% OB RT ip 
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0 Mr. Piggote, 5 Mr. ene rok Mint — Upon at 1 
be ſpecifiq performance of a contract it is not neceſſary. to bring 
before the Court any other perſons than the parties to the contract; 
and the uſual eourſe is upon a reference to the Maſter for him to 
report hat is neceſſary to be done; and who ſhould do it, under 
the dure of the ace 20 for 3 that 1 that eh perſons 


Bar © 


ate 1 as it is: She. uſual e to err to he Maſter. or N A = 
before Sir Thomas Sexvell, and afterwards upon a rehearing before 
| Lord Thurlow, where a purchaſer had been kept out'of- pation, | 
many years by the unlawful poſſeſſion of a perſon, who bad con- 
veyed his eſtate to truſtees to ſell, that Was not conſidered a ſulfi= | 
cient ground for withholding the reference to the proper officer to 
inquire, into the validity and circumſtances of. the objection, with 


a view to Enforce puformange, of the contract. The reference i i, 
(0) mn Wend Higgs in en Sitting aſter Tigi Term 1801. Lord Eldon, 
Chancellor, expreſſed great doubt, whether, after a decree at the Rolls, affirmed upon a 
1 at the Rolls, between the fame parties, the unſucceſsful party can in oppeal to the 
Chancellor, A ſearch was made; and 0 W COU * found.” | | 
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the Maſter's report, after a 


Wis quits, e u ve6dor ein Enit une d 0 . of 
has the: means of compelling others, who ought to 1 
in tie ſet le, {0 15 da Cooper v; Demir ( ce on 1 


Serjetnt Clayton and Mr. "Halt oe the Ln. * Hs 


| ” wet and the evidence all the neeeſſary facle are before the Court; 


5 nounced. No er therefore can be taken of the recov 
_ ns. "The . diſcloſed on the pleadings, juſtify the decree ; 


anda reference for the purpoſe of any farther information is uſe< 
leid. No circamftatice, that has occurred fidce the original hear. 


ing, ought to form any ingredient in the judgment to be pro. 


ce Taylor the ſon fince the original 


| . thewing, that the vendor.could not malte 4 good title. If a cloud 


appears upon the title, that will juſtify a diſmifſion of the bill; and 
this title is liable to various objeQions, Poſſeſſion was not de- 
livered according to the parol agreement; which" maſt be taken 


into conſideration, upon the authority of .The King v. The Inbabit- 


"ants of Laindon (5); where it was decided, that a parol agreement 
may conſtitute an integral part of a written agreement; or that 


one agreement may be part parol and part written. The deed 
impowers the truſtees to ſell or mortgage, in the alternative. 


They did mortgage in 1789; and they now contend, that a power 
remained in them to ſell in 1798. If ſufficient money has been 


once faiſed to pay the debts, Ge,, more cannot be raiſed by the 
truſtees under the truſt: however that money has been applied. 
That was decided by the Houſe of Lords (c): the land having once 


borne the burthen by raiſing the money is diſchatged. The anſwer 


puts the point in iſſue; whether ſufficient money bas been raiſed; 


on na desk hp wy 8 9 on * _ Ukitned the eſtate as his 


hb 


' 8 Ascher "objeftion ariſes as to oaks! a of U * mortgage 
money. There is no clauſe of indemnity. If the fund is only 
a ſecondary fund, the purchaſer is required to ſee, that the pti- 


mary fund has been applied: Culpepper v. Alon (4). os te 
zs to raiſe ſo much only as the perſonal eſtate will not pay. Tbe 
purchaſer therefore purchaſes at his peril, He is not e 


polled to take a title, that would or might ſubject * to 8 p 


ta). 4 Bro. C. 8. $0. Ante, vol. 1. 363. Roaks v. Kidd, ante, 6. 3 
0 8 Term Rep. B. R. 359. 1 ee ro gs 3 
(e) Anonymous, 1 Salk. 153, „ 5 "HED 5 1 

Cb. Ca. 115. 21. c „ e. 


=_ | Enlew 1 Chancery. 
1 Apnichis caſethere'could not be an. inquiry as to erf "Tor all 


the neceſſary parties were not before the Court; and therefore 


| could" not be concluded by any inquiry in this cauſe; The heir 
it law is not before the Court. The ſecond ſon is a lunatie; and 


he intereſts of the daughter and her children cannot be provided 


| res 
Hindus. 0 


ſor in this Toit. It was decided in the Court of Cbancery in R 
vi Callant#(), that, where there is a doubt on the' title, though the 


Court is againſt chat doubt, à purchaſer ſhall not be compelled to 


take the title. The heir at law, the annuitants, ang yy en | 


11 eee us as Oy 19 8 788 70 Mm 
i cafiovralzetts the tine; at h the agreement 


ought to have been completed. That the time is material is now | 


dearly ſettled : Loyd v.-Collett 66) Forreſt v. 'Elwes (r). It is a 


monſtrous propoſition; that, becauſe the defendant did not abandon +: 


the contract on the day, on which it ought to have been perform- 
ed, not having delivered up again the poſſeſſion till a few days 
n Wan. now be held . 8 9 
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1 a AMBR 25 130 — this 18 an inflexible rule, als 
camine into the title in the firſt inſtance, 'but 


the Court cannot e 
muſt wait for the Officer s report, that is a complete anſwer tb 
the defendant's" eaſe. But, ſuppoſing,” there is no ſuch rule ab- 


333 


folutely/inflexible, and there is an incurable defect of title, ad. 


mitted on all Hands, may not the Court diſpoſe of the ſuit in the 


firſt inſtance; and is a purchaſer to be -comipelled to take a title liable 


to ſuch incumbrances as the annuity for the lunatic and the pro- 


viſion for the unborn. h of N tay Sher, on Ame.» terms 


of indewnlry whatever? | ICH e . 


"oy , 8 N . 25 
N h 55 1 5 th, bid - 1. 5 5 = * * 


"i Piggatt' in ITE 80 not ns: that tor W MIT in- 


mlb there muſt be a reference; admitting, that, where it has 


- inconteſtably-appeared-to the Court, either in the firſt inſtance, or 


after a reference, that a title ſuch as a purchaſer ought to be com- . 
pelled to take, cannot be made to him, ſuch a decree as has been 


macde in this cauſe is proper. But, 'where the objections are ſuch 


u are of course to be referred; vis. ſuch as may be removed, as 
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| coneyrrenge af all parties, whom ſuch, Officer, to EY the "i 
ſuch a decree is yy to all nn as the ria of all 
Courts of a ee e ROE 


the Court can attend, are ſuch as conſtantly, not occaſionally and 
in a few inſtances only, but in daily practice are referred to the 
examination of the appropriate Officer. Though the lunatic as 


_ conſtant practice of ſo doing, direct a competent part of the pur- 
chaſe- money to be inveſted to ſecure the due payment of the 
charge; and the ſame may be done with reſpect to the daughter 


the conſtant habit of compelling purchaſers to take much more 
objectionable ee where dhe incumbrances are ſmall and 
of a Gs nature. : 


renderor was to be firſt applied, it is to be obſerved, that the 
truſtees had nothing to do with that. It was not aſſigned over 
to them by the deed: They could not meddle with it in any 


cumſtances clearly point out a caſe of perfect inſolveney: the ſur- 
renderor parting with the whole of his property; reſerving only 2 
{mall annuity. to himſelf and the ſeveral, branches of his family. | 
This is a deed of truſt for the benefit of creditors 3' and becauſe the 
truſt authoriſes either a mortgage or a ſale, it is contended, that 
the truſtees had no power over the whole fee; and that having 


for the purpoſe of the truſt by a ſale; the debts being . 
; That e 400 9 ner en * wake. * Aare # $ 


have been performed: the defendant haying about that time ſet | 
up the intruſion of a third perſon without any title upon the 
| premiſes, as the ground of his refuſing to complete his contract; 


cats in chanterp. ; 


enee is made, ſhall find neceſſary for the ſecurity of the purchaſer, 


5 #3 ' 9 1 


N 


The objeaivhys We a on | thats adage 1 5 . i 


ſuch cannot join in the conveyance, the Court would not heſitate 
on account of ſo ſmall a charge, of a temporary nature, to compel 
performance of the contract; for the Court may, and is in the 


and her children; if chere ſhall be any. Courts of Equity are in 
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manner. Not a word i is ſaid about f it in the anſwer; and the cir- 


made a mortgage they were not at liberty to raiſe a farther ſum 
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No lacheſs i is 1 3 plaimilf: 4 bill 3 fled tn two 
months after the 1ſt of May, the time, hen the contract was to 


which 1 is n Hair cg The anſwer does not 19 that the 
5 | t\ 1 "Ba | | Ea +. deed 


4 T7 Chanrery, 


1520 2 s Is by: the payment of the b 7 the kak; 
entered upon him ; and therefore he could have no poſſeſſion: but 


upon that entry the purchaſer calls for an abſtract of the title; and 


then takes the objections I have ſtated, and the others, founded 


upon the charges for the lunatic, the daughter, and the widow; 
all which are the ſubject of inquiry and arrangement; incumbran- 


ces, that may be removed or ſatisfied. Farther, upon looking 
jnto the truſt-deed it will be found, that theſe annuities are only 
charged till the time, when the eſtate ſhould be ſold by the 
truſtees; and the intereſt of the mortgage and debts are in the firſt 
place to be paid out of the rents, before theſe annuities are to 


attach upon them. As theſe are the only objections appearing on 


the auſwer, the concluſion i , that upon the 1 inquiry made by the 


purchaſer,” after the heir 1 CE 9 7 ine was N ſuck 
— was — tit. - 
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Wich "OY to who 25 aig: "NE Ht if the dias after 
this enquiry. had anſwered, and ſubmitted to complete his purchaſe 


on a good title being made to him, the reference might have been 


immediately made, and the buſineſs ſettled. As to the want of 
parties, if there was any doubt in that reſpect, ſuch reference 
would alſo have ſettled that; and till ſuch reference it could not 
appear, that the heir might not have become ſenſible of his miſtake 


and willing to join. Suppoſing it neceſſary for him to join, a Court 


of Equity would not diſmiſs the bill, but would either direct a 


reference on that point, or in the firſt inſtance let the cauſe ſtand 


orer for the purpoſe of making the heir a party. By affirming the 
decree great injuſtice. will be done to the creditors. It cannot be 
ſaid, they are not entitled to have this contract performed. If the 
heir would join, and | againſt him unqueſtionably they could com- 
pel a ſale, there can be no difficulty. 
for the children, if there ſhould be ſufficient after payment of the 


debts, to which it is poſtponed, a ſum might be laid out in the . 
Funds, or left in the hands of the purchaſer pO, it might be che | 
ſubject, of Joy other arrangement in the Office Upon, a reference. bn 


The caſes. 815 un reſpect to the time are all caſes "of great 
lacheſs,” and every caſe, except Roſe v. Calland, came on after a 
reference, "In that caſe there was 0 palpable blor, and no- 
thing to be referred: yet the Lord Chancellor was at firſt not 
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poſed to me « the decree without a reference; - and only 
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of conſiderable lacheſs, and there were great difficulties as to the 
title, the Lord Chancellor would not enter into them: but directed 
a reference; which by no means infers, that the Court will decree 
againſt the b Y Ag force: the tas me” 1 * 
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is poſſeſſion, according to the terms of the parol agreement ſet up 
| oe the hm waht was ns 10 n . * 


10 was „ faid W the btn that . may- "FM RY hit | 


4 the parol agreement is not inconſiſtent with the written agreement. 
This is to further the written agreement, and to ſecure what was 


_ through careleſſneſs omitted to be provided for in the written 7 


agreement: Vis, RTE of CIR MME to n of 
eee FFV 
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2 Baron—The 1 acorn; 8 be . 
en the written agreement is not drawn according to the inten- 


tion of the parties at the time. Tou cannot by parol add any 
thing to what was the real agreement at the time, after that has 


been correctly reduced into writing. My Brother Chanbre has 


_ expreſſed his opinion; and I entirely agree with him, that the 
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Cann, Julie, ſtated the caſe: and delivered kis opinion: 


"The Fn upon "this —_ — Hhe 0 bf the Vice- 


| 1 turns principally upon the ſurrender, made by Lau- 
rence 7. aylor, dated the 1ſt of Navember 1788. Under that ſur- 
render the truſtees did not proceed immediately either to ſell or 
mortgage: but i in 1790 they. adopted a mode of raiſing money by 
mortgage, at leaſt 1 in part. There i is ſome doubt upon the evi- 
: dence, Whether they did ſo altogether, or not; for in the account 
in evidence it ſeems, as if they had ſold ſome parts before. The 
mortgage in 1790 was made for 1,7000. It was confined to \ theſe 


; dien: : hut it wal che whole of them, Lawrence T La 


7 : . 5 
4. 2 N. ; x | ; 55 + Ed"? 5 
15 8 } z N 2 8 « 9 2 5 * - 5 8 
N | | date, 
- WS... 2 2 PA : f 
A Ee 2 80 a 
98 a; 


* K 1 / ds, #4 + 5d K 8 ” bo SA. k $1 Tx 1 Fe" 1 os 
1 , 1 W © = 3 1 5 x F "WY 0 
N * wed NR L W 
3 DNN * Sag} 
* k » y 4 


. f 4 6 $8 : : 
Fl "I * 6 „ . 
* N 


75 Ls. 


a * ry ts * W 4 20 5 

if 2 f 5 F \ . - ( 1 4 124 ö f 825 PRs v2 DF 7. . 4 a RP 
fs N + . 3 * 

3 N j ö * f . . ; 1 184 
2 4 1 | . bf 1 N 1 h N , N Ar, 5 E ; :, tow * 2 4 ** 1 

Kain 7 . 3.247 208 „ 

— 2 4 A . : | K TAS ; 9 2 7 

4 | 55 ö * . 8 { 

» \ 0 * 


4212 
117 3-74 1s 0 6 4 I Ig - Bo 8 2 


np „ 1 feel 2 We'd death the contra 1801. 
between the plaintiff, chen the ſurviving truſtee; and the nw | 
for 1 bol to be paid on or before the iſt of May next after the . 
| execution of a good title to the premiſes, | The defendant alleges, AY 
3 that at the ſame time it was agreed, though. not put into the 

| writing, that be was to be let into poſſeſſion at the uſual times in 

that country : VIS, 48 to the meadow; on the 2d of February, the 

arable and paſture, the 2 5th. of March; and the houſing. and 
buildings, the iſt of May... If that agreement was made at the 

ſame time, it ought to have been put into writing: but, as it is not 

put into writing, we cannot in this ſuit take 1 It into our conſidera- 

tion, as the pleadings : are drawn. It is not very material. The 

5 premiſes were in poſſeſſion of ſeveral tenants, and' part. was. in the 

13 poſſeffior ion of Lawrence Taylor g widow. 2 After ſome. t time, the 

1 preciſe time does not appear, the denkt poſſeſſed himſelf of the 

land the widow poſſeſſed, but not of the manſionthouſe. The > 
lands, of which he took poſſeſſion, compriſed about .three ſevenths „ 
of the whole... | He did ſeverak acts as owner, upon the ſuppoſitioan 
of having a complete title. He received the abſtract in March; 
and took objeclions: but it does not ſeem, that he Was deterred 
by the. abſtract from conſidering. himſelf as owner; for he con 
| tinued in. poſſeſſion till about May. It is ſaid, he required the 5 
abſtract in conſequence. of the ſon's conduct; who got into dhe 
| houſe along. with his mother; and ae on ane 1 8 
& that and ſome other e 's v M3910, 0 SHOQ Qiv= 
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Ag dal this 2 88 it was | aid, eech an a to patzebie e Fe, that 
the. Court ought not to deeide upon the validity of the title, 
whether it is ſuch às a purchaſer ought. to accept, in the firſt 
inſtance: -but the title. ought, to be ſent to the Maſter, or the 
officer of the Court; and ſhould: be taken into conſideration by 
the Court upon his Report. If chere were an inflexible rule of that 
| fort, it would. diſpoſe of the caſe... But if no authority had been 
cited, [ ſhould. find. it very difficult to accede to that idea, that 
there. ſhould be ſuch. an inflexible, rule; for if it ſhould clearly: . 
appear, to the Court upon the pleadings; and the evidence, tat 
: there are Objections, not to be removed, it would be an idle and 
unneceſſary expence to the parties, to anſwer no purpoſe, to make 
ſuch a ä We are ee relieved from 2 1 r 
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The art cifettion müde to this tle i is, "that the . A 


been bound by adopting the power given them of mortgaging in 
17903 either as an election; J or, that i it raiſes a preſumption, that 
there was no neceſſity for a ale; and upon the whole inſtrument 
i they were not to ſell, unleſs it was neceſſary, By the mere a& of 
EF / mortgaging [ cannot think, the truſtees have at all bound them 
_  felves. Various perſons. were to have the benefit of the truſt : 
= | ereditors, and the relations of the ſurrenderor, having intereſts by 
| the deed declaring the truſt. It would be ſtrange to fay, that, the 
RE... x having by mortgage raiſed a ſum inſufficient, the truſt 
muſt remain unexecuted, and proceed no farther, There, i is no 
N therefore i in \ that objeftion.. 9 
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ien » n 4 a 5 @ 25 
We - 


F etz ien is, . the polleſſion w was not Mad at the 
_ time ſtipulated by the contract. It may be material to conſider 
that hereafter : but upon this ſimple fact, connected with the 
7 others, 1 think, there i 18 nothing in it. There was not much ſtreſs 
laid upon it by the defendant. Time is frequently very material: 
but it would be monſtrous to ay, the act of a mere treſpaſſer, the 3 
mere interpoſition of Laurence 7 ayler as a treſpaſſer, alone ſhould 
defeat the contract. A compenſation might very eaſily be made, 
| when the eſtate ſhould be recovered, for any diſadvantage from 
not baving poſſeſſion preciſely at the day. Put the objection goes 
a little deepet thari that; and we. ought to look at the nature of the 
truſts. The heir gained a very conſiderable intereſt in the exe- 
cution of the truſt; for by the declaration of the truſts he is to 
have the benefit of the ſurplus; and when the truſts ſhould be fully 
executed, if any part of the eſtates remained unſold, thoſe were to 
be conveyed to him. It was ſtated in the argument, that the 
truſtee reſted ten years after the mortgage. That is not exactly 
true: but he did reſt a conſiderable time; till after the death of 
| Lawrence Taylor, the ſurrenderor; who/ lived” till r . " Soon 
* after his death the truſtee proceeded to execute his truſt more 
| fully by contracting for the ſale of the eſtates. Certainly it was of 
0 great W to the e to anne it t aſcertained, and in loch a 
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F may - war no b purchaſer: Fm) b #Þ * that the truſt bad not 
been fully executed, when the contract for fale was made. | There | 
fore he at leaſt ought. to have been a party. He was a very ma- 

terial party. In that reſpect the proceedings were extremely de. 
fective; and if the caſe went no farther, it cannot be ſaid, chat! in g 


that ſituation the plaintiff was entitled to any decree at that time for 


a ſpecific performance. Therefore it was neceſſary either to dit 


miſs the bill for want of parties, or to put it in ſome way, ſo that 


he might be brought before the Court. But 1 am afraid, the ob- $ 
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 jetions | to this title do not relt here: but this 3 is, an extrem 7 5 
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the . that tlie els has RE been recovered Pt from, | 


the heir by ejectment. It muſt neceſſarily be recovered, if a - 


cjement Was brought; for he had no legal title. | He had only 0 


an equitable title. But how long was the purchaſer to remain. out 


of poſſeſſion: : while diſputes, which might be of Fr extenſive. a, 5 
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nature, between the heir and the truſtee, might continue ? 1 do not 


know, | that i it could be ſettled i in two Years. ig certainly might o- 


cupy a very conſiderable time; and would be a r LPS ob- / 


oy 
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But | it t does not telt t upon thi e only | There a are - others . R 


of greater weight; which cannot be removed. How are vou! to 


diſpoſe of the intereſts given to the lunatic and the unborn child- 


ren * the * ? It is bald, a x ſuſlicient ſum of money. 4 8 


8 


and erde to her che; 1 ald a Teak ſur to anſwer. 
the intereſt of the lunatic. | In what manner is that | to. be done? 
Is the purchaſer of an eſtate, who was the entire owner of his. 


money before the contract, to take the eſtate encumbered. with. 
this truſt? Who is to be bis truſtee ? N It muſt be in ſome perſon's . 


name. That perſon may ſell it out. Is he bound to be reſpon- 5 45 


ible for he act of any perſon, and to luffer by any miſdemeanor = 
of his? Apain, What difficulties may "ariſe with regard to the bs 
application' of this money, in which the fanatic is intereſted! ts 
the purchaſer to take upon / himfelf the burthen of looking 1 to. the : 
execution of the truſt,” fo far as reſpects the lunatic? The money 


might be inveſted : but. the purchaſer would! in the ſame way be 
reſponſible for the Acts of the truſtee. If it ſhould be laid, that 


obviate 0 


wan e the : Officer, of the Court it Bo be Propoſed to 
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oiviats this by eins that te putchalis Wee "IM a Wir 
ſom. of money for theſe purpoſes f in his own hands, that would 


remove his reſponſibility for another perſon : but Rill he would be 


left incumbered with truſts; Which will not expire till ſome | per= 


5 ; Ng ſons unborn come in e, and attain. the age of twenty-one ; - in- 
; carb ered alſo with the proper application of the money, not only 


for the lunatic, but for the infants, till the youngeſt attaing that 
age. No man, that contracts for the purchaſe of an eftate, can be 
ſubject to ſuch incumbrances, of which he has no notice, and does 


: not mean to take upon himſelf ſuch” truſts. There would be a 
neceſſi ity for another ſuit i in Equity; ; in order to have this money 
inveſted; ſo as to put the money and the intereſts of the parties 
| under the protection of the Court. Granting a ſpecific perform- 
| ance is not to be claimed as matter of right, It is in the diſcretion | 
| of the Court ; and will not be done, valels complete Jultice cat 
be done by the party ſeeking it (a 155 There is no right in Us 


vendor in this caſe to go to law for damages for a breach of the 8 


5 contract. There is a good title implied perhaps i in every contract: 5 
but here the completion of the title being by the terms of the con- 
tract fixed for the 1ſt of May i is a condition Precedent. He 
8 comes into Equity under ſuch cirenniſtances, that, giving him the 
advantage of every perſon intereſted coming in and concurring to 
make a good title, ſtill it appears upon the whole 1 that 
| ſome objeions : are of a x nature, that could got: be removed. 
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Vader theſe E eech 4 1 am 2 5 opinion, chat A 


n title cannot be made to the purchaſer, but at a conſiderable diſtance 


of 1 time, and 1 with the aid of other parties; and that the purchaſer 


would be kept out of poſſeſſion : a conſiderable. time; that therefore 
it was quite unneceſſary to ſend this to the Officer of the Court; 
| and the decree i is e ; and e to be affirmed. 


8 


1 8 90 concur ſeg the. opinion, and 


adopt the reaſons, that have been delivered : but as. the courſe of | 


8. Court i is, that our opinions are to be carried. to the Chancellor, 


Who makes the decree, 1 ſhall yery ſhortly explain my. reaſons for 


: thinking, the .decree below i is  perfeAly, right. This is not the 


5 common cafe of either a deviſe or a ſurrender for the putpoſe c of 


ging mon: either by. fale or © motzt a It is Probable, a a fe 
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Probably it was meant to 


chuſe nt to ſell but to raiſe 
10/provide"for'the payment of the debts and alt theſe ch 


-atisfied,” to ſurrender the premiſes r: 
and his heirs. © | 
3 ne \whither'the truſtee having 


PG have great doubt. 1 do not 


whether _ 1 uy] 2 e N a bay 5 e 


N Nen 


B When ey was no doubt upon the confiragion, c can 2 


it be contended, that very 1 reaſonable doubts do: not now. ariſe with 
regard to the propriety or 'necelfity of 4 fale at all? What ſums of 


ry: If ſo, A ede 1 „ a 
the partien thought, chat fale ſhould be WO Ws for it 15 di- 14 | 
take plare even. in the life of ee, but if che truſtees 

oney by mortgage, chen it el on 


ad pneludes''with/ a direction, when che truſts ſhall be folly 8 

emaining unſold to the ſon 

"Theſe proviſions are fo made: as 5 t0Jeave + it very 
10 of a mort- 

e can now of his own Anat execute thoſt = 
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Halben. 


t mean to ſay, whes 
ther the ereditors muſt thereby loſe the benefit of the truſt; ar, 


money bave been applied from the perſonal eltate? What ſums "ny 
have been raiſed by mortgage? What was the extent of the 3 
; debts; s and what has. been the conduct of the truſtees? Theſe are 5 
very natüral queſtions, requiring ſolution, and a judicial igveſti- : 
gation, why this man ſhould now proceed to a fale; which was not 1 


deemed neceflary 1 in the whole life of the ſurrenderor. | Add to 


this the conduct of che heir, inſiſting upon his title. 12 agree, his 


intruſion is of no conſequence. : Learning che reſiſtance 'of the 


heir the purchaſer laid it before Counſel; who thought, the power 


ef ſale was gone. Nothing was done to remove the objeQion z 
which was very broadly and fairly ſtated. That the heir is en- 
titled to ſomething. is very clear: vis. the ſurplus, after all me 


truſts are latisfied. No ſteps were taken to ſatisfy the purchaſer: | AER | : 


but a bill ig Equity was filed. Is that the way to treat a pur- 7 
chaſer d. He fade, he has bought a law-ſuit; for if the heir re- 


ils, it is impolſible, that any thing can be done without calling 


the, traſtee e an account. His conduct has thrown, the affairs of N 


chis truſt into ſuch 4 ſituation, that none but the creditors can al 
for a ſale. It is impoſſible to ſay, ſuch a ſuit is not now become 


evellary,” Then they inſtitute a ſuit perfeQly defeQive, What 


is the effeft of ſending it to the Maſter; when ye ſee, the title _ 


19 only be Saad, F the heir and owe _ dein. There 
N ä 2 ag would "= 
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1 a a very cp lapſe of time to ESE Geben At aw. 
2 Pye Then aſter a very expenſive litigation and two or thiee T 
Fears delay the purchaſer might have his title cleared, and his 
coſts; which do not repay him one half the expence he has in- 
curred. Can à Court of Equity ſay that? How can it be done 
e of Court? No one is competent to treat with this lunatic, 
. The-purchaſer muſh in the firſt place have taken out a Commiſſion 
of lunacy: he is not competent to act for the lunatic or the in- 
fants. It is impoſſible therefore, that theſe affairs could be cleared 
up till along period elapſed. He could not compel the widow to 
take this proviſion inſtead. of dower. It Was not to be fenled.in 
any way but by: i in Lanes F CROP the defendant did att 
mean to W „ ee e t eee ee es 34511: 
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. Hall . 2 ”_ (a) before the Houle of Lords. withis 


having once 


born acharge Effect. An eſtate was. limited, to truſtees for the Payment of 
ada and legacies. | The truſtees raiſed the money; z but inſteadiof 


| legatees or 


creditors is lyin it ording to e. uft converted it to their ow 
diſcharged ; app 7 5 ace din g the. a a WE 


though the and it was. reſolved, that the heir ſhould have the land diſcharged; 

| RR” and the legatees, as it is expreſſed, but that, L babe it, muſt mean 

OO _ "the creditors.. a8 well as the Tegatees, 4 ſhould take their remedy . 
againſt the. truſtees. 1 thought It a very ſtrong poſition: 'but.l 
find, that Chief Baron Compne in his very accurate Digeſt bas it; 
and when I by compare i it with other caſes, as as powers. over land, or | 

"any particular charge, or an equitable. mortga ge. where the * 

has once born the burtben, it is diſcharged ; in the hands of the 


heir; and creditors are in no better condition in that reſpect than 
legatees: * the (eſtate os * . the burthen o once for all muſt PC 
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Ny Theme for a There have been ſever 114 where the Chiu RI 6 b50 no rar 
a W difficulty! in ſaying, they will not keep an unwilling purchaſer, or 


> n vendor before the Court. The Court had been formerly for 
369 do Hut ſome time very looſe upon this; and there was one caſe before 


lsnch 2 


eee or d'Thurlow, from which my opinion revolts: but in Whittaker : 
1,977 907 10 
9 0 nid . Whittaker (5) it appears, that Lord Kenyon upon the bill of the 


9} 92171 


ad Babes vendor either to have the contract completed, or to be releaſed 
en enen ee it, recalled the true rule; holding, that the vendor was not 


-inimbs ddr ; 


mid 07 dae tc wait the arrangement eee affairs; and directing the 
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of 110 Liga v. Colle 10% L was nn Sal i 
nhe'\motion/for!the-injunction/to; reſtrain his action for the depoſit 
de gas our reaſons; that they had not even given an abſtract; ni 11 Sb 
and only filed their bill on the 16th of November 5 though the con» 
uad was to have been ;compleated on the -25th-of March pe 
ceding We alſo gave ſome evidence o ſhew, the..defendant | | 
would" is" loſer by inforeing the; contract at that tine. But the 
Lord Chansellor aſked, whether there was any inſtance of ſul- 
ntract, where: no ſteß had been taken by one party, 
other had, immediately, when the time was wee 
a loa thn depoſit, and refuſed to be bound; and he re- 
ſuſed dhe motion; holding, that if * UNS: 4s. gn 25 [3 
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Oe + * ELAN 25 . MONTOLIED. LD als 
TE. C 
P 1797 Lady Cranftown died inteftate; poſſeſſed of TY per- Wt 


ſonal property; leaving two brothers and two fiſters her next Ufer de; 


; of Ein. Lewes Minnis, one of her e took out letters of Ne 


nen, 

4lniniftration —_ CEN... 

N . bs . . a „ perſonal 
eſtate as ont 

"hy bill was. | fled by Lady. Elidak againſt her huſband Lord 2 10 

I 44.5 0 in o S 

3 libank and againſt Montolieu; praying an account of the bi- imeſtate 
"fy ſhare, and that it may be- ſettled on ber and her family, „ 


Wd 


jars ”; er. claiming to trie towards n of y debt by 3fomehe — to him, it 
froth 21e hin ing entitied 4 retain; but that the p dais 1 hou was ſubject to a farther pro- 


197 in favor of her and her children ; the ſettlement Fay tom martiage being igadequare to the fortune 
1 then poſſeſſed; aud it was referred to the Maſter to ſee à proper ſettlement made on her and her 


12885 regard . S 6 to. .the . ng her 435.5 Raf the e already made 70 her. 


the admini- 


5 = | Bind Hare towards faxisfactien of the Gebt due to Him from 


wo 50 Sno, N . * ; 
"The betesdest Moniolieu by hie anfwer ada 6 to MY Lady 
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Lord Blibank by two" bonds one dated the 31 6f Muy 1783, 
for” 12,1%. 9. gal iche "other; a iath of Wovember 
794, for x ,0067;; upon the ground of the provifion'thade for the 
plaintif by the. ſettlement previous te her mafrisge With the de. 
fendant Lord Elibanb in 1756. By Vier" Tertlemerit the ſims of 
12,060 L and 5;000 J. New" South "ltmiities" Were "ſettled in 
truſt for Lord Elibanb for life; and after dis deceaſe for Lady 
Elibanl for life as 2 joititure and in meu ef dower or "thirds; and 
alter the decraſe of both ig truft for- the XHdred. © The fund of 
4 theſes Annuities was ſettled in" truſt for or 
fepatars uſe for life, and after her death for'her*ebildren ; and 
2,0001. 5 per cent. Bank Annuities for her ſeparate uſe for e! nd f 
atter her death for her childretz as the Hisuld by Will ap Pi, | 
| All thele/ſums were her property before” marriage.” The ſee. 


ment "ao gave her Toe . Imerelts.”" * N nbi nes fir . 
13 £4 * ” 3 3 * W ; * 


EY the zaum of - ord  Elthant's eſtate” a Powe 2 15 ws 
At 2001. a-year Jointure, and ol. a-year to eich 'of his 
younger children, not exceeding in eh e whole 2004. : A year, under | 
a condition, that the eſtate ſhould be chargeable h only « one 
Jointureat a timez-and that, if the power of charging for children 
had been exerciſed by a precedittg cir” in tall, che heir in poſe” 
Telſion ſhould not charge for his younger children. The defend- 
ant Lord Elibank by his anſwer ſtated, that a en "I" 
did charge 1 to the full e ie ST TIDE TH, 
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be Galli Cg h, Its. Grit, and 177. WTO tr, fee, th,” 
Zlaintiſ—The plaintiff deſires an account of the parſanal.ellate « of 
75 Lady Cranſtoton; and that a proviſion may be made for Her. 5 
The defendant Montoliex inſiſts, f that is. Not. 70 be done; becauſe 

he is a creditor of her hufband; contending, that chis caſe” is ol 
of the uſual rule, üpon which the Court acts for a wiſe; and that, 
there, Is no neceſſity to come to this Court: the foftung net be. 
ing in Court nor under the control of the Conf.. In "Fewer | 
v. Moulſon (a). Lord Hardwicke held, that is not a negeſſary 


1 ingrdion to enable the Court to 0 upon the propety; 
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| ci * ens; . 
Xx" « PPP Gourt; becauſe that . eannot e 180 . 
| che miſe s remedy ; though he doubted, where it could be got at Ty, 
without the aid of this Court or a Court of concurrent juriſdiction; ETA 
and he Rates, that the rule is as old as the time of King Charles Woke ro- 
che Firſt: and cites/a caſe from Totbill. There have been man IM, 
inſlances-of an ingunQion to reſtrain the huſband from proceeding — 
in the Eccleſiaſtical Court, refuling to make any proviſion "_ is 
wiſe ; and that Court having no power to compel him (2). 
caſes-upon this ſubject are collected in Mr. Cox's note to Bil . 4 
Brander (6) z- -and the reſult 1s, Oy: where the property is "op : 
ſubject of equitable eognizance, it is not material, whether "_ 
viſt, or the huſband, or his aa en or general aſſignees, 
come for the aid of the Court. A wife in the ſituation of this 
phintiff therefore may come to this Court for the purpoſe of har- 
ing that, to which ſhe is entitled, ſecured to her and her family, 
aud part ſettled to ber ſeparate uſe. She is entitled to the ſame 
reference; as was directed in Worrall v. Marlar and Bufhnan v. 
Pell ſe), for the purpoſe of receiving a Propoſal for a ſettlement. . 
In Wright v. Rutter (d) The Maſter of the Rolls obſerves, that 
it is NOW determined, that an action will not lie againſt the exe- ; 
cutor for property bequeathed to a married woman le); and one 
of the teaſogs is, that the huſband would get it free from the con- 
dition a ander Equity interpoſes. It is not neceſſary therefore, 
property ſhould: be in this Court, or in the hand * 
rae for ik u was in che Eeeleſiaſtical Court, or in the hands of 
or an admigiſtrator, the intereſt ol the wife is . 
* * v. el, Al. HR 1 5 8 ante, $47. i 8 v. „ee 5 a wage 
(5) 1 P. Was. 458.” The difindion, upon which that caſe was decided i in favor of the 
dubanVe affignses; and, a3/it ſees, without giviog the wife any part of the fund, that the 
aligqees were not the plaintiffs, has certainly not been attended to in the more geen 
authorities and this farther obſervation ariſes upon that caſe; that it is queſtionable, whe 
denn Suh Ach e ground for the application of the priociple, upon which thac diſ- 
tinQiph reſts : the ſubject being a mortgages with reſpoct to. which it muſt be remembered, 
Z bor. ſuppoſing the eſtate to be abſolote at law, the mortgagee, whether as defendant at "3H 
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bil of redemption of as plaintif Thy 4 dan of Tre, is ca ey TH 9.0 
N „ y +40 00 75 
caſes, that have occurred 1200 1 e 4 thoſe refered to by the. notes 4 

Mt. Ces and Mr. Sanders, ate oy v. Philips, ante, vol. 4. 15; as to the general 
Pain hoſband, Borbet v., Dean,” 'Ofwill v. Probert, Brown v. Clark, and Free 
Nn v. Parfty, ante, vol. 2. 607. 680. Vol 166. 4214; Wy to g particylar aſigese 
for valnble confideration, Li. ev. 3. ante, 'vol. 3 3. 506 Fra ranco v. F- ſachs __ 
vol. 4 $1h; and Mall v. anden bene mentioned i io a note 3% (uh 

q Mr. Cox's note, 1 P. Was. 459. . 
"ute, vol. 2. 673+ more fully ſtated in Rater v. Meche ante, vob + , | 
J Del, v. Ctrutt, 5 Term thing B.R, * hd FRE, 
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ee bands of an adminiſtrator; for which it was not neceſſary to come 


here: but that was held not to make any difference. But luppole, 


Lady 
Eis dur 


| a. 
Morro. 
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EO bat ws related: to a Felds of dil FI 10 the 


the huſband could ſue at. law, this defendant could. not make this 


defence; that he will, not pay; but will keep this fund i in fail. 


159 faction of the huſband's: debt to him; for it is clear, at law a'cre- 


ditor of the huſband cannot: ſet· off the .huſband's debt againſt the 
demand of the huſband and wife; and being entitled in her right 
he muſt ſue with her. -Still-leſs ſhould he be permitted to retain 
An Equity upon that ground; for where he is permitted to avail 
himſelf of the legal right, the right muſt be clear. There have 


been ſeveral other caſes, in which the: Court has acted upon a 


© reſidue. juſt as if the Property was 1n the hands of truſtces, The 


accident, that Montolieu is the adminiſtrator, cannot alter the 
|  aight of the wife. In Atherton v. Knowell a huſband, entitled in 


right of his wife to an income, being unable te maintain her, 
the Court referred it to the Maſter to ſee, what it would be pre 
to allow her out of that fund. For v. Thorington (a); Wh 


v. 1 hers" cited: Mi, 2 | OO 2/18 Ola e . 
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by” The KAY . e can 4. e bx OED bill; RN 
- Tins Elibank became the purcliaſer: of what might in future ab- 
erue to Lady Elibank: but there is no ſtipulation of that ſort 
in the ſettlement; nor any indication of that intention. 1 the 
© contrary all the funds ſettled are her own; and a very ſcant 7 pro- 
viſion f is made for her out of his eſtate. In Burdon v. Blofeer in 
1 777.7 the huſband having become a bankrupt, the queſtion aroſe 
between the aſſignees and the wife. The bill was filed by the 
 affignees; and, though at objeQion was raiſedd on acedunr of the 
| ſettlement, the wife obtained her Equity. In Pawlet v. Holz- 
Val (d) it is laid down (e), that though the Court” III mlke a 
decree, where. the huſband and wife are parties, where the wiſe 
bas a proper ſettlement, to pay to the huſband and wife, Where 
the wife bas not had a ſufficient” ſetflement; the Court cult not. 


As to the form of this ſuit, the wife ſues alone; it is true; not with 
her huſband: but that was the caſe in Worrall V. Marlar: echt he 


| "has the INT; againſt her huſband, the muſt be entitled to fe. 


| e, "ola. 2. 499. . 75 2 9 569. 
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f ker Montolicu—The objection to the form of the ſuit would 
merely om OR and a bill would be filed fa "their join 
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"Mes 1 is no caſe, f in which the Court has 8 2 a 
a who; had paid the huſband without ſuit, that the wife had 
5 an Egulty to charge the truſtee. The huſband ſuing in the Ee- 
Keen Court is ſuing perſons unwilling to pay him; and the 
truſtee or. executor-:ſo-ſued has come into this Court to reſtrain 
þ bim. That is quite a different caſe, Suppoſe the huſband infti- 
tutes 4 ſuit i in the Eccleſiaſtical Court; and the truſtee ſubmits to 
be, could the wife come here and ſay, it was in fraud of her 
Equity? . Lord Hardwicke in Fewon v. Moulfon ſuppoſes 4 caſe, 
\mhere the: huſband can come at the property without the aid of 
the; Court. Al the inſtances are, whey he perſon has refuſed 


1 And none can 5 nende Wee the executor has 
been prevented from paying to the huſband, if he choſe to do o; 
or where having paid to the huſband he has been charged as upon 
a breach of duty by reaſon of that payment; and made to refund, 
The caſe of Worrull v. Marlor is 4 ſingular one; and was in- 
eee by the pp of the'huſband-: bay this plaintiff has : a 
Ono: Bf: 1 9 * * 255 2 95 e 1.89 MT 09 Gy 
| oo aa . „ 7% 1 1 N 1 a 111 EY 
950 Thincaſe'is & taioly new Y ebene - that Shia 
in debtor to the other defendant: but if he could have paid the 
huſband, and the Court would not have made him refund, there 


Lean be nd difference from his retaining againſt the bufband. * Slip: bY 


hase, Lord Elibank« had ſued; and the Equity of the wife, 


Ving ea very large proviſion, was out of the queftion, this Gurl 5 


- vould neper tonipet/ che adminiſtrator to pay thät fhare to, his 
3 cbt, unleſs the latter would allow dhe debt This Court goes | 
pitely beyond Courts of Law as to ſet- off. 'It would 'be rang | 


4 1. 1 Ld 


ing where ſue could not intervene” to prevent "his". payin ying £ her | 


© * 


 buband.and. the huſband paying his debt out” of that.“ "RUS 


v Blaſter, Jenn v. Moulſon, and all the other caſes, go upon the | 


lame ground: that the property was in the Court; and the Huſband 
or nis Lallignees could” not have "It Without the 


424 n 


"A . 15171 5 5 4 ; E ; 7 7 ſtrator 


353 germit the Wife to inter vene agafuſt che admipiſtrator ret. is an- e . 


alliftance; of the * 
Gourt. In this caſe the Plaintiff comes to get it from the admini- ; 
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1801. 
— 
Lady: 
51 ont” Elna 
. ** , a „ 
INTO - 
0 'LIEW, 
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54. FE EN 8 | 


"1801. " Qrator comragy 10. 6 busch Equity between him. and her huC. 
bend. There is no inſtance, of a bill by the wife againſt her huc. 

es 4 ur band to have the property | ſettled to her ſeparate. uſe ; which is the 
Monro | object of this bill. This property, though ſubject to the Equity of 
SEL any wife, is the N of * Ra ; CNN v. ä (s). 
7 * 3 Gemeal þ i. 3 n 1 e 

to do with this caſe. The wife being dead, and without iſſue, he 
queſtion. aroſe between the aſſiguees of Mr. Packer and the next of 
kin of Mre. Packer; and it was inſiſted, that, if the agreement had 
been carried into execution, Mr. Packer would have been entitled to 
the money; and ſhe having been provided for during her life, and 
I | being dead, and not having left any children, the purpoſe, for 
Pubich the Court laid it's band upon the property, to lecure a ſet- 
dilement, was at an end. The rule is clearly laid down in March 
v. Head (b); and it is now a ſettled rule, that if a huſband in 
right of his wife becomes entitled to any ſum, exceeding 200 l. (c), 

- this Court will not permit. him to hade it without a reference to 
the Maſter for the. purpoſe. of a ſettlement; unleſs the wife con- 
ſents, that it ſhall be paid to her huſband. The rule is clear, that, 
wherever the huſband becomes entitled to ſue in right of his wife, 

4 che muſt conſent, - that he ſhall have it, or he is under the ne- 
ceſſity of making a ſettlement; unleſs the Maſter is of opinion, that 

| the ſettlement already made by the huſband is ſuch as to anſwer all 
the purpoſes of the wife. Packer v. Wyndbam is mentioned by 
Tord Hardwicie in Bates. v. Dat 4 (4) as conſiſting of many par- 
nces. Morrall v. Marlar has determined, that the 
wife may file the bill by her next friend; and there can be no 
| doubt, that this plaintiff has an intereſt; that will enable her to 
lle fuch a bill for the purpoſe of having her ptoperty aſcertained. 
Lord Elibank is paſſive. It is true, if he had affigned this to 
Montdlieu, that might have /bound the plaintiff: but he has not 
done ſo. This adminiſtrator ſtands in the character of truſtee ; 
and has no right. ta object merely for his own advantage. If this 
bill ſhould be diſmiſſed, the defendant would not be diſcharged: 
but on the death of Lord Elibank the right would ſurvive; and 
Ml 55 bit 0 a new ills - It i 1 not like: a ä She: wo OR 
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Lon n only Uiffculey 1 1 bad in this 1 de Feb. 19. 
was upon the form of the ſuitz whether a married woman by her e 
next friend could be the plaintiff in this Court. With reſpect to 
che point made by theianſwer of Montolicu, that he had a right to 
retain. againſt tha debt of the huſband, being poſſeſſed of the 
fond as adminiſtrator, and the wife being one of the next of kin, 
bh am ver clearly of opinion, the defendant had no right to retain. 
adminiſtrator. is. truſtee. for the next of kin: the plaintiff being 
2 tliews if ſhe has any Equity againſt her huſband with re- 
gend. tolthis money, that Equity will clearly bar any right of re- 
3 uiner h can ſet op to the property, of which he became ad. 
winiſtrator. With reſpect to the, only difficulty. L had, upon the 
point of form4- if che is entitled, and there is no way of aſſerting 
her right againſt her huſband extept by a bill, that objection, I 
think does not weigh much. If the defendant Montolieu bad * 
douehnhat would have been the natural thing, and the right thing, 
nd yl certainly would have done, but for his own intereſt, 
thave: been the plaintiff, deſiring: the Court to diſpoſe ; 
ofaths fund, dand for her benefit, to protect her intereſt in it. | 
Them pen all the -cirgu ſtances - it is very clear, if it had come 
| beferesthe Court, it would. have been matter of courſe to Have 
pronorinced upon her Equity upon the bill of the adminiſtrator, 2 
| praying; that the m. ney in his hands might be properly difpoted 
of uud 1 would not have ſuffered this money to be paid to Lord 
Elibunl without Waking a - proviſion for her; for the proviſion'* 
uponber marriage was clearly not adequate to her fortune; „ 15 
id cdear, / that prosiſion was? 1 made upon the expectation, that by 6 8 5 "= 
cioymſtances- to Secur in his family there would be an opportunity „ 
to do bettet for her at a future period. The difficulty was, that it 
is very unuſual in point of form; the 185 8 on the W | 
ue dna of ths, ;Kbfb4ad. 5 4-01 
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Lady 
Exinanx 


July 22, 23. | 
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(except the wood growing thereon) diſcharged of a fe- farm rent 
iſſuing out of the ſame and of an annuity of 167. a-year, payable 


1800. 

A Feb. 19. 
1801. 
Deviſe in 

truſt to dif- 
poſe of the 
pre miſes unto 
and amongſt 
the deviſee's 
-four child- 
ren, in ſuch. 
manner, 
ſhares, Sc., 
as he ſhould 
by deedor 
will appoint : 
one dying in 
the life of bis 
| father, before 
appointment, 


was held ea- 


titled to a 
4th; the fa- 
ther after his 
death having 
appointed 
three fourths 


to his three 


ſurviving 
children re- 
ſpectively, 


Account of 
rents and 
* profits con- 
_. fined to fix 
years by an- 
alogy to 
the action ſor 
meſne pro- 
. 


ente in Fan 


-Dicla, that the defendant Montolie is not entitled to retain in 
ſatisfaction of the debt due from the defendant Lord Elba to 


” 
* — 
1 
o « 


bim; but that the diſtributive ſhare of Lady Cranſtoun's fortune, 
| accruing to the plaintiff as one of her next of kin, is ſubject to a 


farther proviſion in favor of the plaintiff and her children; the 


ſettlement made upon her marriage being inadequate to the for- 
tune ſhe then poſſeſſed. Refer it to the Maſter to take the ac- 
counts, and to ſee a proper ſettlement made upon the plaintiff and 


her children; regard being bad to es extent of her fortune and 


the ſettlement already made upon her. 


| READE + v. Abr. 


2ER Nborz Wy his will, dated the 1 3th of July x 1752, ; deve 
to his wife Beatrix certain eſtates; called Fryom-Court Farm 


to Mary Hibberd, for her life; and after. her deceaſc he gave to 


bis brother-in-law George Reade all-the faid eſtate, with the woods, | 


Ge to hold to him, his heirs, He., for ever; upon truſt, that the 
faid George Reade, his heirs or aſſigne, ſhould ſell, give, deviſe, 


or otherwiſe diſpoſe of, all the ſaid premiſes” with the appurte- 
nances unto and among his (ſaid George Reage's): four children 


by his wife, the teſtator's ſiſter Barbara, deceaſed, wiz. George 


Garret Reade, William Reade, Barbara Reade, and Jane Reade, 
in ſuch manner; and by fuch ſhares; aud under ſuch/direQions, a 


Gee Wen mould by deed or wo ne 5 Py 93 


1 1 


The 1 ao dene 1 freehald. 3 to bis EM 


| William Reade; and he gave his wife all his houſehold goods and 
other ſpecific artieles ; and directed that George Reade, his exc- | 
_ rutors, Vc., ſhould as ſoon as conveniently. might be after the de- 


eaſe of his wife out of che rents and profits. of the eſtate, called 


 Fryom Gonrt: Farm, deviſed 10 him, in the firſt place reimburſe 
and pay all the 'teſtatbt's debts, - funeral expences, the fee · farm 
rent, the annuity to AA Hhibberd,. and the legacy therein before 
given by the teſtator to his wife, and Which his executor ſhould 
have paid out of - his perſonal eſtate thereinafter deviſed ; fo as his 


a A 7 X » Py 3 N ; ; mew 8 
* v * 7 - a, F 
9 1 15 4 5 1 9 ee 
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Kites in Wine, 


legatees hereinafter named might not be charged. with" the fame; 7 
and that; George Reade ſhould, after the payment aforeſaid by and 5 
out of the reats, iſſues, and profits, of the eſtate called Fryom Court 5 
Fam, pay the reſidue of the rents and profits unto the ſaid four 
children of his late fiſter Barbara, wife of George Reade, by half- 
yearly payments in add by ſuch dividends, ſhares and proportions, 
as George Reage ould think fit to limit and appoint the payment 
| thereof and in like manner by the ſame ways and means as the 
| teſtator had before directed the diſpoſition of. his eſtate, called 
E Fryom Court Farm; and all the reſidue of his goods, chattels, per- 

ſonal and other eſtate, whatſoever and whereſoever, not therein 
before by bim given and deviſed, he gave and bequeathed to 
George Reade in truſt for and for the equal benefit of his (George 5 
Reade s) three younger children, William, Barbara, and Fane, to 
de equally divided between them, ſhare and ſhare alike, as they 
ſhould ſeverally attain their ages of twenty-one years; and the 
intereſt, proceeds, iſſues, and rents, of the ſame in the meantime to 


| be applied towards their reſpective maintenance in ſuch manner as 


their father _ 8 _—_ for their W 5 


1 a EY ted a 2oth of March 1505 ha deviſed and : 
pi eſtate: to his wife for life; and after her deceaſe to George 
Reade, in truſt for him George Reade to ſell, give, deviſe, or other- 
wiſe diſpoſe of, in like manner as his other freehold lands were di- 


reed by his ſaid will, for ſuch uſes and purpoſes as were directed 
by his _ my and « to no other ule . 


6 . Reade, the del fou of Wen Reade, tied i in the 
| life of the teſtator; who died in 1768. Jane Reade married 
Joſeph Willis. By indentures of leaſe and releaſe and appointment, 
dated in July 1769, reciting the will and codicil, and that George 
Garret Reade died long before the death of the teſtator; and there- 
fore George Reade was minded to appoint three fourth parts of ſaid 
freehold eſtates unto his ſaid three ſurviving children in equal 
| Hares, it was witneſſed, that in purſuance of the truſts and powers 
veſted in him by ſaid will and codicil and in execution thereof he 
gave three undivided fourth parts of the ſaid eſtates, to William 
Reade, Jane Willis, and Barbara Reade, their heirs and eve, 
bas to 2 5 divided between them a as tenants in common. 


+ 1 * e 7 + * 


By 


746 „„ 995 es in ehwitity; 

1 | - Dy: Ace iere dated the it of Auguſt 1965; 0 a Fins, the 

1 ſaid. three fourths of the ſaid eſtates were ſettled, as to one fourth, 

nt „to the uſe of Milliam Reade for life; remaindet to truſtees to pre- 
EA DB. 

| ſerve contingent remainders; remainder to his firſt and other ſons 

in tail; remainder to his daughters in tail, with croſs remainders; 

remainder to Fane Willis, Barbara Reade and George Reade, the 

ſon of George Garret Reade, or any or either of them, or any iſſue 

of them, in ſuch parts and for ſuch eſtates as William Reade ſhould 

appoint, and in default thereof, to them and the heirs of their 

bodies, with crols remainders in tail; remainder to William Reade | 

| and his heirs; and as to the other two. fourths, to the uſe of Fo ofepb 

and Jane Willis and Barbora Reade. reſpectively, with ſimilar li- 

mitations to their ſons and daughters, and remainders, e 

n Reade, the 8 on of AD . N N L 


Age . * 


5 The teftator' 8 3 died in 1% George Rea, f fon - 
P xs Garret Reade, was then of the. age of nineteen. He died in 
September 1775 inteſtate; leaving George Reade, born in Moy 
1775, bis only. ſon. and. heir at law, and alſo heir of his great- 
grandfather, and of Fane Willis and Barbara Reade; who died, the 
former in 1777, the latter in 1779, without iſſue; no appoint- 
ment having, been made under the W anapth as to 5 wn. 
PU, Jo fe Yeph Wi Lis Gied before his viſe. MO ay 5 1 
The bin was. | filed ; in \ Jul. 1 55 5 Gage a hs * 
3 of George Reade, the deviſee in truſt), Who attained the 
age of twenty- one in May 1796, againſt i lliam Reade, executor 
of his father George: Reade, the deviſee in truſt; ſuggeſting poſ- 
ſeſſion by the defendant and his father ever ſince the death of the 
teſtator s widow; and praying a diſcover „ and an injunction to 
reſtrain the defendant from ſetting up wg rand," terms * 
the BIO oſe ang defeating an Ma pg „ 
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Ihe de ns, by dit 2 not age up any e bicept 
uadhy, the will and codicil and the ſaid indentures, the plaintiff, 
claiming the fourth part of the eſtates, that was not appointed by. 

his great-grandfather, and his proportion under the ſettlement of 

. Willis's and Barbara Reade's fourths, making in the whole 

1, two ſouribs of the eſtates, brought an Ejectment in 1798; and gb- 
. - rained a verdict for two fourths'; 3 ſubject o * opinion of the # 


1 « w 3 
2 b 6.4 "= 4 
5 ee 7 Pf o& x © » 4 


2 15 


. Takes: in Chantery. 
Court ay King 8 Bench as to the fourth, Which was let wü ' 180 
ed; and upon argument of that queſtion on the caſe reſerved the\, 


Court were of opinion, that the plaintiff 3 was entitled to that fourth, 
an e entered WP ing . 5 > 


'# #4 


Upon hat >» FOES a be deun bill was filed for an en 
of the rents and profits; received by the plaintiff's great-grandfather ; 
| and by the defendant ſince his death, and for a partition. The 
defendant by his anſwer. ſubmitted, whether the plaintiff became 
entitled otherwiſe than legally to the fourth part, of which there 
Ins 0 appointment; and whether the defendant as ſurvivor of the 
four children of George Reade did not become beneficially entitled 
to that part; and that the opinion of the Court of King $ Benck 
having been, upon the admiſſion, that the plainiff is heir at law of 
| Peter/Rooke, the teſtator, and of George Reade, the plaintiff's great- 
| grandfather, and of George Garret Reade, that the legal title to the 
two foürths of the eſtates was in the plaintiff, the verdict and 
opinion of the Court are not concluſive i in this Court as to the 
queſtion, whether the defendant is not beneficially entitled to the 
unappointed fourth. The anſwer alſo inſiſted, that, as the plain- 
ff's great-grandfather was not in poſſeſſion of any part of the 
premiſes, ſubſequent to the death of the teſtator's widow, the” 
plaintiff has no claim upon his perſonal aſſets in reſpe& of the 
rents; ant he ſubmitted to account from the Cs on Yo 1 
| Wi the and Barbara Kana 8 eee e 


\ 


The Attorney 8 ail Mr. Hall PW the plainti Arbe ca ca 0 of 
Maddifon v. "Andrew (ö) as to this point has been impeachet i in 
Witts v. Boddington (e) and other caſes by Lord Thurlow; who 
ſaid, it was impoſſible to infer a joint-tenancy, where the teſtator 
meant diviſion. Tn Trundell \ V. Eames (d) Lord Bathurſt upon the 
word amongſt” held it a tenancy in common. The direction in ; 


COTS A 


this will is to give unto and amongſt the four children. | 5 Nothing = 
in given expreſsly 1 in default of appointment: but a gift is to be 
raiſed by implication ; "and if ſo, it muſt be a gift of the ſame | 
deleription. "The truſt was only as to the ſhares, a power 'of „„ 
kon! in the father. II the four children had ſurvived, he could 1 oo 


"= 43> 4 
| bt OLE 


{ 


0 See the e 8 7 erm 27 B. R. 118. 

63) 17 of. 77. ö \ „„ 

le) 3 Bre. C. C. 95. ated owt 0 Regiſter! 8 book; ante, Loh es in | Brin v. 2 bogs. 5 
( Before Lord*Bathurf,. 11th February 1 8 ſtated from the FOOTY book 4: ans 3 
* C. Wh in a v. Canpbill. | 8 


not hs enclutled 2 anyone... The winks is, they . A 
"tenants in common, And not as joint-tegants.. Upon the defend. 
Ant's conſtruction it muſt be contended, that if all the children 


1 . had ſurvived the father, and he bad died without an aPpointment, | 
- they could take nothing: but that is not the way, in which the 
Court conſtrues theſe powers. The Court makes an equal diſ- 
tribution, becauſe they have not the diſcretion the truſtee had to 
make an -unequal | diſtribution. Can-this: gift to the four children 


22981 i 9 


in ſuch proportions as the father thinks fit be ſaid to be a gift to 
bene T Jeſs number than four, or not to be a giſt to any of them? They 
A Yo won are all tenants in common in the proportions the father ſhall name; 
an lt if he does not name the proportiona, then they muſt take 

equal. La chis caſe the ſubject is real eftate, given to be divided 

among oy children; one of whom was heir, at law; and the 
rents and proſite, ſubje& to certain charges, are to be Ae 8 
ell as the eſtate, Therefore it muſt veſt In ſome way at the 
ech af the teſtator ; and there is ns great difference between 
this and Madajſan v. Andrew; where the wife was reliduary 
legatee; and it was conſidered only as a direction to her, in what 
manger ſhe ſhould diſpoſe of the 600, part of the relidue, and 
Which ſhe. was not bound to diſpoſe of vill hef death ſo chat the 
might retain the intereſt in the meantime. Accordiug to the 
modern caſes the intereſt there” would have been canſidered as 
$A N Aſtisg, ſubiec to be deveſted. In a note of that caſe by Mr. 
adde Lord Hardwicke n to IA a0 e 165 

in eee e 


£ 


"Mr. Mongfeld and Me: due. go the 
rr fo wir] 


et 70 


adi v. oO 6 * cited | 
1 i caſe of A "Gabba appointment: being to-a dead child. 
The argument upon this point was not neceſſary to he deciſion. 


1 have 4 note of that caſe ; ; which 1 believe was taken by the pr pre- 


ſent Lord Pery; who was then at the bar. That note alſo repre· 
. ſents Lord Hardwicke to have been clearly of opinion, that it 
| Power of ap- Was not veſted. That, I doubt ; for certainly upon the modern 
| | — 00g caſes it would be conlidered veſted, ſubje& to be. deveſted El. 


vent the in- os 
Tz ng 00 Zee PL. cha v. Fr 8 antes vol. 2. 686. where this et abs held ar 
duell. greatconſideration.by.the Lord Chancellor,. See ale We. hattet erer 1 1 the. 
5 ſame affect ate, vol, 3, C61. 2 v. die. and. Gon ve” Ghar | 
berlain, - _ vol. 4 13 
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Tok el in the note 1 low fays, he Vin no eile, where | ay. | ; 
the intereſt has been held veſted, where the ſum is not certain; 

"that therefore'it was contingent; that it was inſiſted to be veſted, . 

lubjest to be deveſted; but it would not bear that conſtruction; = 9 
for it bs Ia . the WS: to be ** her diſpoſed of among, the ; | = 


33 5 . 
6 9 ; 4 5 17 : l 1 
Difference 
e isa | material "HI 1 Ree? and. money. = ney OY 


money, any part, that fails, of courſe falls into the reſidue... Then, = N 
here the ſum is ſeparated from the bulk of the perſonal eſtate, i it power of p- 
would be a forced conflruction to throw chat back into the general Pintment. 
reſidue. Hut as: to land, there muſt be an eſtate given: the in- 
3 tention-to. give is not ſufficient, In Marryat v. Townly. (a): the 
„ expreſs Joint=tenancy x was controlled : Lord Hdrdewicke held; it was 
all blunder : : it: was impoſſihle it could mean a joint-tenaney; as 
the conyeys ce Was to he at the reſpectłve ages of wenty- one; and 
there was en intention of diviſion... FT 1 


. 
1845 . 3 


A TD not ly W wa 7 . this ak but an 5 
inclined. to ien, Rage ad Reade: SA n adviſed at thet time "wy | 


#4 


Toxy eren this 1 ohio; <piniion is, that che 
execution of. the p power 'by Ge corge Reade, the great-g randfather of : 
the plaintiff, was good, under the circumſtance, that had taken 

place, of the death of his eldeſt ſon, who in the will wag one orf 

the four objects of appointment, and who died in the life of his 3 
father, before any appointment, 'Under thoſe circumſtances, 1 
conceive, the father well and properiy executed bis power by ap- 
pointing only three fourths to his three ſurviving children. I do 

| not"find, ar the 'Court of King's Bench had determined the; 

I precdte gelt. ＋ father think, that was the opinion of the Courty | 


though. they would not put it b la, and would not 80 farther 3} 
Ines 2 5 legal title. . 
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a Aga fore is entitled to two n but cas a mee 
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count of the rents and profits cannot go beyond ſix years. „ 5 


een, at Tow. Myidea in giving ** "the te 


Y 1 (a) ieee 102. . 8 Bl | 
5 BY 


that the bill prays too largely. You cannot recover more =... Ma 1 


"The ſucceſ- 

ion to the 

perſonal 

eſtate of an 
- inteſtate is 


- regulated by 


the law of 


that lace, 


which wes 

his domicil 
at the time 
, of his death. 


For that pur- 
_ , Poſetherecan | 


be but one 
domicil; and 
the Lex loci 
rei ſitæ does 
not prevail. 


The mere 
place of birth 
or death does 
not conſticute 
the domicil. 
The domicil 


of origin, 


which ariſes 
from birth 


and connec- 


tions, re- 
mains, until 


\ clearly aban- 


doned and 
another 
taken. 


In the caſe 
of Lord So- 


_— TTY - IC 
* 


n 


nnn n 


e is; that you are legally entitled; ; {then che etage of 
og obliged to ſue. in Equity does vot alter the nature of the 


aQion for meſne profits. * He muſt baye the colts of. the bill (a)... 


@ For the ie 3 on ata of bers of oppointmene 
fo Boyle v. The Biſbop of Puterborough,. 3 Bro, C. C, 243+. ane, vol. 1, 399. Briftens h. 
F ardi, Wilſon v. Piggott, Routledge v. Dorrill, Whilllr v. Webſter.” Smith v. Lord Camel. 
Ford, ante, vol. 2. 336. 381. 357. 367. 698. Crompe v. Barrow, Janderset v. Aclin, 

ante, vol. 4. 681. 771. Hollen v. Tanner, d v. e th v. Le, ante, us, : 
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FT \HE 1 in theſe 5 8 was, whether the a onon of the 

Ne .perſonal eſtate, of the late Lord. Somerville, who! died inteſtate, 
fea of real eſtates i in Scotland and in Olaeglenſbire, and poſſeſſed 
of perſonal property in the Engl 00 Funds to a very, large amount, 
ſhould be made according to thelawof Scotland or the law of England. 
The claimants by the law of Scotland were his Lordfhip's s nephens 
and nieces of the Whole blood, exclulive of Lord Somerville, as as 
being the heir at law entitled to the real eſtates, They were the 
children of the inteſtate's deceaſed brother, and alter of the whole 
blood, Colonel Somerville and Ann Whichmore. Burgeſe. Sir Ei. 
| ward Bayntun,, half-brother to the inteſtate, being the ſurviving 
ſon of Lady Somerville by a former marriage, and twe nephews | 
and two: nieces, of the half. blood, being the children of a deceaſed 
brother and ſiſter of the inteſtate by, a former marriage, claimed to 


participate in the dittribution under the law of Expand... Lord 
Saen obtained (Recor 4 «dminifiration. = 


„ e 
x -& 4 
” * * 
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The vers cireumſtances were e eſtabliſhed by the evidence . 


Tbat W of ths Soner vill 4. faniily, — 5 2b the 1 en 
ws directly deſcended, had been wholly. ſettled | in Scotland above. 


.merwille, of two. acknowledged domicile, the 2 ! in Scotland, oh a nenn. houſe i in London, N 


1 hs. nn former, which was the — 


* 


1.3 


11. Father, 1 Lord Sor „ Erk eite tb 


of profecuting his claim to the Barony of Somerville; which he Wa a 


eſtabliſhed in May 1723. in 1724 be married 'Mrs. Rolt of cM 5 


vir 


e Park; -where he reſided with er on her eftate till 1726; ; 
when' he returned to Scotland, His daughter Ann was born dur- 
ing that reſidence in England.” He continued in Scotland, where | 
his two' ſons the late Lord Somerville and' Colonel Somervill: were 5 
born, til 7 in "which year he went to Briftol on account of 
Lady Somerwille's health. In 1732 he returned to Scoffand; and 
continued there tin Lady Somerville's death in 1 734; when he 
rent to Engla 4” to bury. her and to furrender her eſtate to Sit 
tun, ſe of "her ſons by a former marriage. 1 Wada, 
ve married ag n f and immedi lately returned 3 
his refidence in Seotlanid where lie continued till 1741 ; when he 
was elected one of che fixteen' Peers; and came up to attend Par- 
lament; and refided three winters in Tonton for that purpoſe, 
going in 
bastel 2 Ltd of Police r ee be vent to refids there; ab. 


. . 2 
enen 
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be N to the King and to viſit his daughter. Aſter paſſing Nn 
"week ſand on that afion tre returned to qr | 
er jen quitted it; dying a at his hbuſe there in 1 765. 
reßdenee WStotlend was at the family ſeat ealled The Drum, 
mervill n | vhich he 
0 RITA winter, DO Te OW 
Th Ada Twink ren was 3 on a and of Hane 1727 5 mae? 
Kulm either at Somerwille< Houſe, or at Good+ Trees, an old man- — 
von; in\the_neighbourkaod, rented by his father, while the houſe | _ 8 
as rebuilding... He \\rembined there till the. age of nine or ten 
yearsg ia che courſe of. which periad he was at ſchocl at Dalkeith, r 
and afterwards. at Edinburgh: At the age of nine or ten he Wes . 
ſet iutd England to Mr. Somerville in Gliuaeſt hire, He was a 
2 there for ſome time; afterwards.i in June 1742, he went to 
eee he \quitted,/ at, Cb 1543. ⸗H z 
te Caen, in Nermandh for the purpoſe of education; 
where be remained al the 2 of eighteen; when N 2 the - 
n 2 the 92 4 ways ws 
volunteer; and was or at the battles of Preton Pans and 
ver. v. _- * . gala: 


cottinutel 95 Scotland, il he Wile wo 22 in 170g or 170 e 
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ſummer to his eſtate in Stotfand. In 1744 being ap⸗ ae 
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Culladen; nt 1 eee ee "OY 
end Howl. Te cantinued in he army till the peaer in 163, 
and at different times during that period was in Hugland, Scotland, 
and Germavy, :Whereyer, his regiment happened to che, 4ither jd 
quarters or pn ſervice. Soon der quiaiog dhe army in 4763 be 
wehe Scatland, to Jamerviller Houſe; and ig. father. ſentled an 
annwiry vpan him. He then went abroad. In Seprember x56; | 
an account af bis father's illness he returned to Sraflaud; was pre- 
ſent. at his funeral id December in that yar; and continued is 
FGearlend abopt fis months -afterayards: but got Apgoeeding in an 
application far. bis father's apartments in Helyreods Zhufe he wen 
10 Londans but did not rg off ang. gf the ſeryants at Somernill- 
Houſe, From this pęrigd, in 4%, there 3728 do evidence as tp 
we ee ate nl 4778 er 1779 (eh, farther chan that be 
London and Ei Hem lier | 


t9 en ear, e aer. Mega ag] | 
this deut 38 His winter reſidence till his desth; S0 ing eren yea 
93 wulle. He for the fuer; and Hiridiog the your any 
cha bee The landlord of the hau 
chaſed the:ground-leale, of which chirty-Gx 5am epi 
at Mighymaer 1787, Lord Semerpille! endeavanced: ih get him 1. 
rkeiinquich jt far. a premium aud, expratied regret at the refula. 
Being aſſeſſed co the taxes nt g rr e 
was reduced 10 $44. fer an,. About ten ygars befare his death 


be was elected one of the fixteen Toes ang: O_ 
: nne _ every — m 
= N f 18 0 M ng ne mod 8781 50 


_ety Sent —— ſtabliſnment 
were ſuitable to his 'rank'and fortune - I Land 


an he Rad only 
one or two female ſervants; and brought tre men ſetvants from 
Scotland; taking them back with hiwig "add er leb horſes oe 
-eafionally;! Ede manner; ef Hiring here was very ; ſeeing 
no compliny ; "Gning whually'at a cleb; and keeping his Kerim 
on board Wages. The houſe was out ef repair; "ani Furniſhed 
upon a ory" limited feale;”” The furgiture, wiel 0 vit 
-couls, and Plate, Gia tity for (0689. 425 auch the fxtire 


gs 10 5% si th ö ad 9%: 


The faſt. was 1 Jie the. farmer fe _— hr ” 
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3 To. fins. et his Hinds Aces a 
" that; he - conſidered | his reſicence in London - only n a 
lodging heuſe, and a temporary reſidence during the dining; of 


where he was born, with the warmth ef à ves lui he bften 
complained with acrimony, that im atry difputes, whith he ha 


4% Win reſiding ſo little among them About u mhomh before 
bis death Colonel Reading urged vim te make u will; obſerving, 
+ that it would be oruel to Jeave his natural children without pro- 

viſion; upon which he Kid he meant w take care of them and 
alſo of huis brothers younger children ; and Yoon ufter this con. 
yerſation the imteſlate told Colonel Reading, (the depenent,) that 
| he bull ſeen Sir Numa Bland Burg; who hall alarmed bim by 
telling him, if he died without a wil, his perſonal <ftate woild 
be divided among the ſeveral branches of his family; which e 
_ .afterwards he | «Cdn _ 
__ and world:then wake ba . 
4 i 24 ot ROE SDA. 1 . 0 45 
| SERPENT EIN L 
bis houſe in Lon. 
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d Soner vill ede 
ri 1796, during the finiog of Patfiatnent. 
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ee hs ad 3 Achseper ut Vphgez 
Hinſe, by ber depoſitions ſtated, that the dad e ateſtati 
ua he was a0 Englſpman ; aud when ſhe told iim, that hen 
+ ſpeaking againſt Scotland, he was ſpeaking. againſt his own country, 


in England: his connection were Z©rgh/b; that he had no friend 


in e and every thing he did was aſter the Eugliſb faſhion. 


wma promiſed his father, when dying, that he would live one 


udich came before the Seſſion, it appeared to be à diſadvantuge 


he would anſwer, that he was bort in Scerland: he was educated 


leponent had heard him ſay, his reaſon for going to Scotland. 
. that, be might be at his eſtate ; that he did not like it; but 
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Parliament ; and ſpoke of Scotland as his .refidence and home, 4a 


| ln an bet, er the "Bank af Fila he ee e 


of the year in Scotland, and the other in England ; that he con- 


ſidered timſelf an Eng//bman; that his eſtate in England was pre- 
ferable to that in Sroland; that he preferred England; and would 


| never viſit Scucland except on account of the promiſe to his father; 


and that he did not care though eee were burnt; ; 
; and we he e f laid in conver 10 N 5 
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dale canſe (a) it was not thought a ſuhje 
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2X be, that the perſonal eſtate: of 


Cy) In de Heat of Lords, . 2 01-426 


i Then n eo aides expreſſions "RY 
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-.N, be 8 EIT the Solicitor Pars Mr: . * E 


| Ar M:*Into/h, for the plaintiffs. in the firſt. cauſe; Mr. Mongfeld, 
: Mr r. Adam, and Mr. Lockhart, for. defendants in the ſame intereſt; 


claiming at next of lin of the whole bleod-by thedaw: of Scotland. 
The queſtion i in. theſe caſes muſt now be underſtood to depend 
entirely. upon the domicil of the late Lord Somerville: the: caſes 
decided having put intirely out of ſight the Lex loci wet file with | 


reference to this-queſtion, It was never -underſtood-in this or any | 
19 country but Scotland, that the ſucceſſion to moveable property 


could be regulated by two different laws. Some decifions in that | 
country certainly did aſſert that prepoſitionz but in The Annan 


of queſtion; and Lord 
the Houſe: of Lords in Pipon 


Hardwicke i in Thorne v. Watkins (I), ihe 


v. Pipon (e), and Lord Macteles geld * in per 


caſes, had no doubt upon it: but the point was completely decided 
in Balfour v. Scott (a), Lady Titchfield's cgſe; in which the ground 
of the judgment in the Houſe of Lords was expreſsly declared to 
the inteſtate was to be diſtributed by 
the law of England, where he had his demieil. That declaration 
was. certainly intended to put an end to the poſſibility of raiſing 

the queſtion in future, The doubt was raiſed in che .caſe'of Bruce 
v. Bruce, from the, manner, in which the judgment was given, 
out of ſome tenderneſs, to what had paſſed iu Scatland. The In- 


terlocutor of the Court of Seſſion was ſo worded, that it might have 
been underſtood to go upon the Lex loci rei ſitæ: but it was not ſo 


underſtood in the Houſe of 5 


. who were of opinion, that the 


5 perſonal eſtate in England, was 40 be regulated by the law. of 


England, not becauſe. it was ſituated· in England, but becauſe the 
domicil was in England. In The4nnandale caufe the Lord Chan- 


cellor takes the 1 as. cogeludedz \for, he intimates! a 3 
ane Ne | 6 1413-4 ng * Wish 1 7 2250 : 
| 8 . Aa 1 N . 6 yt nd : F 

1 the Tas 8 the C Ce 8 rt ani 3 W to 
the law of domici and wo "on muſt no be _ to * 
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. Me oeh gan vile 5 to he 2 as nook b 


his. Bomieib a5 uus desth. At bis birth without queſtion his ſole 


domigih:was” in Seolland;' the only place, with” which he Had any 


be wi in dhis country as one of the ſixteen Peers of Storland, he 
reſided: chiefly with the Pay: 
therefore as to his\domicil; aud the domicil bf origin of the late 


Lord, ite plaet of his birth, continued during 15 father's life... 5 
During that perio chere is 50 Pretence to ſay; he had atly other 
dommiell han the houfe of nis father. He hid no other fixed and = 
ſettled habitation. - As heir apparent of the family he is tö be con- 
em à younger brother. The heir 
ft: te, as that 
to which die 18 60 return, and chich is to be his; ad object of 
relidence.and--attachment; Which does not belong to che other 
branghes. of the family. At his father's death in 1765 he Had no 
Houſe: If he had died at that 
ut“ Fhere was no place in 


ſddered in a different light fr 
apparent inuft always look to the family Kouſe and e 


bouſe whatſoever except Semer ville / 
period, chere could have been no doubt; 
England; that could be deenied'his' domicity though he had an 
eſtate. in Gloweefterſbire, It nes upon the othier fide to ſhew „ chat 
the clear, unqueſtionable, domieil, gained by birth, SHI, con 
unte dining]! the” life! and after the deäth of bis father, Was 


abandoned 4 Siven up, and that he ceaſed to be à reſident 5 


Sankt Waun any degree of reſidente in England without 


ſidence muſt be taken 


beyond his life: but the nature of the reſidence 
deſcription, _— is 7 | to 
Gil Law(a)-is 


. _— 


yntun family. There can be no 8 


nee-in Scotland would be ſufficient to change 
gene 6 to 1778 there is nothing to change it. 
From that period though he reſided in the winter in Londun, and 
only in the ſummer in Scotland; his permanent and conftant re- 
taken to be Somervitle-Houſe, not the houſe 
in Landon, ough held upon à term, that was likely to endure 
was not of that 
; 4 N in the ; 
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connedtion--\His father had nd eſtabhfhment im Enzlanz, When Lees. 
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blen well 10201688 3 


e 223 Was \conlidered: by him 3488; bis 5 
ixcl and permanent redepee, that, ef, his family: 5 Neg ; 
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= , Lesbe. whole evidence he lived more in the tile of a nobleman at Somer. 


dag 


>» 


4 e of convenience. | There b conſidered Mate ae 
in the character of à private gentleman: at the other as Lord 
Somerville, He was a man of ceconomy-: but it is clear upon tbe 


ville- Houſe; and certai inly by no means ſo: in Henrietta. Street, 
His reſidence for the purpoſe of Parliamentary duty, on being 
elected one of the ſixteen Peers in 1790, according to all the bs 
on the ſubject would have no effect. It is very convenient, that 
the original domieil ſhould continue, unleſß an bament; is 
meu; and it is agreed by all writers on this ſubjeQ, that from 
the moment you fix the domicil, an abandonment and a complete 
ſubſtitution of a new domicil muſt be ſhewn, It is not enough to 
ſhew reſidence in another place: the reſidence in the antient 
domieil likewiſe. continuing. The one muſt completely ſuperſede 
and do away the other. The preſumption in all caſes therefore is 
againſt change. of domieil; and the burthen of Proof lies on that 
tide...” By reſidence as an officer in quarters in England à new 
| Jaomieil could not be acquired. As to his winter reſidence, 
Which was lengthened, as he grew older, let them take the fact 
moſt favorably | for: them: admit, that he reſided ſeven months ok 
the year in England: is that a ſort of reſidence under all the cir- 
cumſtances, that ſuperſedes, the domicil he had; ſhewing a pur- 
pole to abandon it-to all intents ?: Suppoſe in 1766" he had yet 2 
domieil to chooſe, and there was nothing to go upon but a re- 
ſidence 1 in both countries, beginning at the ſame period, yet, taking 
with that. the cirgu mſtances, that his reſidence in Scotland was upon 
| his paternal eſtate, the ſeat of his honors, where his anceſtors lived 
upwards. of 600 years, the other in no _ ebnnected with his 
family, in which he lived in : o ſtate, a common lodging houſe, 
che domicil muſt have been in Soils, * Scotland he lived as a 


' nobleman, anxious to keep up bis dignity, as connected with chat 
country; and, though a man of œconomy, he lived there in a 


2 manner ſuited to his dignity. 75 In England he had no furniture, no 


_ eſtabliſhment: he ſaw, no company: the ſervants he brought to 
town were part of his Scotch eſtabliſhment ; which was a regular 
_ eſtabliſhment. How could it be ſaid, when he was leaving town, 
going to his Caſtle in Scotland, chat Ne! was going from home, a 
a aſojourtier,”a ſtravger, * a viſitor ; and that returning to London he 


was going, ubi Larem rerumque ac fortunarum ſaarum ſumman 
 conflituit } | Su Pre him with a an eſtate in ent. and er 
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* Aa; tack having: 4 midſion:houſe" and Mubliknient, * 


_ that he divided his time <qually between them: that would be 2 WY 
| ſomething like a*caſe : but even then the queſtion, which was his 0 


proper country, muſt be decided: in favor of Scotland; confidering, 


kee to England; other crcuniſtanices e che fame. 


r 17 FP 188 AH: J . : N i, »4 A - 
| chalk of the broker; and can afford no inference. 


be, conſidered an Engliſpnan; and liked better to live in "England 
than Scotland. That, which, it ig to be obſerved, reſts principally 


anxious to: be conſidered as an Engli ſhman : but he muſt have 3 


conſidered domiciled in Veland. It is idle to enter into little cir- 


cumſtances of that kind againſt ſuch a weight of evidence.” In 
Balfour v. Scott we were obliged to make uſe of ſuch circumſtan- 


that he was a Scolch Peer, and there was no reaſon” to give a 25 | 


upon! the ſuſpicious evidence of a. diſcarded ſervant, determines | 
nothing. This is a queſtion of fact. Dean Swift was very 


Lords ra- 


vit tt. 


The deſeription of Lord — in! the Bank böte is Win by, 


Some of the . 
VWitneſſes ſpeak to little expreſſions, denoting,” that he wiſhed to 


ces; which are only incidents i in this caſe. Mr. Scott had the in- 


tention of completely abandoning his domicil in Scotland about 


twelve. years before his death. His known purpoſe was that of 


watching the Funds; in which be had inveſted bis property. In 


the proſecution of that known purpoſe he broke up his eftabliſh- 
ment; leaving only A gardener : : he only went two or three times | 


10 Scotland; and upon thoſe occaſions never reſided at his own 


| houſe; but. was a. viſitor with his friends; and for the latter part of 
dis life he never went to Scotland. He had clearly choſen a dif- 


ferent domicil; Which completely did, away the doniciluum ori- 
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command upon the Hal. ifax ſlation, he went in the mail coach to 


there in any houſe of his own; nor as a reſident. | Under thoſe 


$8 
2 5. 14 


LS 31. n e 


G . v. - Binghn befor tho Houſe of Lords, 8th March 1796. 
1 | 


Scotland, and died there, in 1789. He was not for a day relident 


In hg: die: of Sir Charles if Doiglts (a) the circumſtances. were 

A theſe. He left Scotland i in 1741, at the age « of twelye, with a view 
to enter into the navy. From that time to his death he was in 
Scotland only four times: 1ſt, as captain of a frigate : 2dly, to in- 
troduce his wife to his friends; on which occaſion he ſtaid about 


| year: zdly, upon a viſit: 4thly, when, being appointed to 1 


5 
a citcuniſtances'i it way wong to contend, that he retained the domicil 5 


"ing : 


te 217 9 


1 all that time: ela a country, wk which; he had: 4 lige "TY 
nection. He had no eſtate there, no manſion-houſe. He Wag 
not a Peer of that country, + 5 There was nothing but the circum- 
ſtanees of his birth and his death; and upon thoſe circumſtances, 
_ becauſe he had an occaſional: domicit/there, the Court of 
Seffion determined, that. be was domiciled, i in Scotland.. He mar- 
tried in Holland; and bad a ſort of eſtabliſhment there. He com- 

manded the Ruſſian ba vy fot about a yenr; and was afterwards in 
the Dutch ſexvice. He bad no fixed reſidenee in Eugland ml 1776; | 
when he took a houſe at GH where he lived as his home, 
| when, on ſhore. That was the only reſidenee he had in the 
| Britiſh Dominions.. Whenever he went on ſervice, he left his 
wife. and family there; and he always returned to that place. 
His third wife was a native of Gofpo#t.” Im his will he ſpoke of 
his dwelling-houſe, at ' Goſport. Under theſe circumſtances the 
cauſe came. before the Houſe of Lords. The Lords co ſidered the 
eircumſtance of his death in Scotland, going there only for a few | 
days, as nothing. "hs 1 e e Se 5 to 95 
following effect: e ee eee eee 275 6} 


e "The" reſorts ng; in I, ale of mY penis; & the Court 

0 1 er. Seffi bib ate By tio Ke fatisfaQory 2 jos <17y dying i in "Scotland 
is nothing 3 For ite quite dent, the 177 poſe of g going t there was 
s And Vinited; 3, oi ing | ike W of hiving 

. ſettled wall there.” Tie Inrerlocutor lays, be bad an 
A "Solaftotal Witt thete ; "but t the queſtion n never depends | upon 
1 4 aft ehrten, "he" 5 9258 what, was the general. habit Y 
1 wr s He? kt is Ach to ſuppele a cale of. exact balance. 
Ki Bifth e he argument; and might turn the Kale; if al 
the other circumſtances were in #quilibrio: but it is clear it 


« this caſe, his circumſtances, his hopes, - and ſometimes his ne- 


a celities, fixed. bim in England. His, taſte. wight fix him at 
« Cofport i in the neighbourhood . of a Yard: A place alſo conyenient 


n 


5 yy to. him i in the Purſuit of his profeſſion, .. Upou bis viſit to 
1 "Scofland by a leer 35 eh N his 6 er 1 che 20 of his 
oh « TOM there.” 


7 / 1 ” CY 
4 * 1 1 \ + 8 0 
Fa 5 ; ow 1 ? . » 4. > 4 | r 2 ; * 3 4 93 £0 . 9 * LEY 11 7 0 . 5 ? 
5 „ 4 GE F 


NT} 


he 5 19 my Civil nam « 3 rerumgue . ac „ 
| © narum ſumma”. cannot be tranſlated better than by the expreſ- 
Fn of that letter; that he had no thought of ſening WP." his 
Tabernacle there, Um means the main eſtabliſhment, | 
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-The TE „ 9 vibe notice. S 5 "TIN 2 mill 7 „ 
which. would be totally ſubverted by conſidering him domiciled 7 15 „ 
in Scotland... It became important to determine the domicil i in that t | 
caſe; becauſe by a codicil he had impoſed a condition in reſtraint, LoreSowee- : 
of marriage upon a legacy to his daughter, with a gift over to VILLE. 
other children and 1 was contended, that the condition Was void | 

by the Jaye K Scatland, but good by the law of England on account. 

of the gift, over, (a). If Sir Charles Douglas. had died in the Ry Man an 

or N utch ſervice, his property muſt haye been. diſtributed accord- 

ing o the law. of Ruſſia or Holland; far he had made himſelf 4 


ſubject of thoſe countries ; FF and, by his eſtablihments there had. loſt. 
his cſtabliſhment. in Scotland. His original domicil havin g been 


abandoned, when he Alber entered into the ſervice of this 
country he became. domiciled wand : 0s 4 * or Dutchman 


b * on enering Jnto.our ſervice. | NN 
| 7 = 3 „ J, 
Lord . e e 15 . was not even wthe. 


| circumſtance. of birth in Scotland, and, with reſpect to Marquis 
Millan, | be did not return to Scotland after his Parliamentary duty, | 
Was doſed ; and there were. other conſiderable circumſtances, i im- 
porting an intention to continue in England. The, deciſion was. 
| properly founded upon this fact; that till a conſiderable period 
after the birth of Marquis George, there was nothing, that could ; 
2 poſſibility, afford a ground f for contending, that he. had a domicil 
in Scotland; and it was | conſidered by the Lord Chanc lor, chat it 
was neeeſſary to ſhew, that he had abandoned the domicil in 


England; 92 e. ane in Seotland; for which W was no 
e 
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"Can hate — be at a compared with this? Lord 5 
never for a year together abandoned his reſidence in Scotland. 
In point of duration he had Full as much reſidence there as in 
this country ; abſtracted from the circumſtances, that make 1 ; 
quite 2 different reſidence. from this. In this caſe there was a 5 
manſion-houſe actually reſided upon. Suppoſe, he had lived 
ſeveral years entirely in England; going only occaſionally, to his 
manſion 1 in Scotland: ſtill that muſt have been conſidered his re- 3 
fidence, © His death in London happened i in April before the period 
2 1 uſual annual return 1 to 0 Scotland. Noi intention is to be in- bo 
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i Ste nah. v. Beaumont, aut, vol. z. 89. and the 2A 


| You, V. BR, . 55 | ferred 


we” 1 cbaterp. 


"2066 51. y ferred ben bet: on the contrary there is dired! Goldene of b 
: = intention to get back to Scotland, when attacked by illnefs, and an 
th * bes" | intention, when he ſhould' get there, to make an arrangement 
| —_— of his affairs; looking to the law: of that country. But it is 
8 ſufficient to lay, he died in the courſe of that temporary reſidence 
every year in Englanid; and there is nothing to ſthew, he had 
abandoned the intention of returning, as uſual.- Tf he had died in 

the firſt winter of his reſidence in Londen, it might have been aid, 
non conflat, that was not Intended to be his permanent relidence, 
19 Even that weak argument is taken away in this caſe ; Which is not 
5 a caſe, in which the Court is driven to the neceſſi ity of laying hold 
1 of little circumſtances, to eee a queſtion ver doubtful, and 

A of nearly, even balance. | 
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n any caſes in 
the Spiritual Court. with reference to this point upon the Cuſtom of 

. the Province of Tori ( ? There muſt have been many inſtances 
of two reſidences: : one within the Province; the other without it. 
Then would the place bf che death make a difference ? The 
Cuſtom, as eee affects the s 00 of 3 inhabftant dying 


: there, or elſewhere. | EH 
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by ENS ID 15 ape a has ad n As * a 
ey dats law of Zuglund, except, that his death makes a dif- 
ference ; conſidering the reſidence equal. Therefore what do you 

ſay to this cafe? Suppoſe, a man having a forum originic i in ſome 
other part of the world comes to live and to have a refidence here 

1 and i in Scotland; dividing bis time equally between them. It s 

925 almoſt an, impoſſible. caſe... Lam clearly of opinion, that I muſt be 
bound by the deciſions in, the Houſe of Lords; that if there is a 
preponderating, domicil, that muſt decide; and not the Ler laci 
_ . ite. Thoſe caſes have clearly 8 that the Lex loci rei 
ſite is totally out of the. queſtion ; except where a man can be 
conſidered, as having no domicil. The Lord Chancellor in Lord 
Annandale s caſe fays, he ſhould have thought, the point, if open, 
Was ſuſceptible of a great deal of argument: but his Lordſhip con- 

5 ſidered it decided; and ſo. I underſtand it. Then in the caſe | 
now. put, if the. reſidence is equal, the queſtion would be, whe- 

5 5 f cher We be forum hg or the forum . if 1 Ld fo call i, 1s to 
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Gt 84 . They: nan NE rte . being aw 1 
domiciled in each country, the place of his death is to decide. Denne 4 
Or, ſuppoſe him a foreigner, and nobody knows, whence he n 
comes, ſo that you have, ne * originis, ad I the reſidence Lede. 


"= : the. an: be 88 5 caſe oy” upon this, "Jy 
queſtion . muſt be put as between the for orum or igints and the place 
of his death. Suppoſing a. fixed, clear, domicil i in Scotland, and 
then a degree of reſidence i in England from thenceforth quite equal 1 
to that in Scotland, the circumſtance. of his death is not of the TR 
leaſt weight; for if the domicil is once fixed, you muſt ſhew a 
change of domicil. The death is accidental; and in Sir Charles. 
Douglas's cafe was. laid entirely out of the queſtion. | The caſe of a 
man without a.domicil cannot exiſt, if a child being illegitimate | 
cannot haye che domicil of his father, it muſt be the place of his 
birth: if he is born on board ſhip, the place, to which the ſhip 
belonged : if no other domicil can be found, the place, where be 
was at his death. Even pores mal ot a habitation of lome 
2 e 
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But this 3 is not a als of equilidriam; ; which, if rick x caſe carr 
be ſuppoſed, muſt ariſe either from the habits of a vagrant life or 
an equally. divided reſidence, with the abſence of all. evidence of 
birth or extraction. The queſtion of domicil depends upon facts 
and circumſtances of reſidence, proof and preſumption of inten- 
tion of reſidence. The deſire of the Roman Juriſts to ſyſtematize 
and fubtleize has oecaſioned their giving much greater weight to 
_ the circumſtances of birth and extraction than they really deſerve, 


| The late deciſions, agreeing with Bynkerſhoek, one of the greateſt 4. ee, 

| of them, in bringing it back to the true conſideration, have beld, PA & i 1 55 
that thoſe are only ſome of the circumſtances. In Bruce v. © 
Bruce (a). Major Bruce, born in Scotland, but ſettled in India By, | 
many years,- profeſſed an intention to return to Scotland; but not ö 

_ till be had acquired a competent fortune; ; and he died in Indie =... | 
; He \ was held domiciled in England. That deciſion weakened che N 
force given by the Juriſts to the circumſtances of birth and ex- 
tration; and determined, that a mere intention, depending upon 

3 very doubtful event, would nat do; » that it muſt be a reſidence 


win a view to make it perpetual, | But though. birth and « ex- 


Wo) 15 the Houſe of Lords, 50 * 790, 3 
traction 


—_— Colts in Chancery, | 8 
1 | teien were 1 decided not to be every. thiop, yet. it was not. 


— — 
3 held, that nod are not circumſtances of great importance, ; 


""PHAL 7 |: 

8 1 VER Laſblej v. a Hogg only confirmed the principle, that the Lr 
. domicilii is always to rule, and not the Lex Tort rei fe; more 
ſtrongly confirmed in Bal our v. Scott. In Sir Charles Douglats 
th there was | nothing. in favor of the Seuteh domicil but the 
. of birth and extraction. The Engh 74 domicil pre- 
vailed rather by the weakheſs of the Scotch domicil than by it's 
own ſtrength. The. ſame obſervation applies to Lord Annandale; 
cafe; : the Seotch domicil refling. upon mere entraktion, aided by 

property. and rank ; for even birth was wanting. That certainly, a 
the Lord Chancellor obſerves 1 in that caſe, f is a very ſmall circum- 
| Nance; being accidental ; and the mere place of death i Is much more 
inſignificant; for all ber circumſtances being equal, the « circum- 
55 | ſtance of birth, light as it is, 1 might turn the ſcale; affordin ing ſome 
Y - preſumprion « of affection: but that preſumption, which alone can 
3 give | any weight to the accident of birth, cannot be raiſed in the 
zo. other caſe, of the death; which 1 is liable to the ſame obje&tion 28 
Az the Lex loci rei file ; Se ay. rule an on ak wo. in- 
e the intention. r 
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| The. nent e rerum : e 22 w. ; 
wanting in Bruce v. Bruce and other caſes, The next, the 
and digoity of Lord Somerville, of itſelf. furniſhes. a link of cou- 
4 nection: but the moſt important circumſtance 1 is, that the con- 
= - nection created by Tank 1 18 ſtrengthened by duty, as one of the 
| Sixteen Peers. That is ftrong ; as a, link of connection with 
xt Scotland, and © reaſon. for a temporary reſi dence in England. 
= The general principle of all the laws of Europe | 18, that a per- 
manent public duty changes the domicil; that a temporary public 
duty does not. The word 8 © legatus”, „ a8 uſed by the foreign 
lawyers upon chat ſubject, was applied chiefly to the Deputies of 
the towns and provinces of the Empire coming to preſent petitions. 
EF e, applies this doctrine of the Roman law to the deputies of 
2 wy * the Dutch. provinces attending their duty at the Hague; conclud- 
ing, that reſidence for that purpoſe does not take away the ori- 
ginal domicil; and ihe ſame was decided by a Court of very con- 
| ſiderable authority, the Rota of Rome (a); ; and i is adopted by 

Den art, in his collection with regard to the Law of France. | 
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pee is not a. obe e i ny of the 3 1 1801 


| THis pireum 


Another circumſtance i is the nature of the. eſtabliſhments ; Where e , 4 


| the reſidence} is pretty nearly equally divided between. the Capital "vi me 


and the country ſeat. With reſpect to that, in the caſe of a no- LordSolean. 


„ ies, 


dleman OF a gentleman of landed property, all other circumſtances 
being equal, the cirdumſtanoe of the country» out being upon his | 
landed eſtate ought always to preponderate; and the other re- 5 
ſidence is to be conſidered ſecondary only. In this inſtance all 1 0 
the cauſes of preference from birth, rank; and alſo the rerum Hr- 155 
ma, apply to Scotland. Huber quotes a deciſion of 


1 7 oy, 
the Supreme Court of Friefand, upon the 2d of July 1686; pre- | 

| aſely upon that point; by which the domicil was held to be 
at the eduntry houſe; and his obſervation upon that is; that 
where the Principal concerns are in town; that is the domicill 
where in the country, the cou country reſidence. In Deniſart (a) are 

three caſes, decided by the Parliament! of Pi; one is the caſe 
of Mademoiſelle De Clermont Santoignon; another is that of the 
Count De Chis Keul, in 1656, Who was held to be domiciled it in 
Burgundy ; though he went there only in the ſhootiog ſeaſony 
and an oppolite caſe is mentioned of a Bourgeois i in Paris; wo 
paid the Capitation tax in the country: but that was' held to be ” 
only his ſecondary reſidence: his Principal concerns being in | 
Paris. 1n'Deniart Dictionaire 2. letter D. p· 165. it 18 laid down, a 
that the original domicil is conſtituted the firſt domicil; ; and that i i 4 
preſerved, till another is choſen. With reſpect to the particular 
queſtion, the diſtribution of the perſonal eſtate, i it is laid down, that 
the domicil continues, until changed; and the reaſon i is the pre- 
ſumption of attachment to the Place of birth and connektions. 
Several caſes : are ſtated; all tending to "eſtabliſh the. lame point. 55 
From thoſe caſes it appears, a minor could not do any: act to 

| ip his domicil; that a military n man ſhall be preſumed to have 
his domicilium. originis, unleſs i it is quite clear he meant to eſtabliſh 19 
another; . and unleſs that appears, in the caſe of a military man 
they 1 have recourſe to the original domicil. In D'Agugſſeauss 
Collection (3) the caſe of the Duke of Gu iſe i is ſtated ; a caſe, not. 
trialy relative to. the difribution of perſonal eſtate, but applying 
to this ſubject. The queſtion was; whether it could 'be faid, be 
had no domicil; or, that his domicil was not at Bruſſelt; and the 
conclufion-is, that the former is abſurd ; the latter more lo; j for all 


Peng eds the King: of Spain, in Flanders capnot be conſidered. 


7) Anicl bee 55 ; 18 Vol, 5 4 
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ts 0 EPO "Oo? Cots Aewhers that in the Capital erde los 
be ro buntes, Every great Lord is conſidered as having his domici 
ai iin the Capitil ; uilefs he has another in poigt of fuck: but ge 


A "he" + Capits tei e only, in cas thets n im pant er fa no ate 
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a . are. t Fs Se in ihe - 1 | The caſe 
. f a baſtard is tated (% and upon the queſtion, What deftroys the 
domicil of birth, it is laid down, that nothing has that effect bu 
dlear facts tending to eſtabliſh this principle; a relinquiſhment of 
cha native country, and a clear purpbſe of eſtabliſmment elſewhere; | 
and the nutaber of years is limited. Cunabunt fates the caſe of 
the Princes of Germany. He alſo ſtates (5) the caſe of the Marquis 
De St. Paterre; who was horn in Mayenne; became a page; and 
after wards entered the army. He lived ſometimes at Paris. in 
_ hired lodgings; ſometimes at the houſe: of a friend; called i in ſome 
_aQs of bis his hotel. He returned to the, place: of his birth; and 
died there. The queſtion. was, whether the domicilium originic 
was deſtroyed; andi it was held, not 3.and the reaſon | is; that his 
? reſidence at Paris was not more than was. neceſſary 3 in his way of 
life as a military man; that he kept his country houſe; had there 
| all his Infirumentum domgſtieum; and notwithſta ding, ſome att 


061 at e the original domicil remained. Rp 
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This is A precedent i in A points pu ng 10 the caſe now be- 
Fore the Court. Upon the docrine of theſe caſes } it is clear, that, 

; where the domicitium origines Is connected with birth, anceſtors, 
property, muniments, neceſſary to the ſupport of that property, 

and acts done in reſpect of i it, to get rid of that domicil there mult 

be. clear, diſtinQ, poſitive, facts, combined with intention. Death 

0 is, nothing. without Intention and volition; but where there is a 
Previous intention of reſidence, confirmed by the fact of reſidence, 
- the fat of death i is a circumſtance, that will be taken into con- 
 dideration to fix the domicil: but 1 in this caſe the fact i is quite the 


| ther ways and the death merci accidental in be, 


In Be v. . the Interloeutor Was affrmed; End che bal) 
N abs of Lord Thurkbw's delivering any opinion Was, that the 
ground te took Wis "ONE from that of the Court of Seflion 


„ . 
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in fituated either ackually in England or in Milla. The Court of 


Seffion®" termined upon the Zer loot ret f ite. Lord Thurlow, 


winking that "erroneous, entered into the queſtion of domicil; 

and according to a very authentic note he was very unwilling to 
on. Mr. Bruce,” originally = younger fon with 
out fortune, was only once in Scotland. He returned from London 7 


go inte the que 


40 India; and never ſhewed any intention of returning to his na- 
_ue country : nothing appeared but ſome expreſſion a little before 
tis death, that he wiſhed to be conſidered a Scotchman. That is 
not like this original, continued, connection with Scotland; attend- 


ed with rank, property, c. Mr. Brice reſided i in x India his whole 


the! x 5 85 7885 one Peer, in Lenden. 11 801 
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4 11 22 v. Stott, 1 admit, Mir. Scott was the foi er a "TIA ; 


man of property: but during the latter part of his life he did clear 


of deſertion of the domicilium originit; ſling off his eftabliſh- ; 
ment; dilmiffing his ſervants; c. He was only once or twice 


in Scene; and then in the houſe of! a relation, His whole at- 


tention was applied to this country. "He had no intention. of re- 
+ turning to Scotland on the contrary 7: an intention of not return 
ing was demonſtrated by facts; and he had made it impoſſible to | 
to to his own home in Scotland. It is impoſſible to apply chat 


to this : Lord Somervilles reſidence in London being a mere 


lodging houſe ; all his muniments, furniture, c., being in Scot- 


land: though 'a man of cconemy, having, great regard for the 
honor and dignity of his family; living penurioufly in England, in 
Scotland like a nobleman of his fortune at his family feat; return- 


ing conſtantly to his home; which was always eſtabliſhed as his 
a 1 Aa Wanne <oulifient a þ 2955 B in * Het ew be- 


Ws caſe of Sir Gharls Doggie: Jaw A one 8 of 1 z 
to this: the entry into the ſervice at an early period of life. The 
diſinQion i is, that Lord Semerville, upon the death of his father, 


returned to his reſidence. in Scotland; and fixed: himſelf there; 


having only a temporary reſidence. in Landon? vir Charles Douglas 


after a Jong naval life, partly in different foreign ſervices, eſtab- 
liſhed himſelf, at Goſport; and there was no reaſon to ſuppoſe, he 


| Leer meant to have a permanent eſtabliſhment in Seatlond. In 
Lord Annandale' 5 cafe there were ſome cee of ſimilarity: 


3 ä V others, 
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5 paſſed into, he Fn net He Was dhe of the = 
Peers. | After als ſecond marriage he never returned to Scatland; 
he lived. in England; and died at Bath.: Marquis George Was born 


and educated. in England. | His viſits to Scotland during a period, 


The Lord Chancellor in this, judgment has v 


».9.43 


made as to a country, where he had no home... The only evidence 


Was, that he ſtamped with his foot upon the ground there; and 
ſaid, here 1 build my houſe Compare that caſe with this. 


when there were great doubts of the ſanity of his mind, were 


very accurately ſum- 
med up the points eſtabliſhing the domicil of Lord Annandale, 


ſhewing, what would be his judgment upon this caſe. The prin- 
cipal circumſtances are reverſed here. Lord Somerville was born 


| in Scotland : his expectations of fortune, ſettlement and eſtabliſh- 


ment, were there: he always had a reſidence in Scotland: Lord 
Annandale never; ; the exi iſtence there of Lord Annandale purely a 
purpoſe « of eirher viſit or buſineſs: and wherever he had a place of 
reſidence, that could. not be referred to ano aſional and tem- 


ꝓporary purpoſe, that was in England: in this eaſe the reſidence 


Was temporary in England. Upon. compariſon of the caſes the 
fame principles, .muſt determine. in favor of the Scotch domicil; 


| Which was never changed · The reaſon ſtated by Lord Hard- 


wiclle againſt the adoption of the Lex loci nei ate „ that it would 


8 prevent foreigners purchaſing in our Funds, is. equally ſtrong 


28 inſt changing, al e n a 


4 To '1 15 TI * A+) 
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e ba dd Lord Sonervile „ whe to acquire: a demie in 


Tal? If not in the firſt ſix months, he never did. As to bis 


actual reſidence, the time he was at Weſtminſter School muſt be ſub- 
traQted, accordiiig to all che Jurifls; and as to the remaiving 


period, confidering the particular reaſon of it, and the eſtabliſh- 


ment kept up in Scotland, there 1 nothing Ake an quilibrium, 


| The only poſitive: eviderice i in favor of the Engliſh domicil i is, that 


the expreſſed a like" to Scotland; and ſaid, his reaſon. for going 
there was the di ing injunctions of his father: but the with of the 


| party kava: in conftituting a domicil; though the in ntion 
POO: as, 1) "Fn FORE: Pane rer lis | lien hips 10 
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birth, and paternal reſidence and extraction, wit 
return at fome time uncertain. In Balfour v. Scott there was a 
complete abandonment, and change of eſtabliſhment. In Sir Churler 
| Douglas's cafe there were birth, and paternal reſidence and extrac- 


tion; but neither property, nor eſtate; and there was poſitive in- 
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tention never to ſettle in Scotland, In Lord Annandale's caſe there . 


was property and rank; but neither birth, nor public duty: nor 


any of the circumſtances to be found in this caſe. All preſu mption ; 


zs in favor of the Scotch domicil; and nothing i in favor of the 


Engliſo but this particular reſidence of a few months in the year, : 


accounted for in a great degree by public duty, and, admitting, he 


took the houſe antecedent to the commencement of that duty, 


anſwered by the eſtabliſhment kept up in Scotland. The evidence 5 
of his intention to make a will upon his return to Scotland, alarm- 


ed at the poſſibility of a diſtribution, that would take in the half- 


blood, proves, that he had not a perſon in this 9 whom ' 


* — of ME ns 


ith e to the 4 000 ha 
coming here, having a domicil bl or no known domicil, and 
ben an equal. reſidence, upon the queſtion, whether the deatf 


un by we Court Pry a bete 5 


del not decide, the analogy: to the rule in Godolphin (0), as to the 
place, where the will is to be proved, goes a great way to decide 
that, In che caſe ſtated from Conchant the death was connected 


ns * 


with circumſtances of intention and eftabliſhmerit: but in Sir 


Charles Douglas's caſe it was conſidered of. no weight, notwith- 
ſanding his connections in Scatland, being merely aceidental. 


Lord Somerville died with à clear intention to return to Scotland: . 
the Parliament then ſitting; and the period of his return not ar- 


rived. The place of his death therefore was mere accident, not 


coupled with intention, or any fact denoting i it. The eflect of the ; 
change of domicil may be confidered as. againſt the compact of the ] 
two countries upon the union (ö); that the municipal laws con- 


; cerning private right ſhall not be altered except for the evident utility 


- ef thefubjeQs/ within Scotland; and though that certainly relates to 


of judicial authority; The only caſe; that can be qu" applicable 
do the Cuſtom. of the Province of York is dei ban 
1 55 e A Se 1 men 
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46 A hieb it was held; tat the Ciftom: of Wade 11 . 
: Mae Was, controlled the Cuſtom of Jr. The privilege of 
| rangers to have a diſtribution according to the law of n oun 
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Mr. Piggott, 5 4 r. Lend M. Remilh,. Mo 7 1 . Me. 


=” for the defendants, claiming under the law of England (a)— 


This queſtion ariſes. upon the death of a perſon in London; where 
he had dived. for a great number of years: the property alſo ig 
found here: the bill filed, and adminiſtration taken out in this 


country; ; and all the, parties to the cauſe are here. This caſe 


does not afford the ſingularity of a foreigner coming here, and 
claiming under a foreign law. It is the common caſe of the 


| death of a perſon i in London, having property and relations here. 


=p hoſe, who claim this property excluſively, call in the aid of a 
foreign law; which has no recommendation · or title to preference 
over the law of this country from it's ſuperior reaſon. or. wiſdom. 
This queſtion i is recent in this country. - The Courts of juftice will 

net reſort to foreign law without: great caution and conſiderable 
regret; 3 particularly upon queſtions. of fact; which, if depending 

« 1 the mere en of the Judge, unreſtrained by . rules of 
1 = more ee as 10 3 the war FER oY which 
appears to have been decided, and to abide by it. The only rule, 
that can be collected, 1 is, that, though it it ſhould be true, that in 
- the diſtribution, of the property of infants the law of the domicil of 
origin is to guide; ; not, of the place of birth; for that is not the 

correct notion of the domicil of origin; it may be purely ac- 

eidental, on a voyage or a journey; ; but the domicil of the father; 
the rule adopted by the Civil Law; or rather the law of France; 
for the Civil Law on this ſubject has reference rather to the bur- 
then of offices than the diſtribution, of property: yet, admitting 
that to. be the rule, it is impoſſible not to. obſerve upon all the 
| authorities, that it is confined to caſes, where. no will has been 
exerciſed on the ſubject of habitation and abode z that natural pri- 
vilege of every man, ſanctioned by the. laws of all countries, to 
. chooſe for himſelf; and the. domicil of origin is reſorted to, be- 
cauſe no intention ig ſhewn to have any ether: but il the will ob 
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z under the Engli law, his wiſhes were in oppoſition. to jt, did not argue the queſtion. 
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ey in that fituation, that it muſt reſort to ſomething elſe than 
kefidence; as it does, when it reſorts to the domieil of origin, then, 
this being the country; where the property is, where the in- 


dteltate reſided, and had a domicil, friends and conneQions, when 5 | 
the origin bas been ſo long out of the queſtion, why is the Court 
.to-adopt that for the Take of adopting a law diſtinguiſhed neither 
for wiſdom, reaſon, or humanity, and to reje& the law of the : 
country, in which it ſits? Inextricable coufuſion will be the con- 


ſequence, Af the circumſtances of this caſe do not prove the 


domieil in this country. When the territorial property goes Fs . 
cording to the law of Scotland, there can be no reaſon to complain 


of injuſtices to theſe perſons. It is impoſfible upon the caſes 1 in 


the Houſe of Lords to ſuppoſe, that the domicil of origin was the 
rule reſorted to. "i they were perſons Rving in the world, in the 


purſuit of fortune, foris-familiated, the queſtion was, Where was 


their domicil: where did they live at the time of their deaths, 
not f their origin? If the origin is the principle, it muſt bare 


bad an effect in thoſe caſes” infinitely beyond what 1 it can in this, 


If origin is to be looked to, it is impoſſible to conceive a caſe, in 
which that muſt not decide. This i is a queſtion of fact: a queſ ; 
tion, which it was the object of the Houſe of Lords, and of this 


Court in the only caſe decided in this Court, to fimplify as much 
2 poſſible; to avoid the difficulties, into which the queſtion will 


run, if the doarine the. N ac heard. upon this occalion i is 
TAO 5 5 20 a N | wh v7 ah | | 
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wy 1s * e to OP 1 the Lord Chancellor" > Shen? in 


the laſt caſe to decide, where was Lord Somerville s home in 1796; J 
when herdied; Where was the ſeat of his affairs: where, in the 
words of the Civil Law, did he paſs his feſtivals; and where wag 
bis property. This reſidence has been ſtated, as if it was oc 2 
> ſional and temporary. The queſtion for a jury would be, was | 


not this. the peculiarly choſen abade; not caſt - upon hin by ac- 


cident i in 596 and at his death in that year ? Nothing can con- 
ſtitute a choice, if this caſe does not afford evidence, that he exer- 


eiled it. What is there to ſhew, this is not the place, where Lord 


Somerville would have been, no particular circumſtance determin= 
Wren” & . i ing 


; TIL LS.” 


8 cats 10 chan. 3 
Ags01. 5 ing his. 1 in ſome 1 place; according to the Food 
Fo Chancellor's expreſſion (a). Where is the animus Tevertend; o 


» * 


7 3 z- management of his fortune? Can. it poſſibly be doubted, thit it 


=; = — inſtead of a watering place, to go and have the ſatisfaQion 
$ . | IX of ſeeing. his paternal- eſtate, could that change his ſixed and 


. 9 5 eee 1000 J. a.yearz and the property in the funds amount- 


Sou 
EY be found? Where was the ſeat and centre of his affairs and the 


OH” was in Londen? He had a ſmall. paternal eflate in Scotland; 
TN 5 which he did not ſell; and if in the ſummer, when no man of 
his deſeription is found in London, if his ceconomical turn, induced 


permanent reſidence? If in the progreſs of things that eſtate 
was of more value at his death, yet there is no compariſon between 
his property in the two countries: the eſtate in Glouceſterſhire 


ing to, 50 or 60,000 f.;- of itſelf more than countervailing the 6 
_- eſtate in Scotland, In the books of the. Bank, conſtituting his only 
u ta Om wall PropeMiys 4 he e e of ee 


1 8 This _ 5 many 1 like Mr. Store's, 8. He hoot his 
„ 1 eltate, a large eſtate ; and the houſe. was not quite diſ 
mantled z for he kept one room: yet it was held, that the, domicil 
Vas in England; though his reſidence here was only for the laſt 
- nine years of his life; which in this caſe is thirty .ycars. It is in 
_ ._ evidence alſo, that. Lord Somerville had natural children (4), and 
was not married. The Lord Chancellor in Lord Aznandale's cafe 
NN . (e) to the babits of his life, his friends and connections, and 
ll the links, that attach him to lun In this inſtance all his 
habits, connections, and. purſuits, are found in Lonabn. Are 
» theſe children, with the claim they have. upon him, and the 
natural relation avowed by him, no tie or connection upon ſuch 
5 2 queſtion? Lord Somerville laments, that he ſuffered fome in- 
convenience from nat reliding ſufficiently.in Scotland. | That ſhe ws, 
| England was bis home. He does not deny che can{equence of his 
reſidence in England, or ſay, that it hall be changed. He merely 
complains of it as an inconxenicnce. | That is an expreſs and un- 
equivocal aſſirmance of that, which way the 588 1858 bis own. 
choice the damiol he. "OR hat in — 
1 4 vol. 3. 202. 
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manner of life i is objected to; not the conſtancy of it; which is . 


5 | SoMER- - 
the eircumſtance to conſtitute a domicil: not the manner Ser Wee) 


jag there; whether parſimoniouſly, or otherwiſe. Suppoſe, he „ 
| dvined frequently at a club; kept his ſervants on board wages; Ts 
dad did not ſee a great deal of company: is that to give a 
cCeharacter to bis refidence: or, that he travelled down to Scofland 
and received the compliments of his friends and neighbours on 
_ his arrival; and left ſervants there on his return to London? His 
motive might have been not to part with the family eſtate, and the 
houſe built by his father, and left by him unfiniſhed. Are we to 
compute the hours he paſſed in each place? In Bruce v. Bruce 7 CME 
what, became. of. origin? There was a clear intention of return- _— 
ing. Mr. Bruce was a gentleman of family. His reſidence in _ 
India was for a temporary: purpoſe, to eſtabliſh a fortune; not „ So 
intending to take up his reſidence there; but a fixed intention to 
return in his mind. If origin, coupled with reſidence for a tem- ; 
| Prev . and an n. ta ee ay ; a Ke it muſt 


S 


* 40 the how of. England; by which ted is gon 
Why! is not the long reſidence in this caſe, employed in the ac- * 
quiſition and management of fortune, to have the ſame effect l : 
the domicil' of origin? The reaſoning would be correct in ſub- 
traQting the reſidence on account of his being' in ee, * : 
bs wes had been taken for. wen nee e | 
$1 5 can 4 bes, v. Seutt 15 i with. their. 3 | 
There. was a paternal eſlate and a manſion houſe: but for the laſt 
nine years be had viſited Scotland but three or four times. In Sir 
Charles Douglas' 4 caſe what, was the; reſidence . to repel. all the 
cixeutaſtances: birth and death in Scotland, A reſpectable Stotch 5 
family, ſervice i in the- Breti iſh navy, then in the Dutch, then in the . | 

Ruſſian, then in the. Briti 04 again? Merely, that he had a bouſe 

in Goſport; which, be quitted in 1783; dying in 1789. In that 
interval he had been in Amsterdam; where he had married his fir, 
wife, In the Annandale caule the domicil of the father was rer. oF 
ſorted. to; ' which was thought material; as it was ſuppoſed, | 
what Marquis George had done during his long lunacy had not 

kxed a character upon his reſidence in this country. N the acts 
done in that cafe were ſufficient to ſhut out the queſtion of che 

domieil of the father, a z multo fortiori there is a choice. of domieil 
n . 1 55 4 IG. 
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. an: porary purpoſe? The reſidence of Lord Somerville. was the ſeat of 
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e Was, by 3 5 "IM 
_ ceffity of his affairs: was it tranſitory. as a ſojourner; according 
40 the expreſſions of the Lord Chancellor (a): was it for a tem. 


his fortune. It was not the place of his birth: but upon that the 
Lord Chancellor ſays the leaſt ſtreſs-is to be laid: but it was the 
place of his education (+); which is a link in the connecting chain. 
Lord Someruille prided himſelf on his Eugiiſb education; the object 
of which upon the evidence was to avoid the Northern dialect. 


3 Conſider alſo What the Lord Chancellor ſays 1 1n the ſame place of 


the Dongiat cauſe, The concluſion is, that where there is Poſitive, 


fixed, reſidence, it is not a queſtion of more or leſs of it: but it 
eneludes the domicilium originis. We are diſcuſſing, what will has 

exerciſed upon the ſubject. The viſits of Lord Somerville to 
| Scotland might be under the injunction of his father, the oppoſite 
to choice. Safety and certainty are on one fide of this queſtion: 


on the other the utmoſt uncertainty and inconvenience.” There 


Wakes no ſuch length and character of reſidence in any of the caſes 

in the Houſe of Lords. Lord Somerville a month before his death 
ſpeaking of his object to provide for his natural children, and his 
Srother's younger children, | he ſtates his intention to make a will 
to prevent his property from being torn to pieces. The fair 
inference is, that he did not deny the effect of his acts. A decla- 
ration under ſuch circumſtances, not qualifying, but propoſing a 
remedy, is perfectly conſiſtent with the permanent domicil in 
| England. It would be equivocal, if the natural children were the 
only objects: but the object alſo was to exclude the half· blood 
from his intention in favor of Colonel Somerville's children. 
Upon the other conſtruction he would have ſaid, - he did not mean 
permanent reſidence by all this. The queſtion muſt be decided by 
fixed reſidence; though, where there is no fixed reſidence, the 
domieil of origin may be reſorted to. In Burn v. Cole (c) Lord 
Mans eld ſaid, that in Pipon v. Pipon (%) the diſtribution of an 
inteſtate's effects was held to be according to the laws of the 
country, where the inteſtate reſided and died; and in a caſe there 
cited His" COP nn that le * ought to have been decided | 
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oh the 1 In the former of thoſe-caſes the Neben in 
London, that deſtroyed the effect of the reſidence in Jamaica, was 
not more than a year. Pipon v. Pipon was eee ee the 
On he * follow the ne me 466 creditor, | 10 Ml 
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The "REM "OY is to 4's laid 40 out of the ub upon this 
ſubject. The very definition of the domicil by that law is quite 
inapplicable to modern manners. By that law the ſubject was 
cooſidered only with reference to the burthens to be impoſed 
upon a man, not as to the ſucceſſion to his moveable property. Tn 
The Digeſt (a) this is ated : © Viris prudentibus placuit duobus Tocis 
« pofſe aliquem' habere domicilium; and the caſe is put of a divided 
reſidence, perfectiy in ægquilibrio; and they differed upon dhe 
eſſect of it. Labeo decided, that the party had no domicil at all: 


others held, that he bad ſeveral domieils 60. That ſhews, how 


inapplicable every thing in the Roman Law is to the queſtion as to 


ceffion to the moveable property of the inteſtate. | As to | 


the law of France and Holland, certainly it is of great importance 


to conſider, what the law of modern Europe i is; as nothing is to 


be found upon it in our law. It is very important, that the ſame 


rule ſhould prevail as to the ſucceſſion. The definition of the 
domicil in the modern Law of Europe is very plain and fimple. 


In Vattel (e) at is thus deſcribed: a fixed reſidence with an inten- 


tion of always ſtaying there; or in French © Vintention ſe fixer.” | 
The definition in Dee Hart i 18 pretty much the fame. : It conſiſts i in 


the fact and the intention: actual reſidence, and the i intention to 


[eſtabliſh himſelf in the place where he reſides; ; and no habitation, 
"LORIE 2 ed do unleſs with that intention. | ky 

This caſe then naturally divides itlelf 1 in two Patt: : I; the 
period prior to the death of the .inteſtate's father: 2dly, what has 


taken place ſince. This caſe depends entirely upon the latter: but F 
the original domicil has been very much inſiſted on for the Pure 5 
poſe of throwing 1 upon us the burthen of ſhewing, that domicil was 
abandoned, It is neceſſary for us to ſhew, Lord Somerville Ace i 
quired another domicil; not, that he had abandoned his firſt ? 
domicil; for chat is 5% fatto gone by the acquiſition of the other: | 
otherwiſe all hn Ry, that have oP e "Op which * i 
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pe be certainly never abandoned her firſt domicilz{,but; always wei, 


+, Abere in the ſummer; and the ſame obſervation applies to the caſe 
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of the Marquis De St. Paterre. but the queſtion was, whe. 
ſther there was not ſo much more continued reſidence in the api 
what a new domicil was acquired; which put an end to the en | 
e, When once it is eſtabliſhed, that the domicil depends upon 
f the fact and intention of reſidence, frequently you, muſt have re- 
Gar le to the domicil of origin; ae in the caſe of an infant Tk 
1 country, in Which the, party never was. That the domici 
bk origin is never to be reſorted, td, hen any other can be found 
Ppead in many uxiters: Houard's Dictionary of: Norman, Law, 
art, Nomicil., The domicil of habitaszon is the only one, to 
Aich we Pay any regard. That ſcarcely any xctzard is paid tothe 
Saber in our law appears from the very fem cafdz which are oh 
dot being at all conſidered in La/bley, x, Hegg. The words of 
| FF, 7 F d Tarte in | the caſe of Bruce v. Br ug are printed in Mr. 
Eee on: the Douglas cauſe, 1 His Londlhip un, th 

_ origin, is to be received but as one circumſtance in evidence; - 
it is an erroneous propoſition, chat che ph _ 
11 her 8 the party drew. his firſt breath, without ſomething more: it 
18 lip facie evidence; but may be rebutted. Mr. Bruce ſetled 
Abroad; enjoyed: the. privileges of che place: he might, mead 0 
_ Fetur n, When he had make his fortune; but can it be contended, 
that his original domicil, continued? Granting, be meant to re- 
roo Be meankto change his demieil; bur bag, not dons io at bi 
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u $3 upon the Fandect (0) that very caſe of going to de 
mem ene is flated ;. and that a modern, law was made 
ap the ſuhject in Zbllang. It is ſaid, that when Sir Charles 


* 
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- Douglas quitted. Scotland, he had loſt his domicil immediately: but 
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be ee figs an dt ges b. wn Luca. 
Ruſſo or Eiland; and it was faid, that, when be came into th 
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Mie (ervice, he came as a Briten. That muſt; be recolleded 
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. his 3 a. Mr., Scar had nothing like an 
3 fabliſhmeat in this country. He lived-either iri-chambers-or a 
mall houſe. But 1 principally rely on Lord Arnangdate's cafe te 


nee: 18115 whictr Lord wur vil : 


new, that h of: origin is hardly regarded in our law; 
for in that caſe particularly it ought. to have had' weight, if it 
ever had. A diſtinQion is made in all the writers between the "i 
Amitilium origins and the domioilium nattvitatis. The latter is 
never the domicil; -anleſfs' the other cannet be aſcertained. 
The Lord Qhaneellor would not decide the -queſtion | as to the 


77s. 


1807. | 
4 
\VILLR 


| A 
LordSouwtan- "© 
l 


domicil of Marquis William; not conſidering the domieil of origin | 


at all material. The reſidence of Marquis 
in England had been re 


40 it in the judgment: but Pothier, 2 writer of great authority, 


treating of the cuſtom of Orleans in the + ſection of tis intro- 5 
du ion of us Cuſtoms of France, is clear, that the domicil of 


L be changed by the. refidence of che guardian. 
Lord adi: was of a moſt umſettled diſpoſition. His letters 


ſhewed a great diflike of all parts of this ifland. His habits were 


1 


| reſide till long afterwards ; when he was elected one of the ſixteen 
Peers. Le had three houſes in Scotland; and was attached to that 


7 many. herdditary juriſdictions, and ſome of the Dumfries boroughs, 


He had reſided: thfee years in Exglond before the birth of the 


wich Lady'inEngland: lit 
ought furniture from Cragie Cafile; as he might 
| ven ey ds byileyt but org ar were W : 


Me and had married a: 


ET rn pe of domiel. £23.13 
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000 ri *y me N one, can be send 1 thai all theſes 
* that in countries cireumſtanced as England and Scotland 


he preſumption: is always in favour of the Engli/s domicil. It 
is to be preſumed, a Brin means to conſider bimſelf as 2 Briton, 
end not as a Scofebman merely; and upon all the caſes. of the 
ene noblemen, 28 that of the Count De Choiſenl, it is to be 

| rm aac are. nothing at Paris: in a che country they bad Ara ' 


orge with his mother 
lied upon; and there is ſome little. alluſion 


y by many circumſtances, that cannot exiſt here: he had 


* 


foreign. It ſeemed neceſſary there to ſettle the domictl of his 
father: but the Lord Chanoellor would not decide it; ſaying only,, 
wat it was not clear, che domicil of Marquis William was not in 
Tul the Union he came here only once, as a foreigner. 1 
He was be againſt the Union; and never came to London to 


* * 
E — fol dirs: nnn 


8 Therefore the preſumption "was, that the domicil: was in "the 
; * country. Theſe diſtricts taxed! themſelves ;. and had other 


| - Londfounns vileges ; which exifted even at the Revolution. There can . 
fluch preſusoptios in theicaſe.pf:a-Sotab nobleman.') Hie has the 
_ 08 _ ſame privileges in Lonlam anil in Scorland In Dams (a) it is ald, 
ds dhere ere places exgmpt from bertain contributions, the inhabit- 
dates of thoſe places enjoy the exemption only; during the time 

| they:live theres and ganngt txangfer the ptivilege to anefher place. 
Theſe privileges exiſt in the Nrenoh cafes, but not in this. If the 
circumſtance, that ſeems to be relied on. 8 didtinguiching this cab 
om that of Sir Charer, Dauglas, that Land Sumer wilde was the 
bein apparent of the family, gives any additional weight to be I 

 domicil of origin, it is ſingular, chat it is 90+ noed in any of the : 
=_—_-.. fa can chat diſtinction he material, onſidering the origin 
v4 e : Ne ici 15 By the Nang hen all; the. ens, 4 5 
| Hh familias. What greater uncer- 
ny be tha nelpipgoupen duch a eireum · 
with de view to * of: a matte aQs and intention to ace 
dane in another place ? Certainly the oonſideration of 
. 8 aten the enpestations he Apia: hs country, where his 
„ wos ſettled, arg pot o be laid out of the caſe. Thoſe are 
e upſtances to be uſed 30 them, where it was likely the fon 
| would wiſh te be domiciled : but when: -you have the fact of his 
reſidence ang, declarations of hie mid, when yon have aſcertained 
What he did and ſaid, it ĩs not material to reſort to whatihe would be 
likely to do and ſay. Lord Samer villes neturn to Scaanmd in 17 
| ig 19: he accounted for by the tate - -of che country at that poriod. 
The firſt hing he did waꝭ 10 join the army, -Douringithe eigkteen 

Pear he Was in he arm he was nat ante im Scotland, except, 
Ven his regiment was theres. When he woot therein 2763, 
and. his father ſeuled an annuity upon him that Was the only 
1 8 buſineſs, upon which he then went there. His nent appearance 
there was, when he was ſent for upon his father's illneſe; and his 

pf gay mxxely long enough 46 ſee him die. If Bir Chanler Donglar 

— quitting bie cauntzx, and entering into a foreign ſervice, changed 
; | bis domieil, why. did nt Lord Samerwille, euteringiinto the Brigo 
ſerviea , It is-Gated ſtom che high authority of D'aſyieſtan, that 
the reputed, domitil of every great Lord in France: is at Paris; 
3 paths "4 HARI fact acquired one elfewhere., e 
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Sn, mot oe u Ccurrhmun, ; whiy-was not che original domieil got = 

cid of? lf the had rxpetarions in fend, Had bie not alſb in . 

FX The ieſtute una /ord weas much larger (a). en 3 
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2323 afterwards bis ſon came to London. . "Thar üb le 
atomoot, zn -which it was moſt 'mavirat to decide, whether e 
meant to be a reſident Sr „ or un een. An Med. 
ers lie there wus a ſtrong indication of. n purpdſe not to reſſde 
zn Brenlum; Hor ſhis father dying requeſt 60 diem ws te Mee W 
during part of the ver. The heufe in Soidlend was (hen ue! 
du ada ummer Gouνxj hoſe, ab wot convenient for him. Iʒt 
both bot appear, when he rock the hohe in Lönton. It is taken 
in dle argument, und enleilatiens are made upon that, as Wir Wah | 
oily Mm zug: but that is net a fair waz der itt u. f Ws 
adt in denfßequense bf being elected one of che ftxtecn Peers thut 
herefided there. © We dpd Rim appenlintz from the rätes in yy). 1} 
JJ that he Had a Teaſe at That time; for — 
thiiedaced him ten from gell. to'847. a-ye al 66 ben u 
J he was refiing there. "He was extremdly + {| 
en to purchaſe che remainder of the term. 25 to the aue „ 
Kl abliintvnt, che-quantity 6f furniture, 
 neyer.can turn\do-ſith-eircuitiſtances. Hf the writers upon the 

_ ſubje@ agree, that ſuch - circumſtances are of no conſequence, ſo | 4 
Jͤͤͤ i the houſe, Domat (8) lis, it is = 
* tb find, nsthter it 16 Mis Own hoife or à Hirell one. It 18 Aa. „ 
dae "why Lord Senne vill Natl to Bis filends'in Zondbin, thut he 


vun dun Houſe ub a lodgitig houfe: 4 ftural excuſe for him 
to mike: büt we Khöth it Wis hot b, froth'the long term he he took , 
inf the ue de käme to-tike. "Next, as to his ” IR" RE 
therd/is uo eviderice,” that they were in Sceflant bur 1116 baer „ 
to ppdle wole of bir dab efare were lere. . 
1 n 1 by 3 * „ * Ei 7 8 ien ab. od hd, j 
The molt Impot nb hi ith ef tue wY eoiiits of the : dectarati 
Y Lord Sttterdille, kk the at 'of himſelf f in a the 
"vin | This & be Liference 3 PEE 3888 * to ts 1 1 ta | 
11000 2-year. Te Scotch eſtate was ſtäted to be now 2,500 J. 8-788 1 On the other 
ide it was faid to have been at that time _only 600/. and c 
* en, ff 


a 


"FLLLE 


5 VILLE, 


The deciſion was UPC 


"Ms. | as Bank, | Thoſe Sen ed are N as lite: but . 1 
Se conſidered moſt important by all the foreign lawyers; as ſuper. - 
„ ſeding every other. Though the Encyclopedie i certainly Not a 
|  LordSourn- book of authority, yet the rule as to what:conſtitutes [a domicil 1 
6 ; diſtinaly. laid down; and the authorities referred to. Pothier (0 
ſpeaks of it as the place, where he deſcribes himſelf as reſiding in 
public acts; or to which he goes with his family, in order to keep 
Egſter; and he goes on to ſay, that only where theſe circum- 
ſtances are not to he found, where there is no declaration upon the 
ſubject, where it is in perfect equilibrio,. you muſt: have recourſe 
to the original domicil. The expreſſion ©* Un menage is not to be 
5 randlated . into Engliſh. In the caſe. of Mademoiſelle De Cler. 
mn Santoignon, "cited from Denifart (), her change of reſidence 
Was not alone ſufficient.to.fhew, that ſhe had changed her domicil, 
a the acts ſhe had done; deſcribing herſelf a; 
domiciled in Mayenne. The caſe of the Marquis De St. Paterre, 
ited from Couchant (e) is much ſtronger; who in deeds, that he 
had executed from 1704 to 1714, deſcribed himſelf as reſiding in 
5 che city of Mans, but only lodging at Paris, from 1714 to 1720 


_— he had .diſcribed himſelf, ſometimes as reſiding i in the one, and 

ſometimes in the other, Being equal therefore in that reſpect itis | 
Laid, no inference could be drawn. But there was nothing farther 
in favor of the domicil at Parit; and there were other circumſtan- | 


des; werben. he conſidered bimſelf as going to Parir from home, 
| 1 2 Pri 4 


Wo the caſe of Monſ. De Counters a "RN was. n0 . f 
| being referred in order to know, how he deſcribed himſelf in his 
public 208. Another caſe in Deniſart le) was decided entirely 
ypon the party s deſcription of himſelf, . The caſe of the Ducheſs 

= ox Hainault 0. alſo turned entirely upon the ſame point. It was 
* faid there, a6 here, the broker might give any deſcription. It is 


Very ma te: 


$ 4 - 9 * 


(a) Treatiſe « on the Coftom of 9 . 
ap Vol. 8. 2 
| vol. 2. 
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yt in ibe caſe of a common man to deſeribe himſelf 

oy: uniformly. - | But! in none of Lord Somerville s letters and papers 
1 has he deſcribed himſelf with reference to Scotland; and as all the 
Papers are in the poſſeſſion of thoſe reſiſting the Engliſh domicil, 
it way be aſſumed, that no  foch deſcription 1 is to be found. 


4 1 


© Core; vol. 5: 703. 5 55 


0) Att. Domicil, No. N. 
7 Art. Dumicil, 32. 
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9 1 "al 
ten 1 18 . e 25 ben when coupled with ls 


E "very - material ; od} lit thee. witneſſes un- 


n with Colonel Reading as to the 


E of 115 living. 10 little among them ſhews, he thought, 


| they conſidered him as à foreigner. In ſummer Enke a 
even more deſerted than Lond . 1 | . 
that he Was not living as a Scotch nobleman, - The ade of _ 
what paſſed with Sighfames Bland Burges is alſo very material. " 
z alſo a very important conſideration, that his reſidence in Scotland 
s univerſally only during the ſummer months. It is held by 
zuthors of great authority, that a. country reſidence will not change 
te domicil. Bynberſboch (a) ſtates the caſe of a brewer at the 
Hague, who having one fon by a deceaſed wife, hired a houſe 
near Zeyden for the purpoſe of acquiring. the inheritance of the ſon 
by dhe law of that place. He took the houſe for three years; and 
carried to it part of his furniture: but at the Hague he had the 
whole of his eſtabliſnment. The diſtribution was determined to be 
accordinp to the law of the: Hogue; and the reaſon given is, that at 
Leyen he Was reſiding at à country houſe. That applies ſtrictly 
to this caſe; Lord Somerville was reſiding at his Tuſculanum, as 
- Bynkerſhoek | <alls it, volupratis canſd in gate. It is impoſſible to 
 . ſcribe his refidence in London to any purpoſe but that of being 4 
- . demicaled* Engliſhman. The caſe referred ta in D'Agueſſeau of a 
| -reſidence of ten years being necefſary to acquire a domicil in 
Britanty is quite out of the queſtion. The reaſon given by 
_ | Potbier is, chat you can; aſcribe the reſidence to nothing but an 
„intention to acquire a domicil. The inclination of the Court in all 
the deciſions, that bave taken place in this country, though it has 
- not chte to 4 fule, Which. 18 much to be lamented, has been to 
-holg, that the-domicil is-in-the capital of Great Britain, unleſs an 


Aer, 


Eemen- : 
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Vir. 
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intention to the contrary is ſhewn. If with the ſtroag cireum- 


, *Aances, denoting Lord, Semerville's intention. to acquire a domieil 
in England, he ſhould be held not to have a:domieil in London, 

.the law * lefe in. W oo mor . nh Ra. 
preſent. © s 
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The th 88 be is one of the hh 1 
* favor of the Sor domicil; and if the Court decides againſt 
it, the” conſequence muſt be, that every Scotch nobleman.coming | 

by 2 FR * winter will ceaſe to be damigled in Scotland. 
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TR  - "Caſes m Chantery, : 
Ar. 5 tie NG: the caſe] is of infinite importance. It 3 . wrde 
- Mii e deeided not only upon the circumſtanees, but alſo according to 
8 n te eſtabliſhed: rules of law; and: there is infinitely more of law 
10nd :x- than of fact in theſe caſes: The diſtribution is to be acgording to 
te law of that place, which for-the purpoſe; of ſucceſſion is by 
| the law of-all- countries to be confidered the domicil. Uſing the 
Civil law and the authority of text writers, we are Frequently 
- bfing what is no authority upon the ſubject of domicil, applied 
for many other purpoſes. I put out of conſideration upon this 
Aueſtion the Lex loci rei ſæ; againſt which there have been re- 
peated deciſions. That never was the law of any country farther 
chan that there were ſome deciſions in Seotland tending. to that 
ele.” "FE rule: ts org ig W is a Gra 9: 5 and 


e ae to it; an, en thiſe. dene ee that 
mad intercourſe with each other, by a ſort of comity between them, 
for obvious reaſons. Moſt of them” being founded · upon the diſ-· 
Jolution of the Roman Empire had taken the text of the Civil law 
28 the principal ground of their deeiſions with regard to perſonal 
N and from their feudal origin moſt of them had taken 
that law as the ground of their deciſions with reſpect to real pro- 
perty. It is true, in the time of *uſtinian all- the. inhabitants | 

of-the Empire had the freedom of the: city: but at different times 

the deciſions were according to the laws of thoſe-different countries. 

The Jewiſh law of ſucceſſion differed much from the Roman; 

and this queſtion without doubt would have depended upon the cir- 

-cumſtance- of the-domicil in the eſtimation of the Roman lawyers. 

If the perſon was. a citizen of ene of the cities baving the freedom 

1 Rome, it would be according tonthe Roman law. If he con- 

tinued a citizen of? Jager __ would coin to the 
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The Gdkerent nations bat be have n "FO 
1 as their guide; : and it is neceſſary for every Court to follow 
the ſame, rule upon this ſubjeQ of the ſucceſſion to perſonal pro- 
= perty. That foreign nations have not that idea of the Lex loci r 
Fl is particularly noticed by- Lord. "Hardwicke in Tonne v. 
Maidins and other caſes. Upon the ſame grounds in che Jerſey 
Laube (0) Ks refuſes” to interfere | cat Ons: Os w 
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Cats th pgs; 


_ ameſnable there; and the bulk-of the property being there. As to 


the caſes upon the cuſtom of London, in Obomley v. Cbomley che 


circumſighce of a capital manſion at Vol was not ſufficient to 


prevent the diſtribution of the perſonal- eſtate according to the 


vol Woeonttry I the repreſentative being reſident in vel 9 5 


cuſtom of. London. The domicil for the purpoſe of offices and for 


«the purpoſe of ſucceſſion may be different; and ſo with reference 


10 beating charges and being aſſeſſed to taxes. By the French | 


Jaw that was conſidered very important; becauſe it altered the 


| aſſeſſment upon the other perſons; which in 1663 produted "WW 


7 regulation, requiring; that changes of domicil ſhould be regiſtered. 


The domicil for the purpoſe of being ameſnable to juſtice Was very 
 Amportant in France and: other countries; where the Courts had 


limite& juriſdictions. It was matter of ſtipulation, that for that 
3 purpoſe the domicil ſhould be held to be at Paris or ſome other 


place. They diſtinguiſh the queſtion for all theſe; purpoſes. In 


theſe references therefore to thoſe writers it is neceſſary to inqui re 


_ «the purpoſe. © This: qualification will make- ſome of theſe quota- 


«tions extremely different from what they are repreſented to be: 
abe domicil not being treated of witk a view to ſucceſſion; and 
though a man may have ſeveral domieils for theſe different: _ 
noe. for the- FP = poſe 5 ſnceeſſion he c can ne 8 one. 


* 


N habitation is' the principal ingredient: but it is net 
_ the only circumſtance; and of itſelf it by no means conſtitutes the 
:Comicil;-4t+ muſt be ef that deſeription, which has the · effect of 
eſtabliſhing the party» in that ſituation, contradiſtinguiſned from 
any other fituation, in which he has ever been. One clear and 
-unqueſtionable- rule is to be collected from all the text writers, and 
alſo a8 a matter of necelſity ; ; that the-domicil of origin is the 
*doniieil of every perſon, until that is abandoned, and another 
gained. The domicil every child has on- it's birth muſt remain, 


is JF . ; 
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until that is loſt, and another acquired.” Vatil another is acquired, 7 


hat” one cannot be loſt. Aſter the peace of 178 ſuch of the 


Americans as choſe· to remain in Amerira, ſubjects of the States, 


cesſed 6 be part of the Britiſb Nation; and loſt their character of 
"Britons, * $6 it i as to the domicil of origin; which muſt remain, 
ul the party ceaſes to have it, and gains another, The intent 


.to abandon it ſimply will not do; unleſs there is an actual abau- | 


| 3 and the ——_ of another, | This Principle is — 
| 2 7 5 eſtabliſhed | 


A. 


EY "eaſes: in Chancery. = : 
iet, ehe War eaſes in the Houſe of Lordo; for what eduld 
a e Jus raiſed the « queſtion, unleſs the. domicil of origin remained, 


— 


| Sogn 


og until it was abandoned, and another acquited. Mr. Bruce entered 
7 LordSomen- into the India ſervice, not the King's ſervice. - A great deal turned 
bs upon that; for he was bound to reſide in dia; und could not 
„ elſe where, except by the leave of the Company, and con- 
ſequently for a temporary purpoſe. Therefore by entering into 
chat ſervice he was conceived to have abandoned his original do- 
mieil, and to have gained a new one. It did not. depend upon 
the place, in which he lived in luis. That was not inquired. It 
- turned upon his reſidence in {dig under an obligation, that was to 
laſt during his whole life, unleſs put an end to. I confeſs, {Þeaking 
individually, J think it would have been wiſer to have held, that 
- the domicil of origin temained; adhering to that rule; and that 
: the act done ought» not to have been deemed to amount to an 
- abandonment : the higheſt Court of juſtice however, was of a dif. 
- ferent opinion. But the whole caſe was founded upon the. queſtion 
between the domicil of origin and the new one. It is now ſaid, 
the domicil of origin is a flight circumſtance. In that caſe it was 
the whole,-and in the caſe of Bir Charler Douglas. It is contraty 
to the artleles of Union to ſay, his entering into the King's ſervice 
Was an abandonment for the army is as much that of Scotland 
a8 England. Bur he entered - into the Nuſſian and Dutch ſervices; 
abandoningꝭ not only the +Scotch domieil, but the Engiiſb one. 
He partly made himſelf .a ſubject of a foreign power; kinga 
. qualified oath of alle, iince in thoſe conntries (a). He married in 
. Holland. After wards he had no reſidenee- i in 9 but at | 
. no. _ n. e ee 1 . F 


2 F 


a Balfaur v. See e wn eee . can 
de called ſo, He ſold all his. furniture, extpt that of one room. 
He had no family eſtabliſkment in Scotland. of any. deſcription : it 
is even ſtronger than hat; for he deſtroyed that,-which he had 
| thers before. In the Aunaadalt cauſe, the Lord Chancellor ex- 

reſoly conſiders. [the domizil of arigin, chat of the father, as the 
9 argument for Lady: Grakian, Can the domicil of origin be 
no treated as. nothing but a Night. eircumſtance? Courts of 
= uſſice will be-extremely.unwilling to give up the rule as to that; 

. a rule of the greateſt convenience 5 lee a Fin to: hoy from, 


* 


2 daa. head arb, whether nt th conſent 
| ae, R | | 


. 


— 


e to fecide in doubtful 3 , che 8 Mer, Wb 
uon in the paſſage cited from the Encyclopedie; that, where here * 5 
is any doubt, the party is always conſidered as haviog pre- k 150 
ſerved his firſt doinicil; Aa rule certainly of wiſdom. - Tf another” 3 
domicit is gained, that in the ſame manner muſt remain, until 5 
abandoned. This is equally a' rule of 'neceſfity.'* A man cannot 
de without à domicil of ſome "deſcription. es the you. 

in ſome of the writers will prove quite unfounded. This is | 
analogous to the principle we find in our own law. 27 5 caſe af. 
Fardſhip, for inſtance,” a man might hold of ſeveral lords: then 
upon bis death who was to have the wardſhip: ſuppoſing he did 
not hold of the King; who would be Preferred ? The rule is 
tated in Fitzberbert's Natura Brevium (a); that that the heir ſhall be 
in ward to that lord, of whom he held by priority: but the 
tenant might, if he choſe, change the Priority by making a feoff- : 
ment in ſee and taking back an eftate again. That rule was eltab⸗ 


dee eee . upon the e „ 
W eee 0 . | 5 


1 Ps 7 7 35 * 21 


1 Another rule . Wes to ths e demie of IRON which 7" XY 
deen repeatedly inſiſted on, is that alſo cited from the Encyclopedie, + 
that, where it is doubtful, which of two places is to be reputed te 
domicil, as If the fact of habitation is doubtful, and one appears to 3 
e the demicil of origin, that will turn the ſcale. But that muſt | 
be, aps where it cannot be clearly ſhewn, that the demieil 
of origin continued the place of babitation; for if that remains the 
habitation to this/extent, that there is no abandonment, that will 
remain the domicil. Where the queſtion is between two places, 
both acquired, if one can be conſidered as properly the ſeat, it is 
do hae the preference; and upon that the eaſe of The Brewer at 
the Hague was decided, upon the diſtinction in Huber, that with 
reference to à citizen his domicil was, where his trade was carried 
on; and the country reſidence” was to be conſidered as merely 
woluptatis cauſd; and the reverſe as to a nobleman,” Upon that 
diſtinction : it was determined in that caſe, that the eſtabliſhment att 
"the Hague remaining, the domicil of the father was not altered by ; 
the reſidence at Leyden nor confequently that of the ſon: vet 
_ the fon ved and died there. That diſproves, the poſition, that, 
| "wa cone e 7 Gael dies, is to PR V; 1 is pany 
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. 4861. - doubt. He was e 26 living: Mill-under. the 8 ve 
| Js his father. In the Donglaf caſe alſo the place where he died did 
2 not prevail. In conſidering the habits of different countries, ag 
eee applied to this ſubject, and quoting the Civil law, it muſt always 
er. be with a qualification and that removes the objection, that the 
expreſſions of the Civil law are not applicable. Family piQure, 

may in ſome degree denote the family ſeat; and in this view may 

be conſidered as anſwering the Lares of the Romans. Upon com- 

© pariſon of the value of the eſſects at the two houſes, i it is evident, 

where the /amma rerum was. Recollect the habit of theſe coun- 
tries; feodal countries. The head of the Barony is always con- 
 didered as the. place where the Baron ſhould be found; the place, 
here he was to be ſummoned. | The Duke of Norfolt's feat muſt 

be conſidered. to be at Arundel Caſtle; though his houſe in town 

is freehold. 80 Woburn is the Duke of Bedford's. Thoſe are the 
places, where they reſide, when particularly in the character of 
Dukes of Norfolk and Bedford. The diſtinction between the 
eldeſt and the youngeſt ſons is clear. The former muſt always 

\ look to the family ſeat, as that, which is to become his reſidence. 

The younger has no reaſon. to look to that at all. The houſe in 
London was at firſt hired; and taking a leaſe afterwards i is only an- 

other ſpecies of hiring. The mere object Was the pleaſure of 
indulging in winter in a town reſidence; not to eſtabliſn a family 

- manſion, but merely for convenience; it may be very truly ſaid, 
voluptatis cauſd. There he had no regular eſtabliſhment ; and his 

__ declarations are the molt poſitive; ; that he conſidered that houſe as 

= mere lodging houſe. It was a very juſt excuſe to his friends. 
He could not ſee them there. He had not the means. He had no 
plate or other neceſſary articles. He muſt have given any enter- | 
tainment at a tavern. It is ſaid, that was the reſidence of bis 
choice: the other deſcended. upon him. But he did live in 
Scotland. It! is ſaid, his reſidence there. was merely a point of duty 
From compliance with bis father's injunction. It muſt however 

He ſhewn, that he abandoned that: whatever inclination to Lon- 
Aon may appear, In all the other caſes there was no balance of 

| reſidence: whatever there was of reſidence. was out of Scotland: 

in this there is a reſidence there, a family houſe built by his father, - 
„ aud conſtantiy reſorted to by the inteſtate; and to the laſt moment 
of his life an intention to reſort to it: the eſtabliſhment kept up, 
eving the animus revertendi. In Alexander v. M 2 80 (a) 
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1 argurnent =" ; anda upon that n the party was held 1801. 
4 Scatchman, and his will was conſtrued according to the law of 5 ; 
Scotland, notwithſtanding his reſidence in Virginia; and notwith- e wr 
ſtanding what has been attributed to Lord Thurlow in Bruce v. e 95 
Brute, he did not conſider, that going for the mere purpoſe of N 
trade would be an abandoament of Jomicil. The queſtion is, not, 
whether London was alſo the place of Lord Somerville's habitation, | 
but whether Somerville-Honuſe was abandoned; and in no moment 
can that be ſaid to have ceaſed to be the place of his habitation. 
As to the deſoription of the inteſtate, there is ng inſtance of de- 
ſeribing a n nobleman by his abode. I do not know, why any ſuch 
deſcription as that in the books of the Bank was neceſſary in the 
caſe of a Peer; unleſs, in order to know, where to apply in caſe 
"of forgery... Certainly it was not neceſſary to identify him. He 
5 might perhaps have made declarations againſt Scotland to his ſer- 
# vants in peeviſh moments; but his declarations to his friends are 
quite different. It is plain alſo, that the time of the converſation Ee 
_ with Sir James Bland Burges was the firſt moment, in which he had 
the leaft idea, that he might be confidered 'a domiciled Engl: %- 1 
man; and his determination upon that is to make a will immedi- 
ately on his return to Scotland. Burn v. Cole was not a queſtion 
ok domicil; but, whether! the Prerogative Court of W had . 
butt. op. 
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3 "The Maler oy, N the "Roll bis 1 Ns hoon. (ria well Feb. 23. 
argued on all ſides; and I have the ſatisfaction of thinking, [ have A 
received every information, that either induſtry or abilities could _—_ 
furniſh. The queſtion is ſimply as to the ſucceſſion to the per 
_ onal eſtate of the late Lord Somerville. : It is in ſome reſpects „ : 
new; to far as it is a queſtion. between. two acknowledged. os. . 1a 

| —_— In the. late caſes the. queſtion has been, whether the firſt e 
Vomieil Was abandoned; and where at the time of the death, the e 
 foledomicil was: but bere the queſtion is, which of two acknow- EY RO 
tedged domicils ſhall preponderate; TO of rather, which f is the domi- | 
eil; according to Which the ſucceſſion to the perſonal eſtate ſhall 
de regulated. Queſtions upon the, Jaw, of: Wren to perſonal | 


5 
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8 Tore interpoſes,. HY 1 5 8 3 will 4 TT | 
_ Allimilate; the law. of the whole iſland upon this ſubject, ſuchk 1 
e Ny: be expeſted ** frequently to occur. In * — 


we in | Thantory/ | 


we Y a * years where have been four cafes in the Houſe of Lords 


WE. livered by Lords Thurlow and Loughborough; the former in 
ra. v. Bruce; the latter in Ommaney v. Bingham,” the caſe of Sir Charles 


"VILLE: 


and one in this Court. I have been favored with the opinions 4. | 


Douglas. 1 have very fully conſidered all the cafes, and the 


opinions of thoſe two learned Lords, and the authorities referred 


to in the printed caſes, and alſo all the authorities referred to by 


dee foreign juriſts; which were very properly brought forward on 


this Oceaſton. It is unneceſſary to enter into a comment upon all 
cheſe authorities. It will be ſufficient to Rate the rules, which J 
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The belt is js ag iaid = by hos. 1 "YN adopted 
in the Houſe of Lords, aud admitted in this argument to be 


the law, by which the ſucceſſion to perſonal, eſtate is now to 


be. regulated: whatever. might have been the opinion of the 
Courts of Scotland; Which certainly at one time took a different 


courſe. That rule i 1, that the ſucceſſion to the perſonal eſtate of 
an inteſtate f is to be regulated by the law of the country, in which 
| he Was a domiciled inhabitant at the time of his death ; without any 
regard whatſoever to the place either of the birth or the death, or 
the ſituation of the property at that time, That is the clear reſult 


of the opinion of the Houſe of Lords in all the caſes I have 


alluded to: which have occurred within the few laſt years. This, 


I thiok, is not controverted. by the council on either fide : but it 
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have two do- 
micils for 


was ſaid, that law could prevail, and be applied. POR Os ſuch 


domicile cari bes Aſcortaltied 5 "and that Capo 
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"The next rae is, [that ala a man thay 1070 two domicils | 
for ſome purpoſes, he can have only one for the purpoſe of ſuc- 


ceſſion. That is laid down expreſaly in Deniſart under the tile 
Domicil; that only one domicil can be acknowledged for the pur- 
| Pole of regulating the ſucceſſion to the perſonal eſtate. 1 have 
taken this as a maxim; and am warranted by the necelfity of ſuch 
a tmaxirn; for the abſurdity would-be monſtrous, if it were poſ- 


ſible, that there ſhould be a competition between two domicils as 


6 the diſtribution of the perſonal eſtate. It could never poſſibly 


be determined by the caſual death of the party at either. That 


i would be moſt whimſical and capricious. | It might depend upon 


the a al accident, whether he died in winter or ſummer, and many . 


cir- 
8 e . 


id 
f 


ject as the fuceſion toihis pee eltate. | 


ih 


as it is called, the forum originis, or the domicil of origin, is to pre- 
"rail, until the party has not only acquired another, but bas mani- 
feſted and carried into execution an intention of 2 bis 
- former: domicil and taking another as his ſole domicil. I ſpeak-6f 
the domicil of origin rather than that of birth; for tbo mere ac 
irth at any particular place cannot in any degree affect 


cident of bir: 
the domicil. I have found no authority or didum, that gives for 

the purpoſe: of ſucceſſion any REDS: Hr , of birth"; If che 
4 an ponies | n up i i 
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1 gy theſe a to this Ae k canner be Auel, "OY 
Lord Somer villes father was a Scotchmax, 
lady; reti 


apartments in Holyrood-bauſe. For the firſt part of his life after his 
marriage he ſeems to haye made Scotland almoſt his ſole reſidence: 


nor was it contended, that during that period he had acquired any 


other. The father being then without doubt a Scy/chmar, the 
ſon was born 5 and at the age of nine or ten was ſent into Eugland 


for education, and from thence to Caen in Normandy... It cannot 


| be contended, nor do. 1 think it was, that during the ſtate of 
pupillage be could acquire any domicil of his own. I have no 


difficulty i in laying down, that no domicil can be acquired, till the 
perſon is fat jurit. During his continuance in the military pro- 
feſſion 1 have not heard it inſiſted, that he acquired any other 
domieil than be had before. Upon his father's death and his re- 


turn to Scotland, a material fact occurs; ; upon which great ſtreſs wag 
laid on both ſides. It is ſaid, his father's dying injunctions were, 


| - chat he ſhould not difſolve his connection with Scotland. In the 
ſubſequent part of his life he moſt religioully adhered to thoſe 


injuaQions, But it is faid, that in converſation he manifeſted bir 


preference of England ; and. that if it had not been. for thoſe 1 in- 
junQions of his father he would have quitted Scotland. Admit it. 
dat in my. opinion. is the ſtrongeſt argument in favor of Scotland; 


for, whether * or reluctantly, whether from piety or from 
9 35 1 


Vor. v V. choice, 
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The | third rule 1 ſhall eta is, that the lay Snell or, Lester 


Hie married an Exgiz/h 
ned to Scotland); repaired din fang houſ occupying 
another in, the neighbourhood. in the mean time; and he had 
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Then ſee, b vis his father's death he proceeded to-eftablih 


himſelf in the world. From that time "undoubtedly he Was capable 


of eſtabliſhing another domieil. Until that time there could be no 


doubt, that the ſurplus of his perſonal eſtate mult, if he had di ied, 
. have been diſtributed according to the law of Scotland. Then; to 


| trace bim an ph time.” ' . e he had determined not to 


4 with a Ki to get apbbteſts in Holyrood-1 


it, he made Overture 
| uſe ; from which ! 
conjectute, that, if that application Had been pri fanted, he might have 


4 been induced to ſpend more time than be did i in Scotland. He 


an intention to reſide a conſiderable. part © 


came to London. I will not inquire, 


how ſoon he took a perma- 
nent babitation there: but I admit, from that time he manifeſted 


the year in Landon, 
but alſo to keep up his eſtabliſhment in Scotland, and to ſpend as 


nearly as poffible half of the year in each. He took a leaſe of the 


5 houſe, evidently with the intention to have a houſe in London as 


long as he ved; with a manifeſt intention to divide his time 


between them. It is then laid, there are clearly two domicils 


alternately” in each! country,” "Admit it: then the queſtion will 


ariſe,” whether in caſe of his death at either, that makes any dif- 


ference. It was contended i in favor of the Engli iſh domicil, that 


0 in ſuch a a caſe as that of two domicils and to neither any preference, 


for it cannot be contended, that the Homie! in Scotland was not 


at leaſt equal to chat! in "England, except the Les bei rei ſtæ is to 
have effect, the death ſhould decide. There is not a fingle diftum, 
from which ! it can be ſuppoſed, that the place of the death in ſuch 


a a caſe as that ſhall make any. difference, Many caſes are cited in 


Denifart to ſhew, that the death can have no effect; and not one, 
that that circumſtance decides between two domicils. "The quel- 


tion i in thoſe caſes was, which of the two domicils was to regulate 
; the Tucceſſion and without any regard to the place, where he 
; died. Theſe caſes ſeem to prove, and. if neceſſary, 1 think, 


1 it may be collected, that thoſe rules have prevailed in 


| countries, which, being divided into different Provinces, fre- 
: quently afford theſe queſtions)” The fair inference from them ie 


that, 26 2 general i ene? 'where there are two cotemporary 
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-Enfens in the teery, 
the this diſtinction takes place; that pets wm 
en of duty to live in the capital in a permanent manner, 


a3 a noblethan' or gentleman, having à manſon-houſe,/ his re- 
dence: in the country, and reſorting to the metropolis for any 
parũeular purpoſe or for the general putpoſe of reſiding in the 


etropolis, ſhall be conſidered domiciled in the country : on the 
other hand a merchant; whoſe buſineſs lies in the metropolis, ſhall 
be e onſid red, as having, his domicil there, and not at his country 


| reſidence... 1 1x; is not neceflary to,cnterinto/that diſtinction; though 


I ſhould; 1 be inclined to concur in it. I therefore forbear entering 
into ohſervations upon the caſes of Mademoiſelle De Clermont 
Santoignon and the Count De Chaij eul, and the diſtinction as to 


the a of the former, lee We 4 of AH d in the 
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perty or conduct of Lord Somerville. there is any thing ſhewing, he 


conlidered himſelf, as an Engl. ſoman, 1k was, faid, for the;pur- 


poſe of introducing, the definition of. the domicil 1 in che Civil Law, ny 


* bi quis. Larem rerumque ac fortunarum arm Jumman conſle- 


* tuit”, that the bulk of his fortune, was. in England; and the 


deſcription. in the Bank books, was relied on, I lay no ſtreſs what: 


ſoever on that. deſcription, in thoſe books or in any other inftru+ 


ment ; '; for he was, of either place; and was moſt likely | to make 
uſe. of that, to, which the tranſaction i in queſtion referred. It. Was 
totally immaterial, which deſcription. he uſed... It.! is hardly poſ- 
ſible to contend, that money in the funds, however large, ſhall 


preponderate againſt. his reſidence. i in the country and his family. 


ſeat. | It is hardly poſſible, that ſhould be ſo annexed to his perſon 


el. 
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Diſtinction 
upon co- 
temporary 
domicils; 3 
in the caſe 
of a noble- 
man or gen- 
tleman, ge- 
nerally, the 
domicil is 
the manſion. 


' hovſe in theo | 


country: 
that of a 


merchant ts 
3 his reſi- 
dence ian 


town. 


as to draw along with it this conſequence. Upon nice diſtinQions h 
I think 3 it might be proved, that his principal domicil muſt be con- 


ſidered as in Scotland. Great ſtreſz, and more than 1 think was 
neceſſary, was laid upon the manner, on which he paſſed. his time 
in each. place. There | is no doubt, the eſtabliſhment i in Scotland. 


was much greater than that in London. In my opinion Bynker- 


vel was very wiſe in not hazarding a definition With reſpe@ to 


that to be found in the Civil Law, the words, are very vague; and | 


it is difficult to apply them. I am not under the neceſſity of mak- | 


ing the application ; for my opinion. will not turn upon the point, 


which was the place, where he kept the ſum of his fortune. It ia 


of 1 no conſequence, WIR: more or x leſs money was as ſpent at the 
5 mm | one 


. 


bes; eaſunl, not from iatentiom The" caſe then comes te this,” A 


Coftom of 


Tort. 


wn ie 


11 t a very late; | 
F i | of ng of their property by teſtament, The alteration may ac· 
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. his. will in (alone Tha 
cirtumſtanoe is: deciſive; that his death in England's was merely 


eee extraction, domiciled in Slam, takes a 
Landon; lives there half the years) having"an"Nabliq. | 
| at his family eſtate in Scotland; and money in the Funds; 
pets to die in Euglund. hate nb diffouky in Pronctnt. 
- Thj/tharke never ceaſed to be a Seotchman: his original domici 
ontinued. It is conſiſtent with all the authorities and Caſes, That 
where a man has two domicils, the domicll he ofigitally bad ſhat 


NE 5 904 be cbnfidered lis domiell for the: purpeſe of ſucceſſio! on to his per: 


| ſtate, until that is ab: 
W . N n : 

via ſarprifings 8 e of this hog: oe! not e in this 
cbuntry when'we conſider, chat rill'a' very | late period, and even now 
fo dome putpol Sy 4 different ſuccelon prevails | in the Province 
ol Turi. The cuſtom is very anglogous to the law of Scotland, 
eriod the inhabitants of York were teſtrained from 


do ned, another taken.” 


r 
0 P 3 
4 w 4 1 © x 
TEES RT +? 


7 


es occurring; 5 for. very few perſons of 
1 it has happened in this caſe. Before 
that power of diſpoſing by teſtament ſuch <aſes muſt have been 
frequient ; and the queſtion then would have beeh, whether during 


the time the cuſtom/and the reſtraint of diſpoſing by teſtament were 


in full force, a gent 


man of the county of Ye ork, coming to Lu- 


1 den for the winter, and dying there inteſtate, the diſpoſition of his 


onal | chould be according to the cuſtom or the general 
ho. One thonld' ſuppoſe, it hardly poſſible, that ſome ſuch caſe 


had not occurred. 1 directed a ſearch to be made in the Spiritual 


Court and the Court of Chancery; where it was moſt likely that 


ſuch a caſe would be found: but I do not find, that any ſuch caſe 


is occurred. Some obſervations may ariſe upon that cuſtom. 
* way de thought, there are ſome inaccuracies in the words of the 


ite (a) upon it. The cuſtom (3), as it is ftated to have exiſted, 


” a thus expreſſed j ; that there is due to the widow ad to the Jawful 
children of every man being an inhabitant or houſcholder within the 


aid Province of York and dying there or elfewhere inteſtate, being 
al. inhobirain. or houſeholder, / within. that Province, 4 Teaſonadle 
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e bis Weir Wed ent ads duch e be heir ts 4 
fither deceaſed, or were advanced by his father in his life time; ; = : 
by which advancenient it is to be underſtood, that the father in his vious 
nie- tte beſtowed upon his child a competent portion whereon to. LordSourn« 
rs.” Tebletve, the Statite giving the power of diſpoſing by te- acl 
med, after reciting the cuſtom, dire&s,' that it ſhalt be lawful for 

any perſon inhabiting or refiding, or who ſhall have any goods - 

or chattels within the Province of York,” to give, bequeath, and 

diſpoſe of all their goods, chattels, debts, and other perſonal eſtate. 
One would ſuppoſe from this, that the Legiflature had ſome 

refergnee. 1 to the Len tory ret file ;. and that, it was ſuppoſed, —_ 4 
cuſtam would attach upon any property locally. ſituated there "er 
thoygh the; NN not reſident; and though f it is now too be -- .-Y 
to doubt the law -ypon. that, I have ſome reaſon. to think, our e 
S pal Gourts inclined, as the Courts of Seatland, to the Les lac. 
tei e: and if the queſtion had oceurred in that Court, and the Kats 
- authority of the "Hauſe, of Lords had not interfered, that would "M8 
as deen conſidered as the rule; and for this reaſon ; z that + hb 
10n-1s f upon it ;, the 1 ariſing from Wer 

plages, where the property is. ſituated; znd it. is natural for the 
Judge, who acquired his authority from the fituation of the "RE 
perty, to Luppole, the rule mo be chat of the place, where Ho” 
. is. But that ROW certajuly i is not the . r 


2 wall 838 with a few. ane upon. a ; queſtion, that | 
| might ariſe ; and which I often ſuggeſted to the Bar. What would 

be the caſe upon two cotemporary and equal domicils; if ever 
there can be ſuch a caſe? I think ſuch a caſe can hardly happen: 
but | it is poffible to ſuppoſe it. A man born, no one knows where, HO 
or having had a domieil, that he has completely abandoned, might bee, 
acquire in the ſame or different countries two domicils at the ſame 
inſtant, and occupy. both under. exaQly the ſame. circhhmſtanees: 
8 boch country houſes, for inſtance, 3 at the ſame time. It can 

hardly be ſaid, that, of which he took poſſeſſion firſt, is to preyail, 
Then, ſuppoſe. he ſhould die at one: ſhall, the death have any . 

effeck? 1 think, not, even in that caſe; and then' es neceſſitate the ING 

| Lox lori res | fite muſt prevail; for the country, in which the pro- 

perty is, would not let it go out of that, until they know, by 
What rule it is to-be diftributed. If it was in this country, they 
would not give it, x wal it was el that he had a n WET 62 
„ . 9 5 „„ 
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and there - 
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the bank 
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Ane account among the ſeveral owners and the plaintiff paid his proportion; 


; amounting to 409. 12's. 2d. The Huntert ſhare under that ap- 


Late: bot in 
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ners 10 paying a e is © 80 pd ory aroſe ; : 80d the whole was recovered in 90 action 
 againlt the ban robs who; eee the defendant not having pleaded in a = 

Though contribution among partners is now enforced at law, the juriſdiction 4 Courts of Equity 

ouſted; and therefore though the bill was diſmiſſed, . e having | deen -obta ged | in an action directe ed, 

the Four would * with coſts. f e c ws 77 8 


out, that the Hunters had ſold eleven twenty-fourth ſhares without 
the knowledge of the plaintiff; /and by agreement ſubſequent to 
the bankruptey the debt of 1 6 387. gr. 8d; was apportioned 
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2 was decided, that the action could not be maintained as to the ſit e 
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. F "4 ; 3 a "FS + pov! "I A N * \ * (8). | wa 8 


Ne 


v 


e ee eee +7 . ties ene pen) * 
r getting the ceſts at law; Which you muſt have aee6raing to e 
e <F 1 . courſe of the Court,. Ta clearly: of opinion; ere was ground 
wy bringing this bill originally upon this partnerſhip | 
rien. I woutd not lay down, not have it underſtood, that, 
becauſo Coontof Law may entertain actions upon ſuch ſubjects, a 
party may not file a bill for contribution. Suppoſe, there are ten 
Perfons ul bound to contribution: a bill in this Court would be 
uch theiſhorteſt courſe. There may be doubts as to their propor- 
; tions: This is a very hard caſe upon the plaintiff; and no favor 
ds de te the defendant. In Stevens v. Pracd (a) a bill for a legal 
demauct was retained, with liberty to bring an action: the aff. 
anee of che Court being required upon equitable circumſtances, 
_ Though I chought this queſtion more proper to be tried at law, 
 a©& plaintiff was very well juſtiſted in coming for a contribution; 
for . given p it a 
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el. -POCOCK. v. REDDINGTON. 
"os . | 
6 Pieter by 11 will, And the ach of h 1775, aftet 
—_— * = 


A giving his wife an annuity of gol. a-year for her life in bar 
a gle of ny] I of dower, and ſeveral. legacies, . deviſed. all his / freehold eſtates 


each of 


"—_ by ſel. to Charles Meaden and William Rediington and their heirs, 


—— o the uſe of them, their executors, e. for ninety- nine years; 


"improperly remainder to the uſe of his daughter Mary and all and every ſuch 


with the mo- 


ney, — 41 other child and children as he might have by his wite, their heirs 
#7 $ QUE BY U 

| bare an or and affigns, as tenants in common ; remainder over. The truſt of 
_ _non to have 


- rhe ſiock te- the term was to receive the rents and profits, and pay the annuity, | 


5 — —. and to apply the ſurplus rents, as the truſtees ſhould think proper, 


{6 eee for the education and maintenance of the teltator's children, until 


intereſt x they ſhould reſpectively attain the age of twenty-one; and that 
"me the truſtees ſhould during the aninority of ſuch child or children 


made by it, inereaſe and improve the reſidue ef fü monies by placing the 


and the cofts 
eee ſame out at intereſt, as the truſtees ſhould ſee occaſion, and divide 


| gn loch reſidue and increaſe en he children or dhe — 
: 


Tw 


i). 


e equally ; at the! age _ eyrenty-one. F The nn, 
the reſidue ol his perl te to the ſame truſtees; upon truſt: 


* e 0 * : 
4 . 37 Aa 


to conyert'þis effects into ncady money, and place tha ſame out at 5 5 
jnterzlt at heir diſeretion; and to apply the intereſt ot yeatly pro- on- 
duce, on ſuch part thereof as they ſhould think proper, fer au! | 
towards' the education and maintenance, benefit and advantage, wes. | . 


his child n during minority; and afterwards. to diſpoſe of e 

* of che intereſt and principal among the perſons and in the Y th, 

manner directed as to the reſidue of the rents and profits of the 

feal eſtates ; after education, H. The will contained the fund, 5 

direction, that the truſtees ſhould rerain and reimburſe W 4 "aig 

all coſts}: ebe *XPet 4 es, 

ſon of the 

of the other; but each for bis any, 
gua 0 ing aud de X 114.74 


app 


1 


7 * * 
"I 4% ; : 1. % + N 4 \ * " der, vere Fi A 4 : hog 
N 5 e . A e Vo Lot  I.F7 


| AE FS; 4 _ Ter | 
Tha be fied in 1787; 1 bis wiſe aol two children, 
"6 Or? «as ana died' in The: wm” 


the chaten pF on re ny ef e 


CES) f 2 * * 


The bill was Filed 3 in 276 hs . en, 8 widow, his eldeſt. 
daughter Mary Fuller, who had attained the age of twenty=one,”— © 
and on behalf of the younger daughter, ſtill an infant, againſt the 19 55 
ſurviving truſlee; charging him with a breach of truſt bath as to the. ; 
real and perſonal eſtates, by cutting timber 17 OD 1 8 * 
ren jou own - ac . {ON 5% PEE ts 


*7 bd RN 
5 is DY 2 : E 
The FTIR by I 8 dated, that be FUR to >the bau „„ ee 


a bock of accounts relating to his truſteeſhip and executorſhip ; 3 
which" they returned; expreſſing themſelves perfectly „„ 
He admitted, that the ſums of 2,4180 167. 9% 1,100, 1 0/, e ah 
and 144. 105, 6d. Bank 5 her cent. Annuities were then ſtanding e 


* 


in his name; and, that 6, 800 J. had been purchaſed, with te 
teſtator's eſtate; that in 1790 he quitted his buſineſs as a grocer; TY '- oi 
and about March 1793 entered IG ee ee, ? ke 1 


Jeff cg as ry wine-merc RUGS dt ab % e frantia rams. 
y 1 | 7 ; = 4 F * 14.2% 1 x * 5 
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of flock were partly with the teſtator's property, aud ee e 

his owa chat he had no memorandum or account of che ani. 

aflions"of the ſales ar tratefors af ths Rock 5 that uyom the ad er 
Vor. V. 95 9K . ns November 255 
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| in Chancery. | | 
t, A Ws 1 790 by! ld out and transferred to Will iam Fibel, 
:  Tj650l, 5 pen cent. Bank Annuities, and 2,650 l. to Richard Jeſſin 


Robin. Caſe upon the 23d of March 1793: notwithſtanding which he 
ron. ſtill debited himſelf with the dividends of the whole truft ſtock; 

zs if he had received them. Poppleton and Cafe failing, the i 
transferred to them were loſt, except a trifling dividend received 

from their eſtates. He farther ſtated, that he fold the truſt ſtock 

with his own; and kept no account. of the ſales or transfers; and 


85 therefore 3 is unable to ſet forth the en times. 


ſg 


i hp ws 4 e apo, 18 2 of Sul == an ac- 
count was directed of the perſonal eſtate and of the rents and pro. 
fits of the real eſtate received by the defendant, and of the timber 
felled; and an inquiry,. whether he had inveſted any other part of 
© the teſtator's eſtates in Government or any other and what ſe- 
* and ſold the fame, and at what Proves Sc. 


The Maſter 8 . Rated, 955 FR Geek l 980 at differen 
times inveſted ſeveral ſums, part of the teſtator's eſtate, in 5 per 
cent. Annuities ; 5 and had alſo purchaſed in the ſame Fund with his 
own money. Upon the 3 iſt of July 1793 the ſum of 8, 150 l. 
Was ſtanding in his name. He ſold out at different times; and 
received 8,797 l. from the ſales. The ſeveral ſums of 600“. 500l. 
and gool. were purchaſed with his own money. The ſum of 
7056 l. was the purebaſe- money received by him for the ſtock 
produced by che teſtator's property. He began to lay out money 
in the funds in 17883 and continued to do ſo to the 31ſt of 
: TR 1793; and he fold out during the period from 1788 to 
1794. Having replaced ſtock of the value of 34360. 55. 3d, 
he was charged with the balance of 36 190. 146. d. The Report 
farther ſtated, that a balance was due to the defendant on account 
of the real eſtate; and the balance 8 1980 bim as to the ee | 
bears was e 10. 2 2d. Bal es l 


Exceptions were ken "Ou the Tefendant to this 1 The 
firſt Exception was upon the ground, that the Maſter had charged 
the defendant: with 3,619“. 145. 94., as the gain he made by the 
| ſock tranſactions: the defendant inſiſting, he was only bound to 
replace the ; ſtock, which had been ſtanding in his name; and, 
having replaced 445321. 67. 89. ſubſequent to the 31ſt of Jan) 


27935 he 8 to be — with ſo much only as would be 
ſufficient 


. NE” 
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1801. 
24+ 94, as the difference between the produce of the ſtock ſold e 
auch the coſt of che 4,5 32 l. Gr. 8d. in thoſe Annuities ; which . . 


fv bin d- 


| . Was 3.43604 54. 3d. and the rather, as the defendant by the will e 
0 had: a diſcretionary power as to placing out the eſtate at in- 
tereſt; and was not directed to place it in the Funds on any par- 


N ticular w_—_ ; and was ara by ane to > tanafer c or cha ange 


# 
* 


The focond F was Hewes n . „obs that the 
Maſter: had charged the defendant with the loſs ariſing from 
the loans to Poppleton and Caſe: the defendant inſiſting upon his 
diſcretionary power under the will, and the clauſe, that the executors 


_ ſhould reimburſe themſelves all coſts, nee and d expences, fu 6 
DE" aid reaſon ou _ TAR A "4 


—— 


"The plainif vreſſed to NED this truſtee bern with intereſt at 
5 per cent. upon the ſums received, and with the coſts. The relief 
pr . as to the real Nut and the timber felled was s abandoned. 


- Mr 7. 1 | 1 Mr. Stratford, ie Mr. Cr, * r the hs th oY and 

| A. Lewis for the heir at law, a de efendant—This' truſtee has con- 

daucted himſelf remarkably ill in the execution of his truſt. It i is 

bol the greateſt conſequence to the public not to relax the rules re- my 

| lating to truſtees, where they do not a0 with propriety. Of late 

2 particularly the conſtant language of the Court has been, that 

a truſtee does very wrong, who. putting money in the Funds 
does not declare a truſt upon it, and put it out of his power; and 

who touches it without the direQion of the Court. This defend- 
ant from time to time for ſeveral years without any conſultation 
with'the family changed the funds; and it is very plain, if he had 

gained 1000 /., he did not mean to give cheſe children the benefit. 

The caſe of Trevet v. Townſhend (a) has determined this. The 

Court will give no countenance to aQs of this kind. bf} nota man ; 
to de puniſhed, who as a truſtee | puts all the infant 8 property in 1 80 
hazard? The loan to Cgſe was a loan to himſelf; for they were 

entering into partnerſhip at that very period; and perhaps that was 
. "pon we admitting he TCO into * 6 pL. 


4a) __ 0. c. 384 Lee alſo 83 „. Bense, Perkins 5 . c. c. 
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this Kit he would: bave done any -e theſe parties f Inn i 
a the:'truſtee n 
ne than e lhe. bill was filed;..n0 4 Ca 
could he: obtaited; and the account now given was ee 1 
| 294 his firſt anſwer, inſſe f a full and 95 


6 au merely afording matgtials for amending the bill. i 
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It is enough, hat from the, moment off hel teſtatag's:deathythe,,. 
defendant began do. deal with 
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nes off Whiel dhe Plaintiffs will m | 
replaced in 8 Funds, Theres, 
| in 1 and caſts, where bg . | 
: bi Cates... No advantage, hut 
from-boldion bende de Er. 
mended. He ſtates, that he did ſend them 
ich they we efatisfieg. e 
OCK [that was bought, Fcept £1 0 f ew.) 
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that they were perfectly ſatisfied with the accounts. He never 


ſold que with 'a Yar to N . 0. but merely,upon. hole 


another * i and be intended.to wet thoſe ſums. 1 appears. | 
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add”. | e | SE: 0. 


, 42 te ein übe the mber, becauſe 1 was eee 1 
| the advice of che mother and all the family; That, which 
was the principal obje& of the bill, is now abandoned. — 
E een n n . | 


1 Age of the Rolle—Thi eaſe is literally Abe The t bill "* 
—_— and toro children; calling upon this executor 
and truſtee for an accoiint'as to the real and perſonal eſtate. The 
un engen) charged him with miſcondut in the truſt as to the 
_ rel eftate by cutting down timber; from which charge he has 
erculpatec Himſelf; and no decree was prayed as to that. Thi 


z; no foundation therefore? for that part of the bill. — 


10 the other part, the account as to the perſonal eſtate, his anſwer 
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tcdtem to che purpoſe, for which the teſtator had Fecitedb 
Ferrers to have made a requeſt that they ſhould be given“ Tie 
, firſt inquiry,” that was neceſſary, was, what was the nature of 
_ his requeſt, if any; and to what, ſpecies of: jewels'it related; for 
certainſy it did not extend to all jewels in het poſſeſſion,” Iris fad, 
no further &viderice' is to be found upon it; and' the patties have 
Z  _— that 1 will permit that to be done, Which 18 not according 
_— — the regular'p ractice; that an affida vit of es d mh. 
1 ſtrument left behind by Lady Ferrers, and repreſtmrech as the in 
ſtrument referred te by the teſtato „may be now read, anditaten 
into conſideration; einst res g l to the Maſter; ho, it Hd 
ccc only” return this'evidenee: 1 dane ee enen whether 
the. parties are competent to this: but, as it was much prefſed;! 1 
have: a0 objection oy, conſent of all parties to give my opinion, 28 
it it was before the Court in a regular way. The affidavit, that 
has been produced, ſtates nothing: nor is there, it 18 fail}:any 
evidence to be found of any declarations of Lord Ferrer of any 
engagement | or undertaking to bis wife, that he would conform to 
her requeſt,” 1 muſt therefore ſuppoſe; no ſuch eidende can be 
procured. The affidavit therefore may be laid out of the caſe; 
and I muſt teſort to the paper writing of Lady Ferrer, puporting 
to be her directions as to her death, atid among others containing 
- theſe words as to her jewels, It is moſt >matifeſt, that Lord 
FPerrers in that clauſe of his will muſt have referred. to this requeſt 
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to which it can be referred; and it actually diſtingniſhes the wery 
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Bis will with the teſtamentary paper of Lady Fe erters, it is equiva- 
lent to an expreſs. declaration upon his part, and a gift: of the 
Jewels according io her wiſh. I wiſh very much, that 1 could 
make ſuch an Inference: but Whatever might have been 1) in- 
1 elinati Vor whatever reaſon IL might have independent of thecwill 
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beo act, I never thought myſelf at liberty to make any inference, 
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9 tion between her children as might be; this Stock conſtituting the 
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| F 4 ing spparel china, and plate. It is itpolſible"tb ſay, they were 


intended to be ſed: only;” without any abſolute: intereſt in them 
_ he death bf one of the children. It is not likely, chat the 


ben would have fiæeil the age of twentys three in the bequeſt 
to the defeudant, if ſhe intended, each child ſhould have. only the 
Intereſt. till, the death of oße of them. The caſe of ,Tratter v, 
Milllam la) decides this. The Court always loo 
2 will; confideting the words if, when, in caſe of, en, as equi- 
, vocal, and determining. very little: Lord: Douglas v. Chalmer (5); 
| and where they:are 7 OI" t dae it muſt ae 
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00 Mr. Hart for the Ade, The « Q 
ticular. clauſe, upon which the defendam's claim 16 founded, 
Xing perhaps the only paſſage in the will, that is clear, 


Whole of her property. except waariag apparel, &c. The bequeſt 
to the daughter: clearly ſhews this at leaſt; that her huſband was 
to have nothing to do with the Property. He. is totally excluded 


ö from any intereſt in it. The Court cannot give this property to the 
plaintiff without rendering that clauſe who! 


v. Williams the whole context clearly pointed to the caſe of a 


2 In this. will here, ee 0 * of eh an in- 


ference; | 
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I ſurvivorſhip: al the reft being, perfect clear. If the defend- 
anb's co ſtruc jon is rigiß then he would not have taken at the 
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y. nugatory. In Trotter 


Stock during his whole life, till the event of the ſurvivorſhip 


ſhould: be decided: but without doubt he was intended to take 
abſolutely at that age. 


p manage the property for her advantage. How, can that be eon- 
ſiſtent with the intention, that ſhe (hall have only the intereſt? 
Her marriage was clearly. the. only event, in Which the. teſtatrix 


It is, equally impoſſible to reconcile their 
conſtruction with the gift to the daughter, and the power to 


meant tit to 8 ſeeures., 1 Nong Beute, v. Chalmer there was a 
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and, har he muſt have rejected all confideration 
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os "2008 80 from the Fan e of the 5 This i is 


perfectly diſtinguiſhable from all the caſes, upon the. words“ 43 10 
« caſe of, if it ſhould bappe 


wi ; Ge,; for here i A ſpecific time $ 


pointed out, at which jt appears evidently. to be the intention, that BY 


the legatee ſhould be put in complete. poſſeſſion of the legacy; 


Which muſt be expunged, and declared not to gperate to any Tat -” 


whatſoever, and to have been put i 


in for no purpoſe, upon the de- 


fendant's conſtruction. The diſpobitign.; in faxor of aheſe children SA 
-pre ding that clauſe-1s without. any limitation, or iptimatipn, that 8 | 


they are to be prevented from the full enjoy ment of it; or, that 
if either ſhould die leaving children, that ſhare Gould not got to 


chem, hut to the ſurvivor. Then comes this elauſe. 1 do not 
recolle&; whether theſe preciſe words if either of my: children | 
he” ſhould die” have occurred. Trotter . v. Williams is in favor of "4 
the plaintiff: the other caſes, as far as they have gone, are with | 


thedefendant; : I do not agree with the Argument. for. the defend- | 


aut in diſtinguiſhing this caſe. from 2 rotter. v. 


 direQtly i in point; and almoſt exactly the fame "2s the preſent. 7 
But ſubſequent. caſes have occurred ; ; in which Words very, ſimilar 
"to, theſe: have been confined to the death of the party. The firſt 


caſe is Billing: v. Sandom (a); upon which there could be no other 


conſtruction than that put by Lord Thurloro. ; There was nothing . 
upon the face of the. will to reftrain | it to dying i in the life of the 


reſtacor,. to prevent a lapſe ;. which will not be 2 the in- i 


tention, ; unleſs ore: can be no other, 


"The next. or is 8 v. Nelligan 69 


Which has more reference to the time than the other. ls 
These eaſes were much relied upon in Lord Douglas v. Chatmer, 
he laſt caſe Tech this YES. winch wen rm 
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condition. to creep into any. will, hut «; in gaſe of his ; death”; 4 


. 


28. . e A 


Fire; by Oe 
katy og ith» 
{46S 9: $285%% 
441 by, 44 
Ves * - Fehr 
WY 


g Fre Kh 


8 


yn W 


my * 


* Ih . 


ne 2 
of ' Me 1 es abs 
* 5 At ap: > "AY 8 


5 


vg FIT 


I +74 
v4 ID — . 


Kart 
(27 v3 11 mo 
9 $77 


. 
* I 1 Maler 
"x Avg TED 7 
nnn, 


. ects 


: "afletcd by either. the deciſions or. the reaſoning © 
Ceaſesg and the ground of my deciſion 3 is, that the conffrudion 
Ahat theſe words mean, whenever the death of either hall Happ en, 

would be totally 3 Inco! 
cluſion is, that there was. an abſolute intereſt f in the daughter: at the 
death of the teſtatrix ; and in the ſon at the ape of twenty-three; 
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| opinion. 1 
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was naturally to be confidered the intention: 2dly, The conſt 


quence" of the conſtruction eotterideg for would. have been Ag 
the abſolute intereſt to Lord Douglas; for theres was no qualifica- oY 
don, reſtraiting it to che ſeparate uſe z aug the. 4 5 were 
evidently the fixed objects of the. benevglence of the teſta 
The words in that will did not 
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naturally mean a given. time 75 04 
general intemion moſt probably would be better efeQuated by 
© he contrary conſtruction than by adding to . and inferring | thoſe 
re. The Lord Chancellor after conſidering all the caſes c n- 
870 of che ſame opinion; ſhews, how the caſe of Lord Bindon „ v. 


17 8 folk 7 ) applied to a different ſubject; * 


and ſays, in Trotter 4 
v. William: the conltrudtion;was; inevitable 3 300 it was. 0 pro: 


- raiſe apaitiſt lapſe.” It was no more ſo there. than j in chis caſe, 
1 Flay the ſame here. The legacy of the defegdant velled it the 

df twenty-three; and it would be totally: inconſiſtent to. "wake | 
that an intereſt for life only, and to expunge hat precedes theſe 


ad Words. The Lord Ohancellor then comments upon, Muli 
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 hequelith unto my on Henri Herman Holismeyer, Robert ſpecific be- 
46 Cbarnley grocer 6 Bnoto 4, London, their. execators and ad- 
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the age of twenty-one; then to permit her to receiv the dividends quent elouſe 
for life-for her ſeparate uſe; and after her dgceafe to divi 
principal among her children ſurvivitty horg/equally:-if but one, to 
that one. He declared a ſimilar truſt as to the other two-thirds 

for Ws ohereno opp: Nee ee 


0 Aud "EY bf wt daughters mall depart this . 
« leaving iffue of her body child or children ber PRviny hes: N 
and in fuch caſe upon” truſt for and 1 do hereby give aud be- 

« queath ſach ſhare or ſhares as aforeſaid of my aid dangh 
daughters fo dying as aforeſaid An che truſt funds 4nd the 
4 furvivor or Tr on of my han daughter or daughters fo 
a 23 aforeſaid or children her or them ſurviving and alſo unto my 
4 fon Henrick Herman Holtameycr if Ring and his bfſve him für- 

* yivig equally mare and ſhare alike in the Name manner 

« as te the principal and intereſt as the beforet 
of the ſald truſt funds is Himitedand als in cafe any part of the 

fuld truſt funds ſhould come te my ſald fon Henrich NO Z 

1 Hullameyer by che Yeceaſe of any of my ſaid daughters accord- 
4 2 1s my will that if my ſaid ſon ſhould happen do - depart 

© this kife without ifſue;in the lifetime of any other of my ſaid | 
bes daughters-then- upon truſt as to ſuch ſhare of the ſaid truſt fads 

t be for the ufe and benefit of fuch of my faid daughter or 
« daughters equnlly if more thah one as ſhall ſo ſurvive my laid 
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5 . Meder children; of his her or their body or bodies him Ber or | 
den reſpectively ſurviviog then from and after the deceaſe of 
Lethe ſurvivor of them upon truſt for and 1 do hereby give and 
— « bequeath all the ſaid truſt funds and all Jam poſſeſſed of unto and 


amoungſt all child of my brothers deceaſed and lying and bſter her 
lden in Germany all squslly like as-halbbe then living ſhare 
. andſhare alike alſo] give And bequeath\unto:my:three daughters 


A meyer and the other furniture to be divid 
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5 0 all my furniture in my dwelling houſe. plate linen and all he- 
longing twoabe dwpellüng houſe! except one bed and furniture and 
_ _ $,the, wardrobe which I give t0;,my fon} Henrick Herman Holiz- 


deg, between. my ſaid 


|; b daughters ſhare and ſhare alike and as near à8 may be * execu- 


"og 40 my dear ſon, Henrici | 


as L am poſſeſſed of ig the Phœthix Fire | 


. tors convenient or ſold for them if they cannot RR al 225 At 
- +/confideration/that the above eee Sto com 
_-  \$cqueath amen desde Hp ame 


che ſame as a memorandum for my ſake; while 1 Was a m 
from the beginning of chat Office And: father I, give and be. 
* queath unto my ſon Frederick Herman all the Utenſils, belopging 
to, he ſugar-boule nc here mentioned aud, 48 2. farther gonſi- 
detation for my ſan I give and bequeath the. tele of. vel lugar- 
* houſe and dwelliog-bouſe that my; executors may ha 
5 their, power to work the hauſe or part of it Torabe childzen till 
% my ſon comes of age if it pleaſe God he {ball dixe that time then 
4 let him do therewith what he pleaſes And in conſideration after 
any decgaſe hen all debte and funeral expences are paid and 
| **.diſtharged 4.give;and bequeath all the reſt and reſidue both real 
and perſonel vi, bonds houſe bills and money I ſhall be poſ- 
i ſeſſed of at my deceaſe I give and bequeath to all my four child- 
ken edually ſhare and ſhare alike, or if any of chem ſhall. die be- 
* fote me the ſurviving. ſhall ſhare} equally. alike and in con- 
\*\Gderation hat any may underſtand my writing about my 
4 dhree daughters their funds in money of giool, upon truſt 
if any; of my daughters ſhould die leaving no child, or children 
her ſurviving «the other two and my;ſon. Galli corogually- ſhare 
4 principal and.intereſt ſhare and ſhare alike but, if there be no 
children after the deceaſed mother, lawfully hegten her ſurviv- 
$:30g ſame child or children ſhall receive their parent's ſhare pri- 
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brig The teftator Mell upo of de gin of March 1798 7 <a 
four children: "three" Uavghters and one ſon, Henrich Herman 
Holiame yer. Ar the date of the will be had only 2000 J. 3 per 
ent; Conſolidated Bank Annuities: but he purchaſed Tool! more 
Ain chat Stock after wards; and in a memorandum in his own hand 9 
be calls that Rock the children's s fund n made ur 21001. The bill 
2X9; and the uſual 
5 pats were directed.” When the cauſe came on for further di- 
reclions, the property being very confiderable, the Maſter ef the 
"Rolls" ordered, that the "nephews and nieces of the teſtstor Hivitig 
in Germany mould be made parties. Ia conſequende of that di- 
recion moſt of em put ia anſwers, cleiming ſuch intereſti in the 
reſtatorze perſotl eſtäte 28 they are "Re: to. Joby Grorge 
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give 38 that effect; 5 apply them to the preceding diſpoſition; 
Which. is conſined to the fund. of. 21001. It is clear, What "of 
mprehends under the deſeription of all he is paſſeſſed of 1 is. noß 
o be given to his nephews and neices until the death of all his 
children without leaving iffue; and yet there is no previous dil 
oſition af the hulk. of his property. It muſt be contended, that 
oy implication. the bulk of his property 4s. given to the children 
2 their iſſue: but i it would be very extraordinary to leave the 
is pro o implication, expreſſing his intention as to 
ith ſo much anxiety. Beſides, the notice he takes of 
tha ſpecifa: fund of 21001. after the diſpoſition of the general 
_ reſidue is guite inconſiſtent with the ſuppoſition, that the bulk of 
the property is given by implication. He alſo provides as to the 
reſidue for ſurvivorſhip in the event of the death of any of his 
children in his life; clearly ſhewing, that he did not intend the 
reſidue to go, as the 21007; ſtock was given. Where two parts of 
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1 ie taken time to conſider; eſpecially upon 4 will ſo extremely 
n : inconſiſtent and inaccurate, being very anxious,” when: inconſiſteney 5 
weret. appears in a will, to proceed upon firm and ſtrong grounds, be- 
. put a conſtruction upon the words, that does not naturally | 
| belong to them. But this cauſe' Bas been before me very often; and af 
15 „it was by my order that theſe perſons were made parties; that 
5 they might. have their right argued; and, if not fatisfied” with my 
Pines, that they might take that of another judge. As the cauſe 
firſt came before me, there were no other parties but thoſe in- 
0  tereſted to put upon the will the cot ſtru ruction, Which aſter all the 
argument 1 have heard 1 feel myſelf odliged to adopt: : but 1 
thought it would be very imptoper i in a Judge in a caſe of ſuch pro- 
perty behind the backs of other parties n without an argument 
on their behalf to ara AIDE aria 2 5s 1 Fo 75 4 155 SS, Y | 
| If 128 cindeted this aſs” very fully.” The FRE is, What is 
Tie words to be the interpretation. of the words all I. am poſſeſſed of,” as 
1 ſtanding in this will. 1 have. no difficulty. in ſaying, the = 
7 _ conſtruQtion of theſe words flatiding by themſelves 1 is, not exaQtly 
0 5 Hang . what they purport in language, all at the time of making the Will, 
lateto the but, if not explained, they mult have the effect of paſſing all the 
time of the 8 Z 
| death, not of intereſt ' in perſonal eſtate,” * ich the teſtator might have at his 
„ death; and 1 admit, that, if thoſe words cloſed: the will, they 
"OR Ns would have paſſed all the walt fund and every thing the teſtator 


ry : 


4 might have at his death. That is the legal conſtruction: what- 
ever may be the literal one. The queſtion. then is only, whether 
that legal conſtruction is conſiſtent or | inconſiſtent with the other 
parts of the will. It is totally impoſſible. to ſuppoſe, the teſtator 
could have intended theſe words in that ſenſe. It would be per- 

5 fealy inconſiſtent with every thing he bas done i in every other 
part of the will, and particularly with the codieil. He begins, and 
that is not immaterial i in the conſtruction of ſo ſtrange and ridi- 
5 culous a will, with theſe words, « and as for ſuch - worldly eſtate 
and effects which 1 ſhall be poſſeſſed of or entitled unto at tbe 
« time of my deceaſe,” So, he had in view to diſpoſe, not mere- 
J of the perſonal eſtate he had at that time, but of that, which he 
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Maher lien Roll if de rae had been get ho me, 1 would 


. ſhould have at his deceaſe. He then goes on to ſeparate a part 


a the e then veſted 3 in bim; ; "ou it &. 
he 
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be had then. but 2.000. 3 per cent. Annuities, alt 1 
1 muſt ſuppoſe he intended to be conſidered A ſpecific part of bis 


dated Annuities ; ; which it was not: but it was made up that ſum 
3 afterwards ; ; andina memorandum i in his own hand he calls it the 
children's fund made up 2,100/7.. He gives that ſpecific fund to 
truſtees; with an expreſs direQion to apply it to his three 9 
ters in thirds; and it is very technically expreſſed. It is not a 
gift to them abſolutely; but to receive the dividends for life, and 
aſter their reſpective deceaſes to divide the principal among their 


children. He then provides, that upon the death of any without 


leaving iſſue, that ſhare ſhall go to the ſurvivors; ; and in the event 
of the death of all without leaving iſſue makes this contingent diſ. 
| poſition i in favour of his nephews and nieces. If the will had ſtopped - 
there, the children could have had nothing in the reſidue, which 
; a hare _ mulated e to the RIAA, SIN. 
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11 will now. bor 3 far the A 4 are 5 
with the conſtruction, that otherwiſe would be put upon the words 
4 1 I am poſſeſſed of. He ther gives to his children furniture; 
and it is not conte nad. that the furniture is not given abſolutely. 
Then he gives his ſon the ſhares of the Pheenix Fire Office, the 
ſugar-houſe, &c. and then gives to his children the reſidue 1 in theſe 
words: all the. reſt and reſidue both . perſonal viz, bonds 
A houſe bills and money I ſhall be po eſſed of at my deceaſe: 
the words he had uſed before being © all I am poſſeſſed of. *. He 
gives it to his four children ſhare and ſhare alike; and does not 


800 on to ſay, as before, that the intereſt only ſhall be paid them. 


He then directs ſurvivorſhip among them, not if any of them ſhall 
die, but, if any of them ſhall die before him. It is impoſſible to re- 

concile this with the conſtruction of the defendants. But that is 
not all. Even after this, which ſhews,. the reſidue there meant 
vas not included in the former words, he proceeds to recapitulate _ 
what he meant by the former words; and this is the will of a 
very ignorant and illiterate man, not knowing the Engliſh lan- 
guage, hardly knowing what he had ſaid before, having diſpoſed 


Fin 


eſtate at that time. He gave it a8 251 ool. 3 per cent. Conſoli- 


1 
rchaſed 1001. more in that ſtock to make up the ſum; 15 which , 


ns; 
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before of the reſidue in words, that admit of no doubt; and then 5585 


coming to recapitulate his meaning as to this property. If it ſtood 


here, the latter part is quite inconlitent with the ſuppoſition, tat | Fen 
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Abr. the N «ap 1*attiipoſſell&d of · inithd<boyinolng bent che, 
Fee reſfidue of bis perſonl efiste. But them comes the codiell; which. 
| ».  fortifies this conſttuckion. Is it poſfible to conſtrue that as mean - 
min., ing that it never could be divided among them all; but chat they 
*  ſti6uld* continue to receive, either no part, eee Trig! 

— coiling: o e = . a Jor — 


| 15 45 to oh 1 upon ich L 8 thefirt 
| Same'ſenſe caſe (a) this morning; that I muſt give ſome ſenſe to every part of 
de ren the wil if it is conſiſtent wit other partn z, the legaland teck. 
ebene nical ſenſez if Lean; and I am not to ſuppoſe, the toſtator has uſed 
5 words without meaning; if it is poſſible to give thema conſiſtent 
* 2 * meaning. The natural meaning of theſe words in this will is that 
4 attributed to them by the plaintiffs: - particularly conſidering, it 18 
5 the will of a man ignorant of the Engliſh | language. The c 
ſttuction I am bound to put is, that he: meant all he poſſeſſed of 
thoſe funds. Therefore declare, that the-truſd: fund of 25100 J. 3 
Per. cent. Conſolidated Bank Annuities is the only. fund given to 
the teſtator's nephews and be Tow. e e of the 


death of his Wm \ ru "_ 01 


me oke owe or of the tare 


0 Upton v. Lord Ferrers ante jou. "Sims v. -. ante 43. 


8 ovesT. v. HOMERAY. 
© Specific per- wm: tha 1 of er 1796 the phiatiff entered. into an 
PE | ment in writing-to ſell to the defendant an unfiniſhed houſe 


225. 7 wg and Fin tee for the ſum of 800 ,., payable by inſtalments. At 


dme beige the execution of the agreement the keys were delivered to the 


A ſmall in. defendant: and he looked over the houſe. On che iſt of Feb- 
aner mer guury he went to Bath'; where he ſtaid till Abril. Then finding, 


Which may 


de the-fob- that n abſtract had been delivered, he called for an abſtract; 
ject of com- 


penſation, no Which Was delivered upon the 18th of April. Objections were 5 


ohjection to 


» ſpeciic taken to the title upon that abſtract: 1ſt ;/ that no title appeared 


. ee farther back than 1782: 2dly ; it did not appear; what eſtates two 
1 pcs = by perſons of the name of Richard: bad: 4dly; a perſon, named 


| , * ftated ito have 9 at that time an * 


| Caſes. ps 83 


f fant: atbly; teat married women were ſtated to have con- 


veyed in 1796; and there ought to have been fines. The de- 


fendant took another houſe in Landaff; and refuſing to perform. 
his agreement with the plaintiff, the bill was filed ;. praying a ſpe- 
cific performance; charging, that the defendant's. reaſon for re- 


fuſing t to * the a was, that be had taken the other 
houſe. . FV 
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The anſwer fiated Ws defend 8 1 5 to com- 
res 0 the Lara to be the ' NONE: 's n to make a 
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mappen ofthe bill; it was 8 that upon ik 5th of April I 753 


f che defendant went to look over the houſe at Lands aff; and upon 
the 2d of April he told the landlord, he ſhould like to become, his : 


Igo. is 


” 1 * 
* 1 
Guter | 
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| tenant, provided he could get rid of Cueſt s houſe; and on the 2d : 


ws 


of June he entered into the contract for that , to, tak £ Pla | 
from Midſummer following. 8 | 


* 
49 
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The folicitor for the plaintiff 5 his depolions 1 that 3 


a the delivery of the abſtract the defendant and his ſolicitor, 


called on the deponent. . A converſation upon the objections en- 
ſued; and they were informed, the deponent was not then pre- 


pared to give a farther abſtract on account of the abſence of his 
partner; but it ſhould be furniſhed. The abſtract was taken away 


by the defendant's ſolicitor a few, days afterwards. Some written 


obſervations and queries were ſome time afterwards delivered to 

the deponent. The deponent applied for the abſtract again, in or- 

der to complete it; but did not receive it till Auguſt. A Fine was 
' levied, as required, at the Autumn Great Seſſions. A ſecond ab- 
ſtract was left at the defendant's lodging at Bath upon the 2 3d of 
April 1799: but the defendant ſaid he would not take it as con- 
ſidering himſelf bound to have any thing to do with the purchaſe; D 


and afterwards wrote a letter to that effect. The deponent un- 
| derſtood from his converſation with the defendant, when the firſt 


ahſtract was returned, that he would not fulfil the e agreement, uy 


4 


8 * 


che deſendant went on the 2d of May 1798 to the plaintiff's ſo- 
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5 pad title' J and he auc the deponent defired the plaintiffs ſolicitor 


could ſuſpedt it; 'and that the che by thE"mbrHied*woitlen" were 
; unneceſſary ; » "0g" they were tèmitits in“ common; The defendant 
ſald, he was deſirbüs of completi vg the popehafe on accbunt of 
the advanced Rate of the fum mer, the buiſclag being unfiviſhed; 
5 and being deſirous of proceeding with the building be deſired the 
0 plaintiff” 8 ſolicitor particularly to inform him, whether any. better 
title could or would be made "by: tak PRiKGe, and what anſwer 
child be gen to the oblervaticns ; ald che plaintiff's folicitor fig; | 
1 he could give no anſwer to the obſervations and queries; but ke 
on Bl take Upon. him chen: is Tay a, Bo, Neger or other title 


9 at an end from. that day; and the plaintiffs 8 ſolicitor ſaid 


0 wiſhing to cotitfude the contract, the depbneſt was required to 


anſwered, Soon” afterwards" the deponent rote an anfWer, that 
the abſtratt was! gone t6 Thathff with oth ir N that the 
5 plaintiff* 's ſolicitor had had- the odjeAtigus z ut, ik he had miſlaid 


turned; not meaning to revive che chtfact, but only to ſatisfy 
fendant, chat the plaintiff's ſolicitor Had applied to him for the ab- 
: firaQ ; (which had been ſefit with the defendant's other papers 


without any obſervations or queries thereon to the beſt of his re- 
collection and belief; at the ſame time obſerving, that the abſtract 


Tandef, and no anſwers having been given or notice taken ſince 
the 2d of May, and notice being then given by the defendant, | 


wy imer 8 
netter eto bet recdiving thek een nb türe Bie bis þ per- 
ner knew more, that he did, of Riebarf?s title; and that no oue 


as be bald 08 Jet a 00 title, he ſrowta conifider the : agree. 
ment as at all end; and he od not lay 6ut his money 3.5 A 


to take thir notice; and that the defendant conſidered the contract 


„ very well.” The deponent received a note the end of May or 


beginning of uh; Aarivig, thir the plain being returned, and 


attend with the abſtractk; that the vhjeaibins, if oy might be 


them, they might: be had again, as Toon. ig! he defendant. re- 


the plaintiff's: ſolicitor, that the objections were well founded. 
Upon the 18th of Auguſt tlie deponefit Was informed by the de- 


to Landaff.) The deponent delivered the 'abſtra&t that evening 
being taken with other papers upon the "defendant's removal to 


that he conſidered the contract at an end, the deponent conſi- 
dered the abſtract of no conſequente; ; and requeſted the plain - 
tiff s ſolicitor to take that HOES 5 fectiving the abſtract at 
J.˙ꝙ en Or nn OT in Yhat 


1 


. 


1 | eaſes: i chance. „ 
; hat ke. 3 be taken as intended; to. revive the agreement ; "ty ere | 4 : * | | 
| conſidering it gt an end from tbe ad of May, the time of giving S 
dhe notige Noe queries or obſervstions were made upon that ĩð 
Hourtar. 8 4 
abiraQ at, that or any other time to the beſt: of the deponent's 7 
beliefs Tees e by him or the defendant except upon the 2d of 15 „„ | 
May. - Fbe: deponent never beard any, thing more on the ſubjeQt - 
ll the 10th of April 1799; when another abſtradt was e 
at bis office) with anſwers to the eee 1 wy Tee - -, 
uren ang meſſage. e . 1 


1 tt l relied on the Arbe of . Veen „ 
up. A contract he had entered; into with Mr, Kay for ſome leaſe- 
bold premiſes, to be beld with the houſe; but the plaintiff proved 1 
by: the evidence. of Kay, that the defendant might have them 
again, ſubject only to the remainder of a term for three years 2s. 

to part; of which a year and a half were expired: upon whic 1 


che Maſter of the Rolls 1 was wh 1 chere v was s nothin gin tht : 
_ Ir g 


f hte 
ba 4 *. . 


"Me: Loyd in Me. Taber Re 45 „e Thes GR date i =.” 
the zd of May 17 798 : at which time the defendant inſiſts on being 
releaſed from the agreement; the obſeQions to the title not 1 5 

obviatedtat that time. That is a mere pretence, The fact is, he 
had taken another houſe ; and wiſhed to get rid of this,” If there 
is a good title at the time of the decree, it is ſufficient; Lang ford 
v. Pitt (a). The evidence for the defendant cannot be true: no 
profeſſional man could have given ſuch # benen as 1s there ne 
| * that Tine, were not nene h 


#5 4 


. Rony e aſt 1M: wi Wihow for the Ate eh upon this We 
ſubject can only prove the general principle now eſtabliſhed; » that 
aches by the vendor will diſcharge the purchaſer ; Pincke v. 
Curteis (); Fordyce v. Ford ic). Llopd v. Collett (d). Harring- FE. 
ton v. Wheeler: le]; and the note ( , annexed to the, Report of that 
caſe, of the Lord Chancellor's judgment in Loyd v. Collett, Theſe 
caſes have certainly produced ſome degree of alteration in the 
e hie Court; j 150 have abe Ae like a. on 4 | 


5 10 10 4 Bro: c. g 379. . 0 25 0. c. 404. 

Þ (4) 4 Bro. "oli 44 469. 5 þ 01 Ante, vol. 4. 686. 7 he Marguis' of Httiford' v. Bore, 
ante, 7194 * Mikward v. Lord Thanet, thers lated 720. vote 4%). Omerdd v. Hardman, 

apte, 722. And aides: caſes mA e to. > Oo ). Rd Hoke mh | 
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| Caſes: as Chantery. 


principle; o that hb time is a direumſtunbe off importance: but! I 


may be waived by the conduct of the party; that it is ! ineumbent 
upon the plaintiff, calling for 4 a ſpecific performance, to thew, that | 
he has uſed due diligedce; ; or, if not, that his negligence has been 
acquieſced in; and it is not neceſary for the party reſiſting the 
performance to prove any particular injury or inconvenience :; but 
it is ſufficient, if he has not zequieſeed in che negligence” of the 
plaintiff; but confi dered it as releaſing him. Theſe Principles, 
which are eſtabliſhed by theſe 5 are founded i in natural Juſtice 
and public « convenience, : 


c N » * 
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Apply theſe YR to his te "ts cit caſes the "ity 


inconvenience! ok the delay is as to the money; but here the Court 


cannot put the parties in the ſame ſituation. Is it poſſible to fay, 
this plaintiff: has not been guilty of the grofſeſt laches? It \ was 
ineumbeũt upon him to tender the abſtract. It is true, no par- 
_ricular time was limited for the completion of the purchaſe : but all 
the circumſtances ſhew, it was to be as ſoon as could rea- 
ſonably be done. The objections were well founded; and are not 
even now -obviated. Suppoſe, the defendant had reaſon for wiſh- 
ing to get rid of the contract: that cannot affect the caſe: the 
phaihaff muſt rely 6 on i his'© own derte 2 and W e * his con- 


hs 


dile to relief. FAROE 910 e 
Gb) \ te So 506 ALOFT; be, «15.8 3 1 r 
My! Lil 17 WER leaſt le gage to be ert inquiry : 
155 1 0 ections being now entirely removed. I ad mit, the courſe of 
the Court i is now greatly altered; and the time no may be material. 
It is clear, this defendant only called for the abſtract, in order to 
make objections; having another houſe in view. Why was not 
the abſtract returned immediately upon the converſation in May, 
inſtead of being kept till Auguſt 3 Can it be true, that the plain- 
tiff's ſolicitor, then admitted the contract to be at an end, when a 
Fine was levied afterwards, to cure one ek the cool 


7 
To © +31 WA 3 A . 


e 970 the Roll—N6 one e ava the "motives of the par- 
ties f in this cauſe,” The only queſtion i is, Whether the plaintiff has 
done enough | fo ſhew, he took all the pains he could to be ready 
to-carry into execution the agreement ; ; which, 1 it is perfectly clear, 
the defendant meant to get! rid of, if he could. The plaintiff does 


not ſeem Py: me 10 have done al he 1 to have done. It refts 
1 . entirely 


« 5 ef N 0 
e R | 


entre upon We J e . the n of: 1 1801. 
tero ſolicitors; which it is not very eaſy to reconcile. By the con- 'Þ ? 7 a 


* immediate poſſeſſion, was to be given ; aud was given without 


doubt; though the defendant ſays in his. anſwer, he never took 
poſſeſſion: but the keys being in his poſſeſſion, it muſt be con- 
fidered, that he was in poſſeſſion. Without doubt by the de- 
livery of the keys the: poſſeſſion: was ready for bim: and indeed 
ke bad it. I do not like his anſwer in that reſpect. Having the 


keys i in his poſſeſſion, that is poſſeſſion, if he choſe to take it. 


Neither the defendant eee nor the plaintiff tendered, the 


abſtract immediately. I do not agree, that it is ſolely incumbent 


upon the vendor to move by making a tender of the abſtract. 


Something is alſo Wen bent upon the purchaſer, to afk for it. | : 


But neither the one aſked: for, nor the other tendered; it. Then 
what happened ? Before the 5th of April the defendant had de- 
termined to get rid of the bargain, if he could; and was looking 5 


| out for another houſe. I do not. know what his reaſons were: 


„ 


but be had no right to make uſe of thoſe reaſons, whatever they . 


were, in order to make-improper objections, r to expect any 


thing unreaſonable from the vendor. Finding, be could make ICT 


bargain for a houſe at Landaf, he throws up the negotiation | with 


Mr. Kay for the other premiles, to be. held with. this houſe; "and 5 


fairly put in iſſue by the anſwer, that the defendant had ſtated, 
that the contract was at an end. I think, that called upon the 
plaintiff's ſolicitor to ſtate, that the converſation was not ſo. The 


plaintiff's on attorney does not deny, that be ſaw, the defendant 


meant to abandon the purchaſe, if he could. That! ſhould have 
made them more ready to cure the objedtions; and I ſhould have 


| expected the moſt deciſive evidence from the plaintiff? 8 folicitor, „ 
that he never had an intention not to give another abſtract; and 1 


he ſhould” have appriſed the defendant.of that. There is no evi- 
dence, that, even when the abſtract was ſent back, he ſaid, the 


defendant ' was to be til bound, and was not releaſed; and deſired 
„ that he 


kim to tate notice of that. There is nothing touſhe w 


| then without doubt he aſked for the abſtract with : a view to wake Henne, 
objeQtions to the title. Objections were made; ; and I think, it is 1 PL 


was proceeding with due diligence; and meant to — with 
the gontrac ; nor that he was even holding the purchaſer to it. 
It is clear therefore, the plaintiff was called upon to he more quick 
chan he has been; and has not done all he ought. It happened, 
that be mit with an Wer purchaſer. think, he has hot 
Vor. V. . 1 | . entitled | 


* 


OI. e kme to's ede Jerome x the 1786 666M ts 
Wan en dant's anſwer; for he pretends, he willlied 10 ge on with 
the purchaſe. It would Have beet: better for him to have ſkid; = 
did not willeto 80 on with it; and therefore Wilke to cbme to x 
determination upon it that the objectlons were fait objectiohs = 
and he thought Himſelf entitled to take them. i he had done 
that, I ſhould have diſmiſſed the bil- wich colts, | On the other 
Band, they chould have cautioned him; and have told him, they 
were going on to make out the title; and that they were ia hopes 
of doing it. If chey had done all that, and ſhewn a probable 
ground to him, that they might make b dale, 4 ſhould per- 

_ haps 4 ot t Ubys: op a n long. % 
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the Maſter I think, as at preſent adviſed, the doubt ſuggeſted by 
ded. 1ſt, A8 to che uſurpations in 


ed; for wliether the acts were under title or by uſurpation is 


wadtet t be pleaded at law z and tlie plea Would bes that there 


43 s uo ulurpatioh; ;- bur the-preſentations were with the aſſent of 


e true nene That is iſſuabla; and the jury inthe; Quare 1 
pedit migt o; ati ü would; be no uſurpation. N 
— chat; thb patron did mot join in the deed. He might oe 


Snob Oro | paw gets AFR >> if wk 1 


bens "Y Ehantees... 


wp; the " TO the other, . was alſo 1 ing to 4 
*oithdrav, and. ; a third perſon being appointed. by agreement, if = 1 
that was found by the Jury, there Would be no uſurpation. But 1 
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The 2 
of Ly ICH. 
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| "If there was an uſurpation, the effect of it is only to turn it to a 
"mere Hght. A mete night cannot be the fubject' of conveyance, 
s baſs by the will: bur it deſcends ; "and the title is made under 

"the heir at law of Stone, ſuppoſed at that time the true patron. | 

wen What follows? he heir cbnveys in 1738. That, T agree, 


5 n ance of 4 mere right; ; fuppofing the ulurpaBion 


a conv 
abt to the tatute' ; and i it would not avail as a conveyance ; ; 
wit then the perſon, to whom it 1 is conveyed, enters; and makes | 
1 preſentation. afterwards. The confequence 3 is, chat the convey- 
unc from the heir, though it does not operate as a conveyance, 


*. 


World is eſtopped; and a compleat title is s gained, * "TNT * 
Mo the legal eſtate is in * Foley. 
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Then, „ pon What: Si am 1 181 


N the operation of the legal title, to prevent hi en, 


from Inftituting upon the preſetitation under that title? It is 
aid, with great foundation, this truſt ought to be filled up: but 
if an avoidance happens, before the cruſt is filled up, the woe 


executes the duty by preſenting a proper perſon. If chere is Au 
Odjeckion to the clerk preſented by him, if be preſented for emolu- 


ment to himſelf, the Oodurt Huld interfere.” But it would be 


very inconvenient, if I were to hold, that there can be no pre- 


ſentation, till the number is filled up, when by ” negligence it has 


| happened, that the number is not filled vp. 6 11 three truſtees re- 


mained, 1 could not, prevent their choice of new truſtees to be 
added to them, to preſent. A lapſe might incur. The filling up 
the truſtees might take up a confiderable time. But 1 agree, this is 
not a proper act of Mr. Foley, the truſt being reduced to His wife. 
The Court ought to control the appointment of truſtees: but chat 


is not matter for deciſion now. It is no ground for continuing : 
ion; and T muſt hold, that for this turn Mr. Foley has 5 
properly preſented. When the cauſe comes on, it will be 11 557 1 


che injun 


t 6th it to "HE Maſter to be eas truſtees. 8 Wl 


* Vile the heat. and let th e remainder of hee Z . 885 
er, . 3 | =_ 


4 vo 01 v. | 10 C 
y _ ; - : ” , " e # 5 O 
. : 3 | d = 0 4 


rows 


A) 


i an eſtoppel to the heir; and being an eſtoppel to the heir, all the n 
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Kater do. 4 5 DAY N e Res - 5 es "IE 1 

bes 1 1 KXDIR the order made upon the petitions. Er parte Wrogg and 
'tarn of che 7 ; 
-- trayerſerothe 


2 En parte te: F. erne {Reported ante, 45 00. that the petitioner Ann 
8 as Fe Er, we. otherwiſe Goodwin, the lunatic, be at. liberty to traverſe the 


: finding, that inqvifition, at the laſt aſſiſes for the, county of Der 2 che Jury 


the party was 


1 found, that Ann Goodwin, Bae Herne, at the time of ber 


tbe time of 
big 8 marriage upon the 2d of Ofober. 1799, and: at che t time of. taking g 


and at th 
0 e E. the inquiſition, under, the: 5 was: Aa lunatic apd of un- 


zog the in- ſound mind, ſo as not to be, ſufficient for, the, government. of her- 


3 4 dete = ſelf, her manors, &c., goods. and chattels; and the Jury further 
= > verdj8). was faung, that at that time (che time of the N the. N 2 A 
WM he 8 8 lunge; 1 bur x was then of 9 mind, COM 
5 L . 
. The prayer * dls 8 preſented = e | gg on _ 


1 | Half of himſelf and his wife, Wag, that the commiſſion and the in- 


2 . quiſtion| taken. i in purſuance thereof and all. other er 
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iſſue. 7 ed * had undexit way, be, entir by | ſet ale. and ee 

No colle to 1 „ 1 

dhe parxß *d eee J 5 
raking =Y Mt Ronilly and Mr. Hart in Gen, of the petition "= BR 


ns that the commiſhon. ought not to have iſfued; originating in im- 
| Mons - pr oper motives z and therefore the proceedings ought to be vacated. 


ſucceſs; 


— „ that merely ſuperſeding the commiſſion. would | 
 mtorious the. baſtardize the child, that had been borg. It turned out however, 


esſe: the 


property ne- that the child was born ſince the ſecond marriage, lolemnized after 


ver comin 
to the „ the period, at Which the 8 way Hed, 5 
ſeſſion of the | 1 7 55 ow 


Crown, there " . a * i 1259. Mp 15 35 


e Lonp eee 1 great bolt, Whether you. will 
Fo; Nene, find any. inſtances. of this double. iſſue upon the traverſe. . The 
iſſue is, whether ſhe Was, a lunatic at the time of the inquilition, 

| and Kill i is a lunatic. It does por appear ro. me, what right. the : 
- jury! had: to find, that at the marriage he. was a lunatic. _ "The 1 in- 
105 quiſition does not ſtate, that ſhe was a lunatic at the time of the 
marriage. There is no ſuch allegation. upon it. The iſſue is ill 
vb, joined; for the plea to the inquiſition takes up + a fact not Rated by 
the inquiſition itſelf. I think, I can make no order upon it but to 
ſoperſede the Commiſſion ; ; and 1 muſt leave. it to be determined 
upon the eonſtruction of the inquiſtion as to the effect upon her | 

0 marriage. 1 cannot make Abe order . In the terms of the petition. 
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Laber dial it will be . to LOW . tion 3 pray- 
ing, 38 in this Pendo. that the proceedings may b e vacated, | 
which is: more beneficial. undoubtedly 0 che iſſue of the marriage, 
e in che-iierdaties,"tde be ecm en may be ſuperſeded. It 
is _ a a e I deal of  conſequetic tothe et of A, 
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Ivo! Caancetion—Where 1 16 5 Ka: to pay he coſts 7 „ 

Where the commiſſion: is fuperſeded, there can be no fund. There 26, 
is 2. Pits be taken, E to be taken of the property. Phe = 8 . 
The traverſs ſtops. that. The lan lands and goods have never come . 


nie 5 


ioto the bands of, the Crown. The traverſe i 1s de Jure. It i is no dene 
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W an inquifl- + 


fayor.. The, parties apply. by. petition; : lating, . that they, are tion, finding 
diſſatified with. the finding; ; and. that ſtops the commilſion. There r 


natie is We 
is no Amoveas, manus here. ; 171 could act cum, imperio, it is a very ert _ 
proper cale; . and the parties have entitled themſelves to all the. tk 
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To Peulnda was preſented by the aff ignees __ Frenth, 2 \bank= For mer” w 


rupt. The object was. ſimilar to that of the petition Ex San 
farte Walker (a), to prove under the commiſſion of bankruptcy pr" 21 


both, parties 


againſt George Browne, and Henry Broten of Liverpool, not only 3 
for the caſh balance between the two eſtates, but alſo in reſpect of ek the 
the diſhonored bills, upon. a ſimilar iſſue of croſs- paper, diſhonor= two eftares - 


h f was 
ed on each tide; part of which having been e was bun a gs - 

an 74-6 55 85 * f N 
* the holders againſt both eſtates. VVV 
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Noll. 
and ſeveral 
Auays preced- 
ig. : 
Under a con- 
veyance of a 
Wit dndie : 


_ eſtate, in of 


-@ truſt, an 
_  aſſhenee was 
| = liable 


to account as 
a mortgagee, 


and not en- 
titled to 
charge as 
truſtee or 
agent. 
: Thanks | 
the acc 
ſettled wit 
the executors 
cf the mort- 


$9 or, ſinee 


is death in 
1791, were 
declared not 


to be conſi- 


dered ſettled: 
the prior t ac + 
counts to 
ſtand; k 
liberty to 
ſurcharge 


bud fal; 


but not Er- ; 


ther back 


Mt 6 fer cent.; and to . the e . e wg Os * : * 
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— Walker it ſtruck me, chat there Were but twp Ways of t 


1 gambling tranſactions, c. upon which there could; be no proof; 
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* N TOLIFFE, keiled f in fee 0 & 1 ned bes 
b, and other premiles i in the iſland of Jamaica, by inden- 


i tures, 1 the 1 ith of Auguft 1781, "reciting,. that ' Theodire 
| Foullt had advanced to and for Ratcliffe divers ſurns, to the 


: fett a mort-- | 


amount of 9800]. ceurreney, and had entered into various en gage- 


k 9 for him for payment © of debts ; and that Ratcliffe had pro- 
poſed to put Foulks into immediate e of the faid planta- | 
tion and ſugar-works ; and that the ſame ſhduld Continue in his 


abſolute poſſeſſion and under his ſole management and direction, 


conveyed, c. to Foulks, his heirs, executors, Vc. in truſt, that 
he ſhould immediately enter, and be abſolutely poſſeſſed, and con- 
5 tinue to manage, cultivate, and improve, and work the ſame, 
and take the whole crops, rents, Vc.; and conſign and ſell the 


fame, as he ſhould think proper, as factor, but ou account and 
riſk of K cle; and apply the money ariſing from ſuch rents, 


iſſues, and produce, firſt, i in payment of the charges, commſſion to 


himſelf, as uſually received. by truſtees, agents, and attorneys, at 
ing for abſentees, the commiſſions payable upon the ſales, as uſual 
_ among merchants and factors i in Langon or the iſland, all. money te to 


grow due on account of the execution of the truſts, and the neceſſary 
ſupplies and contingencies, &c. for the eſtate; next, all ſums of 


woney Foults mould thereafter advance on account of Ratcliffe or 
for the cultivation, improvement, He. of the eſtate; with intereſt 
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5 dae en Sans 
i Bycindentures; dated che iſt · of Mayr y rechingoahiioRav/ts, aſt. 1 
Hach ot only applied the rents, He. in execution of the truſts, but — MY 
ne ſeveral advances; and that the ſum of 32,900/. cutreney 
was due to him on account ſettled; the ſame: plantation and: 
; alles were conveyed t ;Eoulks'; in truſt to enter and be in actud 
poſſeſſion ſix years; and (in the ſame manner as by the former 5 175 17 
deed) to manage, receive and conſign, the whole produce; in truet 
to pay 4501. a year to Ratcliffe, and after his death among His 
widow and children, during the remainder. of che fix! years, 
to apply the reſidue im ſatisfaQtion: of all expences commiſſious for „ 
ſelf &c; (as in the former deed) ; 3dly, all ſuch ſums as 8 
-Foulks, his Heirs, executors,'&c., ſhould advance for the culiva= —_ 75 
tion, improvement; Me. and the ſum of 42,0000; and the intereſt:; 
and as to the ſurplus in truſt for Rateliſte; with a power to fell. V | 
ina year after the determination of the fix years; if the whole ö * 3 i 
fu of 32,000/, ſhould. not be paid. It was ht, 6 | 


the accounts weret to be. ſettled . 
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By inflentures, dated de adm ef Aan 1987, raiting the _ _ 
| former deeds, nd that the ſur on 1 Os 
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5 indentures, Aated-the, rajh of This; recitingy that. | 5 
upon account ſettled in 1789 with, TO ne e, . 1 
25. 114. was due to him from Ratchy | I 
to-the aft of May 1 7975 till which he ic © was ed es, Wy) 
mould be no -ſale ; the allowance t Ratolife and his . . 

} 


was.increaſed;to. 750l⁰. a year; 3 and, it was agreed, that in future ee 
the ſupplies for the eſtate ſuould be:iſear, and the fuwre- eros | 
N for Great Anal, bf Gold ONE Oy ge TD 
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1 1795, Ratelif e died; Y 5 having dent Ws; platatons, © Ar. . 5 I . 
1 one "of <p executors, Huter, and e 5 "his, | 1 


Yo 5 4 


children: but he renounced ; and ; ſettled. Ae accou 2 

India eite with, Fs che W 85 et: 7257 5 | 
The bil e na 1 in 1 bay the d . the teſtator e A 

huſband e Goldwin and the e and u ae . 1 
Vor. v n 100 Wn . 
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i in <Chanrers. 


ob . er the ag: praying, tkat an account may be . per- 
| . ſonal. eſtäte and of what was: due. to Gold uin; and that he may. 
not be permitted: to inſiſt upon any of the accounts ſettled wWitk 
the- teſtator or- with the other executors ;:and the neceſſary ace 
90 counts as to the real ps 1 2 nnn ent. at _ 
. ; AS 1 Sollwin -reſied- opening Se accounts : 2 con- 
- © » tending) that his was à truſt not a mortgage; and Sabifing upon 
all the benefits ariſing from the management of the We ft: Indic 
. eſtates as truſtee or agent. T he cauſe was argued very fully upon 
the eircumſtances and evidence by Mr. Romilly and Mr. Martin 
_ - fer the plaintiffs and 54 Mr. red nnn _ Mr. Hart 
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| e ef doubr 
in as to the deeree to be made; ſo as to do juftice to both parties; 
. which from he ſituation, in which the accounts' muſt neceſſarily 
D | 5 ſtand, may be perhaps extremely difficult. The great queſtion i 13, 
53 in what form, and under what reſtriccions, the defendant is to 
- © account; for, that be 8 *accountable,\. there can be no doubt. 3] 
ſhall begin offly in the year 179. At that time Ratcliffe was 
N extremely | involved in lis eireumſtances; and he conveyed his 
eeſtate to Foulbi, by a very extraordinary deed, and ſuch as it is 
th - irp6fſible* this Court can eoutitenance, any farther than is abſo- 
luuteiy deceſſary in order to do juſtice to the perſon, to whom 
the eſtate Was comveyed forthe purpoſe of paying the gebts. An- : 
_ other deed was executed | in 1785; which diſcovers à very unfor- 
5 ſtoupate circumſtance ; for, though by the former deed part of the 
: by : eftite ad- been conveyed for the purpoſe of paying of the-ſum of 5 
5 col. and- Every thing elle, 'Inftead- of theſe debts being paid, in 
5 the ſpace. of four - years the debts x were increaſed to the amount of | 
| 55 | 3200. currency. It is Jaid, this is not a mortgage, but a truſt, 
1 (ay 16,18. A mortgage ; and this is'a way of paying a mortgage, 
| that this Court will look at with very Jealous eyes. In 1787 the 
Fn _ preſent' defendant, without the aſſent certainly of Rateli N, pur- 
"3 75 -Poutks's ' intereſt” in dle edle under theſe deeds: but in 
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X 9790 Ratcliffe confirms that:deed by another conveyance in almoſt ; 
me lame words and with the ſame powers. The only difference ( 
ie increaſing the annual ſum ne 00 n neee 1 
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* ar e is, in ae mannel 8 accounts hall be 
taken. The defendant inſiſts, he regularly ſettled accounts with. 6 
Natel in his lifetime, and that they are not now to be im- 


ia the deed, and made all thoſe, charges, that it was competent WM 
tos him to make: vi. 6: per cent. com miſſion upon all the money „ 1 
advanced by him, and alſo- commiſſion upon the , receipts, ang 
payments; as a _mere- truſtee, agent, or attorney, having. no other 0 
intereſt than that, would have charged. Oa the other hand it is 
- ſaid, this deed was taking advantage of the circumſtance of e „ 
ing a diſtreſſed man for his debfor.; taking poſſeſſion of his. eſtate; 3 
. and, though not calling it a mortgage, taking poſſeſſion: as  ' WW 
mortgagee in fact, though under the name of truſtee ;. and chat W 
is entitled LW mm char aye ag __ Ae, " 50 e,, 
be wy 01 Aſſembly, e thiok, 1 cools wi the. _ 
without it, very wiſely goes on, after ſettling. the tetmis to be als. 
: lowed. for. an agent, to enact, that no mortgagee in , poſe! 
ſoſſion «thall be entitled to any commiſſion for his manage- 
went or tranſactions, except What-ſhall be paid by hien to- the 
factor for ſuch commiſſion. They knew, and every one, who at- 
"tends. at the Cockpit, muſt ſee, the great ad antage,” that reſu 18 
from the poſſeſſion taken under a mortgage of a ; Mæſt India eſtate, 
baving all the conſiguments, c. Therefore they made that pro- | 
viſion. It is ſaid for theiplaintiffs,” Sen e ne f ſtipu- 
laions:6fthe-dced: it is contrary to equity and good conſcience, 
. that t:thodefonds itclhoul be permitted to avail himſelf f all the 
| ven by it. 1 aden to theſe being f ſettled accounts, if if 
am oak opinion, that under the cireumſtances. he ought not to be © 
entitled to charge commiſſion, the ads proved are Fully ſulteient: „ 
to entitle ihem to ſurcharge and Hallify;: for unqueſtionably! the „ 
accounts ſettled allowy that commiſſion. It is totally unneceſſary a r = 
to enter into that; admitting, that, where chere are ſeitledd ab- | 510000 mt J 
counts, you malt | ſhew ſomething ſtrang, to äimpesch the ac- Aron 
<< or e, 2 AS to: fer it Wr in one e or to — Ir 
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| ago; ae n n he 105 hook 8 tne 1 
ec. 15857; though perhaps doubtst may be entertained, whether the 

I» -» fn of 22,60 curveney was due at that time. Vet I am- nor 

N ” upon or juſtified in going beyond" chat, or to mnravel the 

- accounts before that period. It would be going back a great | 
wͤny years; and woüld certainly lay tlie defenllant under great 
oO © difficulties" if Þ were to unravel tat, which Ratchfe did ac- 
=: knowledge utider his hand to be the ſtate of tlie account witli 
- aw but i ir perfedly WORE that the defendant Gold ꝛoin muſt 
-ſurcharged- and falſifigd) not only 
d 1 Foallr. evan ho 
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conſent te bave the account L 
during bis own time; but Tow. 
not mean to go beyond that. ve 
eld 60. 208A een SA 18 An, e 
Wil as to-the'ſettlerhonts ther cle Gerch of Randi, the 
IEF. detehdgf Coleen die 4 very ineautious thing} withour calling in 
theſe imtereſtech in {the effate revoubicinig che probate of the will 
5 1 9 eee for the mei putpoſe, as it ſeems to me, of ſettling wi 
the ' other" excentors;! I eonſſder this desd as an oppreffive; im- 
proper, deed, that ouglit nbt to have heel inade; contain - 
ing powers, that ought not to be given, and that no cre- | 
ter sugfit to have cinlpofetly. and it chat Hebt i cannbt think, 
acboùits ſettled withithis poot ni upon the footing of this deed can 
be conſidered not Hable to he furcharged and falſiſied. The Act of 
aſſembiy would- be Wälle paper if this could ſacceed merely by 
bis calling imſelf not 4 mortgage; but an attorney, to entitle 
himſelf ro all theſe charges for cbmmiſſion. It was unconſcientious. 
The defendant was living n England a great par: of the time, for 
Whiefr he charges commiſſion: learly he is not to be entitled to 
charge any commiſſion Whatſoe ver, except do much a8 the paid to 
5 others} But! II reſſed men have not x ir ight to vallſupon this Court to 
go back i into accounts of ſexeral years, and thereby: lay perſons un- 
der infuperibledifficulties:! Purchaſing frbinoZeakks without the 
idtervention-of Rercliffe he defendant ougbt to be bliged to ac- 
count for Foals timt. J ah hather inclined to, chinke, he ſtands 
ing: 16 hogb of Foulliauubut then he muſt account, a Foulks 
7 9 vrould bave done No acrount Is: now prayed againſt Foulks; 
dae £0088 dt is ſome -difedrantage-withedefendanty: chat Fouls is not 
4 a before ihe Court. I let hich ſtatt with the deed. of 17895; but giv- 
20 ed ag zieg hid! credit eee as being due, tie eee 
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"The Gerte declared; that the accolints ſettled with Ratcliffe are 1861, \ 7" 
| not to be Unravelled: but that the plaintiffs! ſhould e | N . 

to ſurcharge and falfify from the date of the deed 178 a 
" the accounts ſettled with the executors are not to be „ R 
fetted ; = that Eg and Goldwin are not entitled to comm. 
fo far as they have paid any money = © 
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2 HE teſtator, afiecy giving ſome: de queathed the. reſidue; 1 I 1 
of his eſtate t othe plaintiff Powell, then an infant, in 1805. 
caſe the ſhould attain the age of twenty-one ; with a limitation Executore_ 


under the cirs | 

under. that ge; and appointed 28: defend- * ith 
executors. a loſs by 

15 of * 
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| A the time of his. 55 
perſonal. ſecurity 3 and on i 


2 75 Teſtator 


not call in 


they found them. in LECE! ſly. for are SET? TED 
WAL, being; contingent... . The, : 
he pond. for ge. e ler paid, by Price. to, | 
nf 1288. In April 1796 he became bankrupt | 
ieation. PART: 2 th nn ho: We 
mate et in 17 | _ 
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upon. ſecurity 125 deere aber an 8h ö Jication a they. proceede 1 
0 get in the remainder, | Nothing was ever received. upon te 
bond of Price: no div viden d being made under tl ankruptey; : 


and the ſurety; 1 havi | - abſconded., 1 Notwithſtanding, this, Evans - 
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9 appeared by the examination of Price, that he had 
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9 ime he pd ered . for which 1 oy was led upon; and 
. d he repr eſented, that this debt, if called for, might have been paid. 
me. He alſo pes that at the c 15 "a nag. wy PO: was 


. The HON which was i rl to, 1 ths 3 8 
ia converſation with the teſtator making ſome objection to under - 
take the office of executors, he told them, they would have nothing 
to do but to receive the intereſt of his money. out upon ſecurities, 
The defendant Evan- conſulted Mr. Powell as to ligning the 
' bankrupt? 8 certificate ho told him, he might do what he 
chought proper about it. Evan then wrote to his ſon, who was 
12 in the profeſſion: of the law; and upon his ad vice ſigned i it r | 
4 , "my communication wich hid co-erecutor- n es 
1 0 5 2 . 4 INES ALS. N . — 030975 r 
Fa 4 _ | Rely tht 2 Hall 10 Ape af f e 
EN „ 08 50 is, whether this loſs has ariſen from wilf | 
8 3 not being entitled tb 1 re elif, i "nl Mis. 8 - 
5 attalned the age of 'twenty-6iit e 
mis money was to be called in Immeglstely II ic hüd een 0 
in; it mult have been laid out on ther fees: but the teftator 
muſt have intended the money to remain on this ſecurity; Which 
Was particularly lecken by bits,” not merely 4 bofid taken for an 
antecedent debt- Thi 
Keeeccutors had the leaſt reaſon tb believe, the obligors were not per- 
fectiy ſolvent. If the executörs are liable in hi inflatice; it muſt | 
be held, that exccutots are bound nor to ſuffer money Placed out. 
upon perſbriel ſetvitity to fetnain ;' Wough there Mould: be nothing 
t induce them to call it in. Te Go chion is of very eneral 3 im- 
portage.” "fn this Inflance che effect of 4 decifion againſt” theſe 
. - ' executors will de 2 very Sreat bardlhüp. "The will contains no 
particular direction. No caſe has gone "Hits length 3 5 and Judges 
in general have expreſſed an opinion, that the cnet had gone far 
enough, Where there was u0 aud, and an honeſt Antention All 
| queſtions of this” Muc "mult" ehen vpe on the p a ichlaf ci c Ireum- — 
ſtances, the nature of the watt? and the e of the Executor,” 
What truſt has been impoſed add roken? Are EKecütörb fever 
caſe to get in the debts at the peril of being anſwerabfe- tem- 
ſelves: the will containing no direction to call in the property, to 
range 7 50 We as P Wt has! been Requently' Maid, that 
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power confirms the-account of the converſation with the teſtator. 


1 Rowth v. Howell (a) the language of the Court is ſtrong in 
favor of the executor j and a variety of caſes to go this; that, 


unleſe there i is particular miſconduct, there. muſt be actual re- 
oeipt, in order to charge him. Lowſou v. Copeland. (4), which 


the property, if the executor had done his duty. Laſtead of con- 
teſting the right to the reſidue with the; plaintiffs, he ought.to have 


will probably. be eited, turned upon the particular W e 


Which diſtinguiſh it from this caſe. There was a hand to e 


paid it over; and he might have had a diſcharge; which theſe 


e Huld . 3 Io * of © Ogning t the cenificate My; be * 


nag 1 3 
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=D and Mr. Hubberjly for the plaintif,—Under this banks. | 


| ruptcy there was no dividend, Is it proper for truſtees. for au 


infant to ſign the certificate under ſuch circumſtances? What 


paſſed between the teſtator aud the executors 38 to the msbner, in 


which they were to do their duty, is not evidence. Certainly, 


caſes of extreme hardſhip: have occurred: but that. hag often been 
finted. on both ſides ; and the conſideration ie, Whether it is not 


better, that executors ſho 
the rutes.ſhould ngt b be relaxed, ſo as to put infants. in their power: 


uld be kept ſtrickly to their duty and that, 


What is meant by ſaying, there was no obligation to call in this 


money : Suppoſe, it-had-been upon a note; of, hand. Powers i in 


e ber edis po pots ate uſckeſs. li is incident 10 the, office f 


dinue out upom- perſogal ſeecuity ? | This. 0 


executar ito call! in and put cat the money, as may be, molt. bene - 
Beal for the eſtste. It, has Horn ee dap, 38, ergcutor 
puts money in the Funds, 
bind ebe infant, whether the; Fuas 


Ts on full Than was. deter- 


fo 


dors may aller money to con- 
Court never permits is, 
The common: practice of the. Court i 48 10 0 perſonal, ſecurities; | 


to be called in, It is the fame, whether. the. ,Exeputor, 1 


N an bunte eee ſecurity, | The 
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5 and is certainly a very convenient * 
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2 - It very try to "think; wits the ebene ; F ths ie 
| he had been ſued or threatetied, he would have pas this debt, | 
he did others. Lowfon v. Copeland was a much ſtrönger caſe 
_ againſt an executor, He had applied” by an attorney: but he 
was charged, becauſe be did not take legal ſteps,” That caſe i w 


55 decifive,” that this Court does: not permit an'executor to ſuffer any 


part of the perſonal eſtate to remain upon a bond; and Even an 
appkestion, if not ſucceſsful, will not diſcharge bim. If it is hid : 
down, chat, unleſs the purpoſe of the will calls for it, they may 


let it remain, that will juſtify them in letting it remain any time. 


| What an infer' of fraud and connivance'with'debtors! Wbt vill 
become of infants? © For that reaſon the general rule has been 
eftabliſhed ; that all executors and truſtees after à r 


eaſonable time 


' cannot continue the property i hk perſonal ſecurity, except at 
their own'peril; and there can be no excuſe. It TE: material | 


to 1 theſe dee, ; as ENS is inſolyent. | Oo 
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5 queſtion is, whether-there ſhall be executors. It is admitted, that 


it has 
did not kndw that. The Funds were falling at this ver 


; 2 bond, (for that is this caſe, not a bond given to ſecure a d 


en but lately decided, that an executor is ſafe in laying 
out money inthe Funds. It is not ſurpriſing, that theſe defendants 
time. Is 


it univerſally known, that executors. are to call i in money {lent upon ; 


Fog 


but, the teftator thinking it an eligible ſecurity,). and te lay it out 


in the Funds? The payment of all theſe ſums by Fee, when 
demanded; was ſufficient to ĩnduce them to think him ſafe. The 


5 examination, upon which they attempt to charge chis executor, 


ftlates, that che intereſt was received regularly; ; and he lived at a 
| distance; and had no perſon to conſult. 55 They thought, they did 
right in n leaving the money with the perſons the teſtat 
whom they and he thought perfectly ſecure. The diſtinction is 
110 always recognized between an executor doing nothing, but leaving 


+ choſe; and 


* and it, as he found it, and being active; as, if he takes an additional 


ſecurity; which prevents a' ſuit till a future time; Low/on v. 

2 Copeland certainly was decided upon che particular circumſtances. ; 
The application there ſhews, the executor had reaſon to doubt the 

5 ſolvency of. the debtor, If the fact is, that Evans is inſolvent, 
this is the hardeſt caſe poſſible ; for it is proved, that che intereſt 
7 3 this bond was * 20 to Evans r and Famer, 
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tor; never did ack. Nothing has — loft by fign- 


. er 1 0 


ns 3 Bug bankrüpt 4 being only a clerk i in the. ſtamp- ? 2 2 
„ 
Evans, > 


_ office; and having no property; and though there ſhould not be 


/ any dividend, it does not follow, that the bankrupt ought not 10 
have his certificate, if he has acted fairly, and that circumſtance | 
. proceeds from misfortune. Hi a late caſe in the court of King 8 
HBench it was doubtful, whether : an uncertificated bankrupt could 
bring an action for bis | carnitgy' "but 8 N there | is no 5 deciſion 2 
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Ihe . Maher" of 15. Kell The Kage quiion upon this Ex- ; 
ception is; Whether the executors have by their. conduct and 
neglect made themſelves liable to make good to the eftate this ſum 


9 Ky 4 ** * 
* 


The 8 of 15 RU thall gi under the py of | 
; tooling into this cafe and Lowſon bn v. Copeland. Certainly there i is - 
a great diſtinQion: between executors putting out the money them- 3 
: ſelves and permitting” it to remain upen the e ſecurity the teſtator F 


of money, as being loſt through their default. It is a bs - 
of great importance ; to which the Court is bound to attend with 


great rigour dn the one band, to protect perſons not capable of 7 
ſupporting their own. iritereſts, which was the caſe of this plain- 


tiff, having zeer 


een an infant at the time, and alſo win great ten- 
derneſs to executors; WhO are called upon to execute often 5 


onerous and difficult ut; and are entitled to great indulgence ; ; | 


unleſs neglect is fully proved. No man, Who ever ſat in this 


Court, has been more averſe than Lam to charge executors, who 05 


intended fairly to diſcharge their duty, and more cautious not to 


hold them liable upon licht grounds ; "thereby deterring others. 5 


from taking upon them ſuch an office. With a due attention to 


theſe circumſtances 1 have confidered this caſe ; and with all the 5 
allowatice I am deſirous of making to the preſent defendants as 


executors,” 1 think, ＋ {ould not do juſtice to the plaintiffs or the | 

public; if 1 did not Bold them guilty i in this inſtance of very groſs 
neglect; which upon the principles, on Which theſe caſes have 

been determined, maſt make them liable to W to the pati 
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a tion and circum: 
money; which certainly was their duty. 1 defire o be under- 
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Executors 
ought not 
without great 


- reaſon to 


permit mo- 
ney toremain 


upon per- 


ſonal ſecu- 
_ rity longer 


than is ab- 


ſoluteiy ne- 


dime he entered into this ſecurity, Price in his examination ſays, 


| paid this, if he had been 
and at length 1 * bankr 


a n Chan = 
| 1 appears from the necount of the execytors, that at the "_ 
7 the teſtator this ſum of 3001. was due only upon the bond of 


Price and of Roberts ; who is gone no ane knows where. At the 


he Was a reſponſible frecholder 9 ſon. - Down to the Fear 1795 
not a ſingle application was made, either to enquire into the fitua- | 
tances of Price, or to call upon him to pay in the 


Rood, that debts due upon perſonal ſecurity are what executors 
whihout great reaſon ought not to permit to remain longer than is 
abſolutely neceſſary. However 1 make. allowance for Jenorant 
people. Their defence | is, that as the teſtator lent the - 


upon that ſecurity himſelf, they might well repole. on. 4 


Therefore they admit, they made no attempt to hade it paid in, 
or even enquired into the circumſtances of the debtor; 3. but per- 


mitted it to remain. He paid his intereſt regularly; and that 


ſatisfied them. But upon his own examination it appears, that all 


this time he was a falling, man. He paid ſeveral debts, for 


which he was called upon; and he repreſents, that he would have 
allec POPs. e * 


+ 645 = . % > 
2» 


55 the caſe, food. 3 py upon. + Mt 3 VR "IRR | 
inquiring. into the circumſtances, of either the prineipal or ſurety, 


I ſhould have thought upon. the. authority of Lowfon v. © 


and other caſes of that fort, the. executors. would have been 


liable; for where infants are concerned, they are not to Karl 
money to remain upon, perſonal ſecurity, | But, a, circumſtance 
occurred | in this caſe after the bankruptcy. . One of. theſe perſons 
ſigned the certificate. . A more raſh thing never. was heard of. 


What right bad he without conſulting. the Ceftuy que truſt to ab- 


OP n de 


| aud That ſtamps a 
to it. The 


5 reaſons he 3 are F 8 80 He ak the. certificate. 


-was brought to him; and he aſked the huſband of, the plaintiff, 
whether he ſhould. ſign it; 3 who defired; him to do a8 he pleaſed ; 


and then he wrote to his ſon, Who Wil in, the law,; 3 who told; 


| "him, he had better ſign | it; and fo. be. did. Hut L do not put it 


upon that. I am bound to hold, that theſe executors were guilty 


of _ which * it N has ie this er! Y for 
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T. e b alle, the ad. . e by the bo 1 7 
plaintiff to the defendant. | The only ground eftabliſhed by fats of f e. 

the evidence was the inadequacy of the hed EPO but there wied ang 


miſſed with 
was no fraud or circumvention; and the plaintiff: had previouſly ©: che 


| only ground 
offered it to ſeveral people. The bill was filed twelve e 922 the 


on the evi- 


de ule: the plinth having been adroad'in the interval, = e 


of price; 


„%%% ! 3 
The cauſe flood fome ume for judgment. - „ 7 Ae. Se.” * 


the bill filed 
"The Maſter of the Rolle—This 3 is one of thoſe 1 VP ede. | 
upon which the Court, feeling, that the tranſaction is not quite of 
the complexion to be wiſhed, yet under all the circumſtances is 
not at liberty to grant the relief prayed. The plaintiff was very 
| indigent, and of very diſſipated manners. The evidence as to 
the value of the eſtate is very contradictory, as it always is. He 
Was determined to ſell this reverſion; and if the law will not pre- 
vent a man from ſelling, it would be too much for à Court of Equity 
to ſay, any bargain upon the ſubject will be bad. At firſt he was 
inelined to fell it for a weekly allowance. He had no ſubſiſtence. 9 
1 is clearly admitted, it was offered over and over to all the town, 
to twenty perſons. That circumſtance is deciſive; and would 
alone be ſufficient to diſmiſs a bill brought at the diſtance of twelve | 
Fears from the tranſaction. This man was not going about, o -r 
lying, by, to avail himſelf of an opportunity to get a good bar- 
gain. The plaintiff offered it to the huſband of the tenant for 
life; Who refuſed it; and now the plaintiff. comes at this time, 
; tine. the tenant for life was in a dying ſtate. The bill muſt be 
diſmiſſed. with coſts, - I admit, it is a very conſiderable bargain: but 
there was no fraud or. circumvention. It was done deliberately ; 
| and nor ! in eee On laid to gain a good bargain. 


r . Dy. "BM diſmiſſed with cofts (a). 7 


15 


* 


es 


(a) Gyms v. 1 I 1 Bro, 0. c. Tas. 2 y. bees, 2 1 c. 8 16. See | 
| Ech v. Waſe, the next A. 5 . 
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Though a 
perſon may 


agree to ſell 
at a price to 


be fixed by 
- arbitration , 


award can 


be impeach- 
ed only upon 
- the grounds 
2 affecting all 
awards, as 
fraudor groſs 
. miſtake, yet 
upon ſuch an 
_- agreement, - 
Where ſome. 
; of the per- 
_ ſons to be 


bound were 


married 


women, of 


ciſic per- 
formance; 


And diſmiſſed 


the bill; 
leaving the 
. plainufF to 


| 


Ret 


ens m eier, 
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ou Wk being ſalzed a as tenant * life. with. ter to 
his ſix daughters, Anna Maria Emery, Elizabeth Dickin, Sarab 
Waſe, Mary Waſe, Margaret Waſe, and Charlotte Waſe, in tail, 


in default of iſſue male, a, treaty was. entered into for the ſale of 


the eſtate to Richard Emery; and a memorandum. of agreement, 


dated the 24th-of Mareb 1797, was made; ſtating, that 550m Jug 


and his daughters agree and conſent, that Nichard Emery doth 
purchaſe at the valuation of Jobn Biſhton all the eſtate in the poſ- 
ſeſſion of Fohs Maſe or his under-tenants-or aſſigus at Waters Upton, 
together with all rights, privileges, ways, and every iatereſt of | 
whatever kind or ſort ſoever.; ; and that the ſaid valuation ſhall be 
computed as ſoon as poſlibly convenient; and that the ſaid Richard 


P oy” be then Pa in immediate poſſeſſion. 2 8 


whom alſo _ 
done had not 
executed, the 5 
Court re- 
floſed a ſpe 


"This TON was besen by Richard Easy vel, Wa 405 : 
William "Emery; bis wife Anna Maria Emery, John Dictin for 
himſelf and his wife, and by the other daughters of Waſe'; and in 
Trinity Term 1797 a recovery was ſuffered by Maſe and his 
daughters. Bi/hton by his report, dated the 26th of April 1797, 
ating the valuation of the eftate at 4,6100. and the timber at 


1 4 O. Yes. 300l., directed thoſe ſums to be paid upon the 25th of March 
. W2 2.00 next to John Maſe and the other parties, agreeably to the articles 


£50674 


2 CA , of the 24th of. March; provided a” good title © ſhould 'be made; 


and that Waſe ſhould: enter into an agreement with Ricburd Enery 
to deliver poſſeſſion on the 25th of March next, except one room 
in the dwelling-houſe, the uſe of a yard, and paſture for eating 


and reducing into dung, the- bay, ſtraw, and fodder, of the laſt 


year's growth; with ſeveral other proviſions as to the manner, in 


7 Which the Freuen ſhould ed 855 and a as to o the time and ez. 
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* 1e bill was „del . he mn: er 2 bete en 


of the agreement. The defence ſet up by all the defendants, 7obn 


Maſe, his daughters, and the huſbands of thoſe two, Who were 


married, was, that Biſpton had exceeded his authority by the 


direction as to the mode of payment, the time, at which the 
Plaintiff u was to o enter, and the a anon th in n which the. land! was to 


* 8 A | | 5 ag i} | 


bo} is the-mean ume aged: theſe matters not havit 


that the eſtate had been ſince valued at upwards of 6, ooo l. in- 


aluding! the tight of common; and the timber at 350 . They 8 
 adwitted,'that the agreement had been ſigned, by all ne 


except Elxabeth Piclin. $610419 Des Se its e e tis 
me wort: .nooarnaco vo bens 23d 100-16 


Biſoton and ſeveral other ſurveyors v 


e examined ; and dif- 


| fered widely; as to che walue; ſome carrying it eee 4 
BY fon: Rated, - that he. took into cahſideration the right olf 
oommen- e 65 bluodlt ech e ads 01 bnechlng 0 eee 
otigw 365" 4s Piel bardtud Sch 2:50 v Hauk ! a ans . 
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The cauſeſhaving g beeniargued by M. Piggott, Mr. Richards; | 
 MruGtanley and Ari Benyin' for the plaintiff, and by Mr. Lr 
dants, Kad , e noo bot, rr 1 54 
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1 bs Mofter of the Rolls—This cauſe 18 ti 
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ths an nary: Wee by all; gente ster "has il, wi I 13 


deer vil have; boch ar lan and in equity lo that the Uanfadion 
| ſhall not be overhauled, un unleſs upon fraud and impoſition or gros 


miſtake 609. But this caſe contains an ingre ient, which juſtifies 


me in diſmiſſing the bill without infringing upon that rule, or 


| ing dei 1 
| referred; alſa that the eſtate was very much undervalued; and 
| an unlimited right of commaon;worth,:19/..a-year, was not valued ; 


LS > $818 7 11 44 u I 1 N 


Ha $3 the laft "YR 
and comes on under very extraordinary circumſtances 3 and 1 bare 
very conſiderable * Whether, Oy dexerm ination may not be 


3 character of the perſon: choſen to value the eſtate; 
_ Who is a very reſpeQaþle man, and well {killed in his profeſſion; 


and bas conducted himſelf without any partiality; exerciſing 


y \ 


- judgment, ag far as he had the particulars of the eſtate before bim. . 


But this is a very extraordinary bargain to be the ſubject of a ſuit 


for a ſpecific performance. The bill is filed againſt a father, tenant 


for life, and fix daughters, entitled i in remainder ; in tail. If he had pe 
. ſons, he could not have made a title: but the bargain proceeds upon 


the idea, that, the daughters will. be entitled after the death of the 


father; and he and the daughters, two being married, the reſt unmar- + 
2 Tied, make a og to ſell to the plaintiff the eſtate at ſuch 1 Pele 5 
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(4) See Knox v. Hanel, on, el. 5 0. "Mol . le, Dick v. ae, 
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. Mr. Bi/aton ſhould fix. This is a monſtrous: power a fuk 
as perſons have a right to give; and they muſt ſubmit to 1 e 
b ſequences, unleſs e groſs nenn Wow i 
er „ It A an 30 3 1 . Nn 2114 Ft Mu 
But I muſt lock ieee beende ene 
married-women. - I have no conception,” that as aguiuſt them ſuch 
an agreement could be enforced; binding their intereſts by ates 
ment z which could not be bound by conveyance. / How far the 
"huſband is liable f in damages for not making good the agreement, 
or how far in equity he will be compelled to prevail upon His wife, 
is another conſideration; There have been iuſtanbes of bmmitting 
\ the huſband to the Flere, till the wife ſhould do the act; and there 

1 17. . was one inſtauce, I think, where the huſband ſtaid a great while 
a dee in priſon ; and then made it appear; chat he could not prevail 
5 ——— upon her j and was diſcharged. This bill is reſiſted, not expreſily 

pear be could upon: this ground, I admit 3 but they refuſe to carry the agreement 

| pry. ag into execution. The plaintiff, inſiſting upon having a good title 
_ made, ſays nothing about the daughter; who did not èsttute the 
A  apreement} auc eat put an end do it at any time. One objection 
mice is, at 280 G8 act exerciſe Mis on judgthent About the 
. imer. That alete is Bet ſufftetent te prove the award bad; for 
NR Sh may winke uſt of the judgment of another upon l he 


made at er cin def n#; and thie vafustien of that perſon is bis, if he chooſes 


* 18 of 
a huſband. 
| being com- 


4 CO 0 2 


= made uſe of 
eee , to adoptit. A ore wiakeridl thing, as to which there” is confic | 
3 | other perſon. Rebate evidetite; is, that the r ihr of common wild hot taken into 


422146: 1c "A contemplation z or," at lenk, that value was not put upon it that 
it deſerved. Some of the witneſſes for the Plaintiff even'prove the 
NGOS value to be mch more tlian that of Di/bton. - Valuers differ fo 
much, that it is not W wiſe to agree to fell according to the' 
valuation of any one. Some of the witneſſes bring it above 6, 660. 
Over thefe cirtumſtauces 1 am not bound to decree a ſpecific 
performance; and the more fo, becauſe the plaintiff has his re- 
medy by action at law: agalnſt Mr. Wafe and "thoſe, who were 

_ competent" to make” the agreement; and may recover damages; 
and if he prevalls in His action, he will be entitled as part of the 
E 0 bod the gp bind e FRE NY Bi ton s "Tarvey, a py 


n J 1 *, +Þ Th 


» 


| Therefore; or Tam 1 averſe 3 Werten with 
an. award, however I may differ from the arbitrator, or ſetting up 


IVY er pine without the circumſtances 1 bare before alluded 
| . 3 | - FWD. 


* 


* 


ie performance. I have hardy ever ſbem a bargain without Tome = 
data, upon which they ſhould go: but a mere ſimple agreement 


ſome of the perſons are not competent; I ſhall hold, that the 
_ plalariff has not madd dut a right: to a ſpecific perfortiiatice. / He 
has that; which is open to every 
'broach of che agreement; to "which" remedy under the eireum“ 
ſtances I ſhall leave him. Therefore under all the circumita es 


» Ar 40 the diſcretion wo Court e e. baun, are 
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4 $6 rrzz0000\ by ber will; dated a eh 45 Auguſt 
MC 7 53, after giving ſeveral ſpecific and pecuniary logaties, 
among others, to Jaac Kemp 20 l., to bis ſon Anthony Facer Kemp 
2 Watch, and te his a art 21 Seaccomb, er ings 
. the reſidue thus: = ers OS! 


What remains after paying 0 Ingles I gie to my qotills 
« „ Marths Kemp for her life and then th be Poa of ne 
1 ber Auen # as s the f ſhall think are ie 


* 
4 


>. 


rtha ates; we" Vile of f That Rong, and her fon 22 
Pacer vg were eee executors. ö 


9 1 


ier the Kit of 62 der a vill ws flea: y de Faber: 
Kemp; 5 under which ſeveral orders were made, and the reſidue was 
Paid into the Bank. dar Kemp died in 1775 and 'by his will, 
dated the 14th" of February 1767, among other things giving a 
| legacy of 501. to Anthony Facer Kemp, xeciting, that he had a 
few days before given him his fortune, or ſuch fum as he thought 


a fair, competent, proportion, be gare to bis daughter Martha 


20 


af Aly 
wi TOE. 


-” 


10 fb e e of dts hes 1 cannot e Aa Pl | 


| qoifell atwhatevet price a third perſon {hall Rate is hot ſuch as 
bunt would be very deſirous to inforee; and when! ſee, hat 


e, a remedy at law for the . ; 


oi ale the ill myſt de wed tour oft {e.. 


March 24. 


appoint- 
ments, a ſub. 
ſtantial ſhare; 


another pro- 


to one, pn ro another, and the remainder 10 the thied, al having other provitions ed, was ſet adde | 
7 cha an nappoinimen wa imgragery obrained, being, executed * a will en proved 


2 . 1 ' * * . 1 4 y $7 AY . 
. . f w 4 - * - 1 : 
R 9 * * * FR : F 
; 8 : CAPs * k : 3 : : 
+ % : x ” F 
5 We * ö : 8 wy g f . $ 
: : * 
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Der 

LILY I 
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Rolle. 
May 5. 7. 
1795. 


1801. 
Under a 


power to ap- 
point among. 
ſeveral ob- 
jects each 
muſt have a 
mare, and, 

by the rule 
in Equity as 
to illuſory 


unleſs a good 
reaſon ap- 


' pears; as, 


viſion by the 

. Perſon exe- 
cuting the 
power, not 
from any 
other quar- 
ter. Under 
ſoch a power 
an appoint- 
9 ru 
fund, nearly 
1.9000. a- 
mong three 
children, the 
: objeQe, 10/. 
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| vals 10 Chancery: 


Di TY A of 100 f., and to his on eee 8 
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Martha Kemp 1 0 will Pe 2 30th of . hs 48 to, 
for and concerning, all ſuch goods, chattels, eſtate and effects, ag 
ſhe was entitled to for her life under the will. of Martha Grattergoud, ; 
and which ſhe was thereby empowered to diſpoſe of after! her de- 
caſe to and amongſt her children in ſuch ſhares and proportions as 
dhe Souls: . proper, 1 and dilpaſeq! thereof in the . 
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26 10 1 give, buen aud airs "unto m 1 * ſon Sha 7 Ms 
« Kemp the ſum. of 50 ,. part thereof. I give, bequeath and dif. 
« « poſe, noe my daughter Martha Seaccombe, the wife of Richard- 
« 8 the ſum of 10/., other part thereof, to and for her 

on ſole and ſeparate uſe and benefit abſolutely; and as to all 


N « the reſt, reſidue and remainder, of ſuch goods, chattels, eſtate 


<4 and effects, of what nature or kind ſoever, 1 give, bequeath and 


- diſpoſe of, the ſame and every part and parcel thereof unto my ſon 


« gamuel e ken to. and for his own. uſe and benefit for 
* ever,” HET PEW» BY 18 N „ 1 8 329 3 | 49] 15 of 608 TE 
EY 3 __ 1 182 ART RY "8% 01 dg Wine 

"Shak a entail Ct FA DRE . ſale exact; 455 
died in 17943 EY . the three 4 mentioned i in ya x 
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The . hich was the fubjet of od. es . 
= the reſidue of Martha Scattergood 's perſonal eſtate, amounted to 
-o 1 8. This bull was filed 09 . ee Ker. 


l 


N = x * 


"The defendant. 1 Facer. Kemp: by. his. 3 cated, 
chat at different times he received from his ſather 1,901. 145. 7d. 
but denied, that he received the whole as an advancement in the 
world; claiming an onde beyond what he had received, a0 
5 for fifteen years ſervice, and alſo for two legacies of 
100 J. each, received by his father i in his right. He ſtated a com- 
1 rien. of his circumſtances with thoſe of the plaintiff. He ad- 
- mitted, that Martha Kemp lived with the plaintiff till her death ; | 
but denied, that ſhe was maintained by him; 'beleving, he re- 


Celved dividends accruing to her; and Rating, that the 1 


9 1 75 39 
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43 a TOE wo thouſand pounds vader her wil agel un 
| the 6 Was N 


_ The eth Sharon ind is wiſe by tice telt ae . 
that upon their marriage in 1741 be received from aue Kemp 

100 in part of 1,0007., her portion; and he feceived the te- 
minder in 1779 under a devree, with interelt, and alſo a f 


? from another perſon to bis wife of xool., received with intereſt 


under the decree. He alſo received a legacy of 1001l.; given to her 
by her father's will. He ftated, that the plaintiff's circumſtances = 
were much ſuperior to his; and that he had Hxteen thildren ; and 
| he believed, the plaintiff had received ſeveral ſums from His fitter | 

_ 3 ien 1 buſineſs ay bim ag the bend hed 560k” 
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Evidet @ Wis Pluck MY b Maste ALE other Proeiltöte ada t 
thi children. Evidence was alſo. produced to few, that the inſtru 
ment Was obtained by ündue influence and ill uſage; which wat 
proved by the plaintiff's clerks and Tervants ; and oppoſed on his 
pit by ere wittelles; who had attended' tlie fatoily a8 apothe< 

caties: but the Maſter of the Rolls early in the argüment declared, 
that as the inftrument was proved as the 1 he POOR no 
| attention to that evidence, 1 


i 


Ms - Grabim and Me Short TY the hn ? n 

impeac eſpecially taking into conſfidets- 
Gol. thee be fains advaticed to the defendants by their fatfler. 
Though the objects are limited, the diſcretion is very 15. 
Does any inequality vitiare an appointment under ſuch a power: _ 
or; where is che line 96 be drawn? The author of the power * 5 
this iülſtunde was only the ecufn of Martha Kemp; WhIch is dif- 
ferent from a:power given by 4 parent; in which cale it might be 
conſidered Wrong, that che petſoit to exechte ſhould have a power 
to diſsppoitlt the childrets ef what they bad a natural fight to 
enpectt The thother ẽceciting this 5 Pbler did not leave her othet | 
children deſtitute; and ine Red twenty years with the fon the has 
farduretds Fall v. T hilrbornt (u). Suti v. Woolafton (5). It is ff M 
in that zue) ahofgit füt Gevided, that there miuſt be ſorhething e 


ri ery or corruption. v. Waller EB. N 55 v. ee 
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huſband; and being under coverture, her difte watio 
— Influenced by his authority. T. 1 ob 
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ſtrong for the plaintiff. The words are almoſt thoſe of this power, | 
One guinea only was given to the ſon ; and thaugh it was ob- 


ſetved, that the father creating the power to give to his children, 
0 generally, might bave known of the other proviſion the ſon had, 
His bill was diſmiſſed. In Spring v. Biles (4) the power of the 


wife was to give to and amongſt ſuch of his relations as ſhould be 


living at. the time of his deceaſe in ſuch parts, ſhares, and pro- 

5 portions as ſhe ſhould think proper: and an excluſive appointment 
Was eſtabliſhed; and Lord Mansfield obſeryed upon the caſes of 
powers to deviſe among children, that the reaſoning is very ſubtle; 
for the perſon will have duly executed the power by giving 4 
0 fhilling to every one but a favourite and the whole to ſuch favourite. 


In Boyle v. The Biſhop of Peterborough (e), a power to appoint | 
among all the children, one of two children being dead, it was 
held, that the whole might be appointed to the ſurvivor. _ Gibſon 


v. Kinven (/) is againſt the plaintiff: but Pemberton, afterwards N 
wo Chief Juſtice, thought, the power was not exceeded, though only 


54. was given to one: and the caſe is weakened ; becauſe it ap- 
Pears in Wall v. Thurborne, that the wife was married to a _ 


Mr. Loyd and Mr. Tolles fir the. ah ken- n motive is 
ſtated upon this will, nor any reaſon given, for making an unequal 
diſtribution; and the point is, whether under ſuch. à power ſhe 
could make ſuch diſtribution: aſſigning no reaſon for ſo doing. 39 
For that there is no authority. What is aid in Spring v. Biles, 


that one child may be excluded, or a favourite child take the whole, 


: if a ſhilling is given to each of the others, it muſt be remembered, 
was ſaid in a Court of Law: as applied to this Court it is cer- 
tainly wrong. In Menzey v. Walker Lord Talbot held, that by ſuch 
a power the objects are fixed; and each child muſt have a ſub- 
ſtantial part. The expreſſion. © amongſt her children”: muſt be 


read“ amongſt all her children” in which caſe no one could be 
excluded. Burrell v. Burrell is different. The power was neither 


I to give to. all and, e * child and ern, nor 1 the 


4 > » * 4 . , * * 
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chillen. 


Cole FY Chancery, | 


g children, Lord Camden might have been. of opinion, that it might, : 
be conſtrued a power to give to any of the children; and from the 
reaſon given there muſt have been more in the caſe; upon Which, 


eopſtant rule of this Court, to be found in Gibſon v. Kinven and. 
many other caſes before and ſince, has been, that a diſtribution very 


vail. N all v. T; hurborne. Crograue v. Perroft (a), Alrey v. 


Alerander v. Alexander (e).  Pocklington v. Bayne J all theſe, 


In Gihhen v. Kinven the words were as large as in this will; upon 


benefit of her children: but it was ſet aſide on account of the 
inequality of the diſtribution, for which there was no good reaſon. 


the conduct of a child ſufficient to exclude that child, thoſe cir- 


excluſion; but how can this Court form a judgment, if the 


ſounds never ſo arbitrarily, yet the power ought. to be executed 


in theſe caſes the beſt equity is equality. The principle to be de- 


Piggett, Routledge v. Dorrel, Whiſtler v. Webfter, Smith v. Lord Camelford, ante, vol. 2. 
336. 351. 387 367. 698. - Crompe v. Barrow, Vanderxts v. Aclom, ante, vol. 4. 681. 771. 
e v. ee TRE 1 v. . a v. 1 19 Reade 1 Va Reade, ante, 218. en 5. 
74 . . 3 IO ET ; is 1 5 | 


the execution was conſidered reaſonable. The queſtion then =_ 
Whether in this Court this is not equal to total excluſion. The, We. 


unequal and without any good reaſon. to warrant it ſhall not pre- 5 
Alrey (6). Coleman v. 8 (e). Maddi ſon v. Andrea ( . TE 


followed by the late caſes (g), affirm the rule againſt: illuſory. 
appointments. A, power of appointment 'confers a truſt; and. 
like every other truſt it muſt be executed according to good faith, ; 


truſt and confidence, that ſhe would not diſpoſe thereof but for the 


It muſt be admitted upon that, that if there were circumſtances.i in wu 
eumſtances would have operated in Equity as a, reaſon for the | 


queſtion of influence upon the parent's mind is excluded? A- 5 
cording to a manuſcript note of Lord Netthingham' s reaſoning, i in 
Gibſon v. Kinven, his Lordſhip ſaid, there could be no certain rule 
in the expoſition of powers of chis nature; but it ought to vary 

5 according to the circumſtances. of the caſe; and though the clauſe 


nie arbitrations, with <uity, and good conſcience ; ;. for generally 


duced from this is, that you are to execute the power, as the . 

author of it would, if living. Whenever tlie power is fo framed, 

that each child is entitled to ſomething, they muſt take equally, . 
alen 60890 are e from which it is Uke 8595 


1 1 1 79 5 1. 115 cied'{ in 1 v. der, I Ry EGS: 55. 0 "@ Pr 0b. 2 256 e 
ee, eee e 
{g) Thecaſes, „that have occurred in the As of theſe Reports, ae e this and moſt of 

the other points relating to powers of appointment, and referring to the leading authorities, | 

are Beyl v. The Bibop of Peterborough, ante, vol. 1. 299. Briftoud' v. Warde, Wilſon v. 
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can po into evidence to Juſtify the inequality, you can. go inte 
Sede on the other fide to explain. The principle as to powers 
ond truſts is the fame (a): both are for the behefit of the objed, 
not of the perſon to execute, or of the truſtee. - Warburton v. 
*Warblieton (6). In Thomas v. Thomas Je) the diftifition' is taken 
weitern the words: there, to one or more of his children 
then living in ſich manner as his executrix fhould think fit, and a 
general truſt to diſtribute among the children; in Which caſe an 
— diſtribution may be controlled by 4 Court of Equity. 
Clare v. Turner (d). Moſeley v. Moſeley (e. In Baker v. Bur- 
ll ( J) upon the word“ amongſt“ the diſtribution was ordered to 
be among them equally: there being no reaſon again it. In 
Maden v. Andrew Lord Hardwicke ſtatitig, that, where but a | 
ttille has been given to one, it may be juſtified, If chat Chile by 
miſbehaviour deſerved it, qualifies it it by obſetving, that it muſt be 
very groſs indeed. This argument proceeds .exaAtly, updu the no- 
tion of Lord Thurloz (z) in Boyle v. 7. Be Bj i/hop of Peterborough, . 


that an fllufory appointment is a fraud. There muſt have been 


extrinſic evidence to jultify chat appdtent ufchudl diſtribution. ; 
"What this ORR Tas: TORE: is what To e . Wwe: 
"Mr: Crib 11 pj Ken; that PR are tar (0% and 
aw along with them all the conſequences of equitable juriſ- 
dition. It has been long ſaid, that powers and the conſtruftion 
of them ate ide ſame both at law and in equity. If à power 
has been bxrectited by will, the Court always refers it to eccleſi. 
altleaf cgitzihes z and the Probate is always conſidered en- 
dus. "ily 9 ali ei evvtion of a —_ 1 a 5.404 


o £ 2 5. 5 — 94 . 8 mY 6 ö "Es TTY | * 8 
be nn of comment 5 ade dee a te TO "0 ä 
not go back to à very diſtant period. Thie earfieſt, delerving 
attention, is Cragraur v. Ferreſi. At that time the expreſſion 


„ illuſory. appointment was not introduced: but it. was thought 


a improvident execution; like fraud; and not ſuch as the perſon 


ereating the power would have approved. If a Oourt ef Equity will 
Place Kelf 3 and loco. fa ents, to Judge of the. reaſons Julliog the 5 


(a), See Brown *. ue, wnte, 4956 vol. 708. 00 Br eg. 0 2 ——— = | 
(4% a Frten. 198. de, Cid 2:Freem. gg. % Cited 2 Feen. 198. 
| 4s) Aute, vol. ls 310. | © ©. 0 Brown e ante, 495» vol, +* 708. : 1 
. e | £7 . _ anequa lity, | 


bz they muſt. i FR e &@f * cireum- pie 
ſtances, that would. govern the conduct of the parent. According 


t the expreſſions in Wall v. Thurborne to make an appointment 


; illuſory, the circumſtances muſt be. ſtrong; and the inſtances p ut Ng 
are bribery and corruption. That ſhews, how looſe the grounds = 


were then. What is ſaid in the ultimate deciſion of that caſe, 


that, becauſe there is any inequality, and becauſe it. is diſcretipn- . 
ary in the Court to relieve, or not, the Court would take, e 5 


* 


| themſelves to ſet it cit is much too 1 
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008. | 
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7 purpoſe the proportion muſt be © mere e a: wecker; % "pb 


| which. | yould not apply to 100 J. out of 1 „100. In Menzey v. 


Malter Lord Talbot admitted, that if the Seien turned upon the 


reaſonableneſs or unreaſonableneſs of the execution, he muſt inquire + 
into the circumſtances of the two daughters; chat is, how they 
were provided for. In Alexander v. Alerander the conſtruction 


was, that neceſſarily every perfon muſt have had a part; and Sir 


* 10 of 
- * 4 1. 1 


Thoma, Clarke muſt have ſo underſtood it; who has therefore held 


ir #7 1 Fey 


an appointment of 1001. out of 6,000). ' not illuſory; which 


ſcarcely a greater proportion than the 1014. in this appointment. 'Th 6 


Pocklington v. Bayne undoubtedly the proportion of one acre to two 


children for Hife was a mere mockery. In Burrell v. Burrell there Y 


is good reaſon to ſuppoſe, Lord Camden did not determine upon "WY 
ground repreſented in the Report, but upon this; that the Court 


ought with great heſitation to entertain a -JuriſdiQion of that ſort, 


to exerciſe a judgment in loco parentts. In Spring v. Biles Lord | 


Mansfield muſt have been ſpeaking of caſes in Equity: no ſuch'caſe 
having occurred at law. His impreſſion and that of Mr. Juſtice | 
| Daley were e plainly, _ the exatt W are not to be looked to. 


The Mater of the Relle—The 1 17 point "TY my opinion is, that 
according to this power Martha Kemp. was bound to give ſome- _ 
thing more than a ſhadow to all her children; and that 100. is not 
in itſelf, independent of circumſtances, illuſory ; J or, if it is, that, 
taking all the. circumſtances together, it cannot be held to be ſo. 
In the old caſes they uſed to go into the point, how the. W El 


behaved: but they. 10 not now; and I will age. 
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1 25. Mz Vans 0 / We: Nee This cauſe has been beſbre t me longer, 7 | 
I believe, than any other; and certainly ſhould not have remained 
ſo long for judgment, if 1 had not entertained doubts, which 1 


©: Aer i „ muſt always entertain upon queſtions of this ſort, as to the decree 


1 am to make. Another reaſon ! is, that T hoped, what I recom- 
. mended, that the parties ſhould come to ſome agreement, would 
nabe taken Place. That is extremely deſirable; for nothing is more 
| Uifagreeable to a judge chan to make the e . — 225 
W the necelſity of making.” e 


PRE 


This cauſe, ariſes upon: whit bu ew * A queſtion 3 in 


Tonen in db this Court: the due execution of truſts, and powers; which are in 


Court con. 


this Court conſidered as truſts (a). The queſtion is, Whether 
under the circumſtances. of this caſe. this appointment can Rand; 
for ſpeoial circumſtances were relied on, and a great deal of * 
dence produced to ſhew, what provilions theſe children took from 
their father and others : : but I do not think that material now; for 
it affords no ground to intitle the perſon executing the power to 
take away from them what upon the conſtruction of the Power 
they might be entitled to: that is, a real ſubſtantial ſhare of this 
fund. The property is pretty nearly 1, 900 l. I ſhould hardly 
haye conceived, that 50/.. could be conſidered a \ ſubſtantial part: 
but the ſum of 100. to the daughter was evidently meant to be no 
gift: the mother merely. ſuppoſing: herſelf to be under. the ne- 

ceſſity of giving ſomething to each. The firſt point is as to the 

conſtruction of the power. One of the Counſel for. the plaintiff 
was much diſpoled to admit, that this muſt. be conſtrued to be a 
power under ſuch circumſtances as called upon her to give ſome 
hare to each: the other Counſel inſiſted, and, J think, ſo far rightly, 
As. being the moſt material point, that according to the true con- 
ſtruction of this power, notwithſtanding the very rigorous man- 
ner, in which theſe powers have been conſtrued in this Court, it 
was an abſolute power of diſpoſition; and ſhe might have given 
the whole to Samuel Kemp. The queſtion i is, what is the real con- 
ſtruclion of theſe words: 00 then 55 be diſpoſed of amongſt her 
2 children as ſhe ſhall think proper”: whether according to the 
| true conſtruction of this, which muſt be admitted to be a truſt, ſo 
that ſhe could only give it to a child, ſhe might give it to one only, 
and that would have fulfilled the intention. I was for ſome time 


* to think, ſuch a conftruQion might be put 8. it. The 


4) Brown v. ure. ante, 495+ 988 4+ _ 33 1 re. 
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1 "TR was Burrell v. Burrell, decided by Lord 9 1 180, , 1 
very great Judge: but when that caſe comes to be conlidered, 2 N 2 | 
there are many eſſential differences, The queſtion then 18, whe». Ka » 
ther according to the true conſtruction in law and equity upon "Tas _—_ 
a truſt to diſpoſe among a certain, given, aſſigned, number of x par- To we 1 „ 
ticular perſons each of thoſe perſons is not to be conſidered as en. 

titled under that; and after looking through every caſe, that was 

cited, I am forced to declare, I find it to be the opinion of a ſeries 

of Judges from Lord Nottingham to the preſent time, that words 1 

like theſe amount to a gift to all the objects; and the excluſion. of 1 

one is an undue execution. If he words were to ſuch of ber 3 
*childrea. as ſhe ſhall think proper,” aſc Wag give a latitude t to 3 et 

bei. to one Es Eo OO a OR HT WEy in 
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All the en tare can add upon ſs 1 . to ho IT 
wah conſidered in the caſe of Swift v. Gre bn and the caſe of / 
Spring v. Biles in the note; from which may be collected the con- e 
ſteuction, which Courts of Law put upon powers of this nature. 95 
The words in the former of thoſe caſes were to and for the uſe Power to ap- 

and behoof of ſuch child and children of the ſaid Fobn Greg- pn ogg 
| * fon, ” as Jobn Greg fon ſhould at any time by deed or will, Sc. child or 


children, 
limit, direct or appoint. The queſtion was, whether fuch words 5 ee SEDIT Wi 
gave a power to appoint to any one in excluſion of the others. one or more , | 
The words in Spring v. Biles were te and amongſt ſuch of my A 
relations as ſhall be living at the time of my deceaſe in ſuch 0 L 
« ſhare, and proportions, ' as my ſaid wife ſhall think proper”. 
The Judges were of- opinion, that. theſe words gave full power: to. Inn 99 
give to one or more; and moſt of the caſes, that have ariſen upon > 8 we _ il 
words of this ſort, are, there quoted; as Thomas v. Thomas ' "mi 
| where the words were © to one or more of his children”; N omlinſon =" 
v. Dighton (), where it was «to any of his children”; Macey 1 4 75 1 1 
Sbur mer (e). amongſt all or ſuch of. his- children” J' and Liefe *. e _ 
A  Saltingflone(d). «to ſuch of my children” . All theſe words were "BL _ = 
held, and very properly, to ſhew a manifeſt intention to give a = 
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power to appoint to any one child, that ſhould anſwer the deſcrip- 5 
tion. But it does not appear to bave been argued, at leaſt not con- 
ceded, that the word „ among” has not been conſidered equivalent 
·0 * all and Oey which words are e ; and make it 
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the words in that caſe be diſtinguiſhed from “ amongſt her chil- 
1 dren”? Lord Nottingham was of opinion, it Was neceſſary 


5 the gh of my FORE: 


| MY tot know : 2 Cragrave v. _Perroft, and Steetnam v. Woolaſton. 


. 4 gay AE 7 Kances, But Sbetnam v. Woolafton, . if it is to have any authority, 
tu uus nile. would be againſt the decifion in Gibfon v. Kinven. It is a de- 
Ceiſion departed from in the principal caſe, and by whom deter- 


caſe, that ſettled this, is Gibſon vs Kinven(a), determined by that 


dered as of wy . * 


> 5 Clarke bn 3 C 


* 


aun channtyp. 


N chat each Nivuld have u ſhare,” It feet 2 80 "*Y 
upp dhe caſe now before the Court the Judges —_ oO 2 'no | 
Eun: Tay 19 997 one mult ban ak Aa _ 95 


+ in now 1 ls. — 5 3 upon 2M 
due, chronologically; and ſee how far the opinions upon this 
| queſtion. of illuſory appointment, and 1 lament extremely, that it 
Has ever found its way into this Court, have been carried. The 


great Judge Lord NVottingbam, ſtiled the Father of Equity. It was 
contended in that caſe, that any one might have been excluded. It 
is ſaid in the Report to have been the opinion of Chief Juſtice 
Pemberton, then at the bar, that a ring might -have been given to 


one; and 0 it might, if this would be good: but the appoint- 
ment was fet aſide by Lord Nottingham for inequality. How can 


to give ſome part to each; 3 and a nominal” Part ; gn not 1 


3's $ 


Tust caſe win lowed! apap v. Thurbornt, reported in two 
1 in Vernon (5). but that book is unfortunately ſo inaccurate, 
that 1 do not know upon which ANN to 8 8 8 If * W che 
firſt N ſtein, it is PET near this Lale. „„ 


1 
y 


Tes other caſes are quill As. 0 Whom nn I do 


JL pon the firſt I rather think the Court would have pauſed, be- 
fore they would have ſet that aſide, but for the peculiar circum- 


mined I do not know. Therefore It is not intitled to be conſi- 


- p 


Whether, or not, the Court was ftruck with the extent of the word 
3% relations” and the ſubject being land, they took upon them- 
a to execute the truſt; and decreed i it to the heir at law. 


Or 1 \ Fa. 5 < 1 Fad. 355- 14. 1 2 ITY 
B 1 © NE OT go The 


be The 'reaſon i is a very odd one. 
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jor wh power to'two of the teſtator's" daughters, whom he. 
„ r his executors, to diſpoſe to the uſe of themſelves, thei 

brother and ſiſter, or to ſuch of them and in ſuch” proportions. as 
- Wepthouts judge fit and convenient according to their needs and 


"necelities. There the Lord Keeper Wright and the Houſe of 
 Lordeeemn to have thought, that the truſt. devolved upon the 


T hope, they did not 
"hy much ſtreſs upon his being bred to the law. It is hardly. to 


38 collected, what conſtruQion they put upon it. It ſeems, as if 
7 exerciſed the power themſelves : a power, which of late the 


Court Ras diſclaimed'; and 1 hope, that. will always obe followed. 


Tf thei power is not executed properly, the rule now is to ſet alide- 


dle execution and give the fund equally. But I ſuppoſe, the con- 
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for their oon benefit; and therefore the Court" was wy ral 
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The next les are 7. Ws 5 2 15100 60 referred to in en 


* „ee, and Aftry v. Alry (e). The former could admit no 


boom for the Court to ioterſee.. 


to divide among his chree ache ts in ſuch proportions as "I 
; wife ſhould think fit ; and the Court was of opinlon, it muſt be 
e ually ; unleſs a good 


| | tobe; and it was determined, that the fund might be given to 


the power being to give to one or more, there was no 
In Airy v. Afry the power was 


d reaſon. appeared.” That 1 take not to be 


dhe rule of the Court now. However, it is perfectly clear, that 
: under words of this (rt, if ſome Vi 


pen, which/l admit might be given in the particular caſe, * 
\giving a very mal ſum ka one, ſuck” 1 8 cannot 'be al- 
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the rule is ſettled, as it now ſtands.” In Menzey v. Walker % 
notwithſtanding the reaſon given, viz. the ptoviſion from the 
_ grandfather, yet Lord Talbot thought, under the words in that 
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ſeoride to that of Lox, 
bieieeing perfectly atisfied, that in ſetting aſide theſe appointments, 
_ criticizing upon the words to and amongſt, Cc. and the rule 
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1 6 living ware anttied. to: a ſhare31an 
fea eoſe devolved upon the Couft. Theo in Ce, Se | 
e 00 it was held, that a ſhare muſt be given do eschg ad 
„„ a are gt Iuſory, The next is 8 ca! 
Albaner v, Alexander {b) ; wbich ſeemp almolt to decide upon 
duch words as hefe. Under a power ſto, appoint unte and amoog 
ſuch children begotten berween them and in guckt pegportion as 


 mych-commented upon, Burrell v. Burrell (c). The teſtstor gave 

all his real and per ſonal eſtate to his wile, to the end the might 

. give his children ſueh forlunes as the ſhould think proper; or they | 
bat ideſerve; to whom he: chatged his ſang und daughters to be 

5 1 dutiful and obedient, and loving and aft 

The ſon had an eſtate of 400 J. a year. The wife gave two 

daughters 2904 each; to the fon a guinea ; and the vemainder 

dc two ther daughters. It is impoſſible. to ſuppoſe, that Lord 


of any. part is. 3 good execution gt law, pet in equity, unleſs it e 


5 of the Report leays it i little doubtful. It Rates two reaſans; and 


thonght. the wife might have given the whale to one child; and had 


that no: diferetion in 


every ten quoted, 


„e thell dirgct, Sc. Sir Thomat Clunle held, that W ww bare 


* ("Thy 15d le l. dall take a AY 30 be which bas: been 10 


:Qionate to ench other. 


Camden laid any ſtreſs upon the guinea. cannot conceive, that 
he conſidered that as any thing; for it is nom 00 mall dettled, 
6 it is impoſed. on every Judge as.-an.. obligation, whatever 
may. be the igglingtion; of bis own opinion, that, though a gif | 


ſubſtantial and real, it is the ſame as no execution. The words 


concludes, that, Lord Camden being of the ſame opinion, the 
bill was diſmiſſed, Lord, Camden as, I ;gongeive, was of opinion, 
that theſe words were fo ample, that if, ſhe thought fit to give 
1 to one, ſhe might ſo execute her power, I will not lay, 


what my own opinion would have been. I am willing to ſub- 


d. Camden upon ſuch a doubtful queſtion ; 


as to illuſory ſhares, the. Court goes againſt the 1 intention.” 1 muſt 
therefore think, that under ihe words. of that will Lord Camden 


a right to exclude any, who in her opinion did not want it. Then 
1 . that to have 8 eſſect upon theſe worde? 1 mink not. 55 
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if L Gould coliifiently with the ruled I ud eſtabliſhed. | Finding | 
thoſervies eſtabſihed, I muſt conſider theſe words with * 2 | 
th thoſe rules. This ts a ruſt beyond all queſtion. What inthe + © 
efſeft, of. the, Werds © amongſt Her children”? J it \eceſſar to 5 

lay f 25 Wh e er v. eee ed the coſe "RY 
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che ard * ſue ? the word, among”. 1 require 4 70 fl: 8 
tion, ſo that every, one muſt take ſome ſhare, A court. of law © law by 


| giving each 
; ſays, a ſhare, however letle, will be ſufficient. The power muſt pr; nar 8 
be Lsscursd abcerding to th 


e Words: if not, it will de Bad at w. 15 „„ 
al mention Hbcdlington v. Bayne, in order to new, that Lord 9 
fbnrlou's pinie was the fame. His Lord{hip held ah here * 
to two For their lives was Allufory 3 .eridebdy 1dopting che rule; 
which is too firmly eſtabliſhed for a Judge to extricate himſelf 
From it. 1 with to conſider theſe caſes. as going upon the ground 
of fraud. I do not netic the late eaſes; pringipally becauſe moſt oy 0 
of them were determined by me: hut all of them, Brijſew vv. 


Wark (a), Withn v. Po /a6d Fir Pace v. Helo N 
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bound to diſpoſe of the fund fo as to ivd every one a ſhare. She 7 55 
| has done fo'r bot che ſhare given to hee Waügbet, for which 8 | 
rexſon appears, fufficigm to juſtify the mother us a truſtee, 15 not wh 1 
Aulficient../-Atl- the proviſions from others will bot do te echdde. 
ber ſeom this fund; for Mrs. Zcattergood bas ſaid; eech malt have 5 1 
de. lebe perſon, not the pertom eredtint lte power, bot 2 | 
the perſon-having the execution” of it, has provided for them In + 5 Ws 
ih other way, that is tufficient ; according to the Lord; Chan- 
oellor s opinion (4) of which 1 ſh all always be glad to avail wy 
ſelf. But in-this enſe l am under the neceſſity of adhering to tbe 
rule, eſtabliſhed by ſuch Judges, that it would be a preſumption 40 14 7 „ 
attempt to get out of i it; and under that obligation L muſt decide, . 
_ that Martha Kemp wis bound ro diſpoſe of this property, and: 1. 
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give a ſubſtantial ſhare to each child; auc that” the Words ate not it 
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11113 that, I ain wi Aiken now, I cannot make that 
8 * conſtruction; and am bound to give it among all. Lam alſo 
| bound to ſay, the bequeſt „f 10 l. W clearly meant as an 
Muſion" and not an execution. Therefore the execution is void. 
I. is in vain now to lament; as 1 have in many other caſes, that 
es * this Coürt did not lle the tule of law; but nder tllis is ſo 
dee fettled, that no Judge wil, and certainly I wilt not, preſume to 
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WO power, meant a much larger power than Lean id tue per- 
| 1 ng it . 1 declare this APC Ta 1 
Wy I p | * . L 
; i N f f x 
8 1 75 Eve 15 8 ; Dy. £ Oe 2 id * gf £33 bis AN IE i 1 
RR” — — — ot — — —— — AAS 7 RS | 088 
Rolls, 8 958 n 72 1 Al. AS A N . Fi 1 3 95 N 9 3H ny * 1 a e 
Dee. 11s 3) RO W * . ZAR TE WD 
March 24. n x 1 4 5 12 . 5 in * 3 1 3: 


n Bri W of leaſe Fe” releaſe, dated the PTY nod, 19th of 
by 4 os nl February 1746, Abraham Gapper, Serjeant at law, conveyed all 


 inremainder, his eſtates in the counties of Wilts and Somerſet to truſtees and 
when juſt of 


age, in 3 their heirs; as to the Wiltftire eſtates, to the uſe of himſelf for life 


join 


Kather, te. without impeachment of wraſte ; remainder to the uſe of Mary, bis 
* wife, for life; J remainder to the uſe and intent, that the truſtees 
bor the pur- ſhould pay certain annuities to their, daughters for. their. reſpec- 


ſe of raiſ- 


WD np tive lives; and as to the Milyſbire eſtates, ſubject to ſuch annuities, 


for the fa · 


ther, and re- to the uſe of Henry. Gapper, , the eldeſt ſon. of Serjeant Capper and | 


| 5 Mary his wife, for life without impeachment of waſte ;-remainder to 


. the truſtees, to preſerve contingent remainders; remainder to the 


eſtate for | uſe of his firſt and other ſons ſucceſſively i in tail male; remainder 


_ Jife, wit 
| remainder to to to the uſe of Robert Gapper, the ſecond ſon of Serjeant Gapper, 
Ne for life, and to his firſt and other ſons in the ſame manner, with 


wa = ſimilar remainders to Richard the third - ſon; and his firſt and 


| demight other ſonsz remainder to the daughters of Serjeant Gager, as te- 


r that nants in common in tail 1 Wan. 12 e ** to 

ettlement Bed 

was loſt by Om we ade in tee. - I ory oor deryt 8 7 
bis marrisge 1 ON . 5 

and acquieſ- 


cones Vileſ- ._ The ue 4 the Sumerſeiſbirg ns were. WO REY 2s. to one 
ter the deat 


ol his father fourth, to Serjeant Gapper in fee; and as to the other three | 

| an 17933 
' thovgh under the eircum ſtances there was no probability of iſſue, Uoon that: ground A bill by truſtees un- 
der a general truſt for his creditors, claiming as purchaſers under the ſtatute 27 EUER. c. 4., was diſmiſſed 
without deciding whether they could ſuſtain that character z or, how 0 a e N ap being 
e is — dhe the enn of * — 
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der ; 120 the ultimate mum Serj dan . in Ke 


to revoke the uſes. 3 
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J Robert Copper by ks martlage in 17 7 94 Win Ebbe Shed * 


eldeſt fon "William Capper having attained the age of twenty=0ne__ 
on the 1 Sch of December 1768, upon the application of his fic, 
who was then in diſtreſſed circumſtahtes, conſented to join in fü 
 fering a recovery to bar the intail, and to mit che eſtates for a 
term of years in truſt to raiſe any ſutn not exceeding 3,000“. for. 
Robert "Capper, and to anſwer his then obcaſſons — 
by indentures of leaſe and releaſe; dated the 20th and 21ſt of 
Fanuary 1769, and a recovery ſuffered” in Firſtly thereof; all 


conveyed to Thomas Carter and his heirs,” to the uſe of tri 


gage to raiſe any ſum not exceeding 4,0001., and pay the fame 


to and to the truſts thereof, to the uſe of Robert Gapper and his 
affigus for his life without impeachment bi waſte; remainder to 
the uſe of William Gapper and his aſſigns for his life without im- 


T's 


feion, to Jeinture and provide portions, and alſo to the 


fou bete es ſons reſpeRively in tail mail; PT en cemain- 0 


The ſettlement PEER powers of jointuring, and 1 1 — 5 
the three ſons v when | * in e 4 1 a to ge Capper 1 


iſſue two ſons, Wi Mam 'Gapper aud James Webb Capper. The 7 


| the eftates in Will hire and Somerſerſbire, wherein they or eithe 6 3 
' of hem were ſeiſed of any eſtate of freehold. or Inheritance, were 


for the term of two thouſand years, upon truſt by ſale or mort 


to Robert Gapper ; and after the expiration | or other” fooner de- > 
termination of the faid term, and in the mean time ſubject there⸗ 


e deem ee a | power” to he e en in . 5 . 


—_ father | 
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 Serjeant Gapper died in 175 * His: widow diedi in 1762. Henry 5 1 
ed died in 1767, without. leaving any flue j and all the [IEA 
jaugbters | of Serjeant. Gapper ao died without iſſue. | . 
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peachment of waſte; remainder to the uſe of T; homas Carter and . Z 
his theirs during the life of Ni lliam Capper, in truſt to preſerve A 
the contingent uſes; "remainder to the uſe of the firſt and other 
fons of William Gapper ſuceeffively i in tail male; with ſimilar re- 
| mainders to Famer Webb Gapper for life, and to his firſt and other 
ſons in tail male; remainder to the uſe of Robert nen the * . 
2 . heirs a e Tor . 55 eee e og TP 
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: - there * co Ro 40 Milkr 1 5 os a * More had 
agreed with Robert Gapprr. for the. purchaſe of bis eſtate. for life 
3 - and "ae plate. reverſion Hr remainder | in fee of and i in the faid 


6 eee of the — of 190, 0 an n annuity X 701 Ty A year during 


u bers and allign 


his ife-conveyed the Pillbire, and Somer/z/bire ſtates 10 Mor: 
„ a8 to 4 capital meſſuage, called Baſſam Houſe 


- andother premiſes, part of the  Somerſetſbire eſtates, to the uſe of 


And as to all other the So 


Nobert Gapper. for nipety- nine Jears, if he ſhould ſo long live, 
mer/et/hire eſtates to the intent that Robert 


Saber ſhould. receive the Lad annuity of Joa year, with | 


1 5 powers of entry and diſtreſs for ſecuring t the fame; 3 and as to 
- .-.. ths premiſes compriſed i in the term of ninety- nine years, from 
3 the determination thereof and ſubject thereto, and as to all other 


. the premiſes thereby conveyed, to the uſe of More, his heirs and 


WE 6 8 aſſigns for  eyer, ſubject to the annuities . under ide lettlement of 


. 2746, the term of two: thouſand years, the mortgage, an an- 


eier granted I Robert Gap per e bis Ae,” and to the ſub- 
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then paid and 10014. to be paid by him within twelve months after 
| "the deceaſe of Robert Capper, purchaſed. More's. intereſt in the 
15 Ae tor: Wh of n, ee and the e in foe. 
__ 1 = 3 13 Was 3 died bo bee Abbe. la 
'1 179 3 Robert Gapper the father died. William Gapper married ins 
_ #579; but he had no iffue; and above fifteen years 'before the 
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By: ERR of leaſe ke dated ks 12th Gn 110 4 
55 1799, reciting, that M illiam Gapper was indebted to the ſe- 


vetal perſons in the ſeveral ſums ſet oppoſite to their names in the 
ſchedule thereto, and that being deſirous to diſcharge all his ſaid 


debts he had propoſed at a meeting, which he gave notice to all 


"bs ereditors to attend, to veſt his Milhſbire eſtates; which were 
valued at more than the amount of all the debts-comprifed in the 


edule, in truſtees for that purpoſe; and alfo reriting, that hs 
was poſſeſſed of the Wily/bire eſtates, ſubject to a mortgage of 
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J., for his life, wich remainders to truſtees ns prolly vice | 


ingen remainders, remainder to his firſt and other ſons in tal! 


I male; remainder to himſelf in fee; and that he 
and had been upwards: of fifteen years ſeparated: from his wife; 


| who had during the greater part of that time reſided" ih America; | 


ad no iſſue male; 


where ſhe was poſſeſſed of conſiderable eſtates, that were ſettled | 15 


upon her for her ſeparate: uſe, and that a deed of 


been executed by him and his wife, he for more cffe@ually ſe- 
vg to his ſeveral creditors the payment of their debts ſet oppoſite 


their reſpective names in the ſchedule conveyed 


eſtates to Thomas Brown and other creditors, their heirs and ae; 
upon truſt with all convenient ſpeed to ſell, and pay 3 
debts of 3.000. and 1000. and all his other debts,” that ſfiou 


i the Mh, 


proved due to the perſons mentioned in the ſchedules as to 5 1 


the reſidue of the purchaſe money, if any, to William 5 wh 


his executors, r. It was provided, that in caſe any doubt 
| difficulty ſhoald be made reſpecting the title of Muliam Cappel 


ſell the fee ſimple and inheritance, the truſtees ſhould inſtitute any 4 13 5 
ſuit, or make application to Parliament to authoriſe and compel the 
ben truſtees or truſtee to preſerve contingent remainders during 95 

e life of William Gapper and all other 1 8 e to 1 * . 
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The bin was filed 15 PE do nd cM. conveyance on 57 oY 
welk of themſelves and all other the creditors of Milliam Gapper 


| againſt Carter, the truſtee under the ſettlement of January 1769, 


and William Gapper, Dagge More, and the aſſigness of the mort- 
ie for od and the FORT! of The bill wats that the Paine 
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3 _ be enabide) to carry the truſis into execution; 154 fer n that 
— . purpoſe that all the n 1820 be decreed to you in a — N 
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1 of William Gapper; and-it was ſaid, that all the property of 
his wife 8, which was e _ the e * 
$0 ber feparats lu... 


P the intereſt of the children of Mullium Gaßper; ſuppoſing 


conſideration, that in all probability there will be no children; and 
dhough there could be little doubt, that this ſettlement would: have 


this diſtance of time; the ſon. having married; and the wife ſup- 
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8 of this bill is to ſet aſide this ſettlement of 1769, operating to the 
prejudice of the ſon and of creditors, It is a hard ſettlement with 


tees are purchaſers for valuable conſideration. Beſides that, i it is im- 
5 poſſible not to ſee, that i improper advantage was taken by the father. 
It may certainly be ſometimes an advantage, and even laudable, to 


2 brothers and ſiſters; as in Kinchant v. Kinchant (a); even, if it 
; was to make a proviſion for his father, the Court would not weigh 
it in golden ſcales. But there ought to be a degree of attention 


his own prejudice tbe moment he has a capacity to do it. The 
father acquires a conſiderable property. It does not appear, that 
he advanced money to the ſon beyond his means, to pay debts, or 
„ any other purpoſe; but the deed merely ſtates, that 3,000. 
ET was to be raiſed for the benefit of the father; who was only to 


: . W rico 2 reaſon thinks 1 it papers to make a * 
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be Mofter of 3 Kalb directed the ae for 15 . to 


be ſhould have any; obſerving, that the Court could not take into 


been ſet aſide, if the ſon had come ſoon, it would be difficult at | 


ere him tenant e with remainders t ** firſt and other | 


5 . 1 
= Ip 3: TL 
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os Ri | Me: . Mr.Plorde 5 i lad be object ; 


reſpect to the ſon, and certainly a voluntaty- ſettlement; and. which 
under. the ccircurhlances ought not to have been made. The truſ- 


reduce a ſon to be tenant for life: but it is natural to aſk, what was 
che conſideration.» If he had a view to make a proviſion for his 


applied, when the Court finds him doing an act conſiderably to 


ep down the intereſt. It is natural to aſk the reaſon of all this. 
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x ” 8 in um 
* ſecond Ft The: eldeſt ſon by being made tenant” Wend 
gets nothing in any ſhape. No alteration of any ſort was propoſed 


as made for his maintenance during the life of his father, 
The effect of the ſettlement was all againſt him. That of itſelf 
requires ſome inveſtigation. It would have been difficult for the 
father or the brother to have ſupported this deed againſt. che eldeſt 
ſon; who came of age only a month before the execution. It is 
obvious, that improper influence was uſed. No provident man 
| could: have executed this deed. The father had an additional in- 
tereſt by leſſening che number of objects to take, and thereby 
accelerating his own remainder. The circumſtances: of the mar- 
nage under this ſettleinent and the length of time are certainly, as 

the Court has obſerved; ſtrong againſt the plaintiffs.” But the ing 8 
nage was net had upon the falth' of that ſettlement, If at the 
time of the marriage He had proc weed the ſettlement, by which he 
appeared to be tenant in tail or tenant in fee, and he turned out to 
be tenant for life only, that would be a caſe of great hardſhip, and 
might be repreſented as a fraud upon the wife and the iſſue; but 
it is à better thing, | 
children, except the eldeſt ſon, that the father ſhould be tenant 


ment. With teſpect to the acquieſcence, the father lived till 17933 


upon the death of his father; who had induced him to do kid in 
17590 
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chaſers within the Statute 27th Elis. (50. It cannot be brought 
Within che Statute 13th Elis. {3 3 as. probably the fon at 
that time had not many creditors (4). The opinion thrown out 


by, Lord AMangfield in Doe v. Routledge (e) was not adopted in 


(e) n tlie part of a he's was ids bay ihe . gave the 
ſon no powers of jointuring and providing portions ; upon which confiderable Kreſs was 
laid: but * looking into the deed it was found to contain ſuch powers. 
e, (e) 4. 3 0 See * v. a ante, . _ * references 
1 Cowp, 703. 12 0 A. 7 2 | ER 


a 10 M . bet 


o 


nerally ſpeaking, for the wife and the 
in tall or in Fee; than tenant for life only (a). There is uo fraud 
cerefere upon the wife or iſſue to be inferred on that ground; 
ſuppoſing the cafe to ſtand only upon the validity of the iriftru- 


and during his life the ſon had no means of aſſerting his right. | 
| During his farher'slife he bad nothing but the remainder expectant 


Without any property of his own, and ſeparated from his 
ica, e not t have TR 1 means 1 


it is a voluntary ſettlement; and as ſuch void againſt pur- 


180 it | 


Wh 
ROWAN 
in his favor. His eſtate was not accelerated; and no proviſion 3 


b. 
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againſt purchaſers for valuable conſideration; and though: cre. 


ditors cannet at this time ſhake this ſettlement made in 176g, 


theſe truſtees for creditors are in a different ſituation; ſanding 


here as purchaſers for valuable conſideration . In Grant v.'Edes 0 
the Court interfered for ſubſequent creditors in a ſtronger caſe, 


Girling v. Lowther Oh! 5 0 v. n En _— *. wk ©, 


4 


52 


1 Heald 1 lle An Cation, hs trufee—This deed. of 


14 1769 ſtands upon, not only good and meritorious, but valuable, 


conſideration. The objections are, that the ſon parted with an eſtate 


tail; taking back only an eſtate for life; and that the father took 


the ultimate remainder in fee, and the ſum of. 3,0007.' With re- 


ſpect to the former objection, the reduction of the eſtate tail of the 


ſon to an, eſtate for life has always received the favor and en- 


couragement of this Court: Vinningion v. Foley (F). The reaſon 
there ſtated is, that it is the means of preſerving the eſtate longer in 


the family. This vras confirmed in Man/ell v. Manſell (g). Then, 
as to the remainder in fee: the father had a title to that remainder 


in fee by deſcent. With reſpect to that therefore he parted with 
nothing, and got nothing. As to the 37000 l. that part of the 
tranſaction is rather a proof, that the ſon perfectly underſtood 


what he was doing. As to that he could not be impoſed upon. 


He muſt have been aware, when conſenting, that his father 
ſhould take that for his own benefit, that he was doing that, which 
he was not abſolutely compelled. to do. It proves the good ſenſe 
of the ſon rather than any fraud in the father. He „„ the 


creditors might get poſſeſſion: of the eſtate during the father's life. 


It was wile therefore in bim to permit a. charge by way of mort- 


gage rather than let them get poſſeſſion, He had a right to limit 
the eſtate, as he pleaſed, as tenant in tail; and a deed from it's 


ſolemmity imports 2 conſideration (2); a8 1 by Mr. Juſtice 


Wilmot in Pillans. v. Van Mierop GN. This deed was made thirty 


| years ago. The ſon does not now complain of it. He confirmed 
| it at the age of K by the purchaſe from Aire. 1 


i is ſi; in PTY i 0 the Gtzeülty upon *the "Statute 


4 2 Freten, chat the plaintiffs are not n nen . waa 
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Moe. * purchaſers 


Gies ur Chaintry, 


ut ales if they are to be conſidered purchaſers, yet ag pur- | 
: chaſers under à truſt for payment of debts they are to be con- 
| fidered with” great jealouſy; for ſuch deeds are obtained from 
men under a fort of dureſs, They are alſo to be confidered as 
purchaſers under articles. They could not fupport an ejectment. 
Bie v. The Earl f Banbury (a). When à purchaſer wants 
relief in this Court, notice is the cardinal point of the tranſaction; 
did the rule laid down by Lord Talbot in Collet v. De Gols and 

Ward (5) had if the Court applies. The Court will take inte | 
| 3 * Tor © comparative 9 8 50 of the 005 88875 
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The 8 upon the Statute ang Elizabeth! are very Irvdcatctte- - 
able  Gooch's caſe (c) was upon a fraudulent conveyance. As to 
a mere voluntary conveyance great men have differed. The firſt 
eaſe is 51, 'Savioar's caſe (4); that'a voluntary conveyance is void 
prima acie, not abſolutely. "A cafe cited in Lord Tenham v. Mul- 
lins (e) is to the ſame effect; that a deed may be volüntary, and 
yet not fraudulent. That is alſo the reſult of Alford v. Alford and 
other caſes: but there is only one, bite v. Huſſey (F), in which 
ſuch a conveyance was held void, as fraudulent, · without referring 
it to a jury. The other caſes proceed upon the principle, that as 
the Statute only declares fraudulent c conveyances void, voluntary 
- ſetilements are entitled to great privileges. In Jenkins v. Keymis (2), 
| relied on principally by Lord Hardwicke in ſubſequent caſes, it 
was held, that the limitation, though "not ſupported by valuable 
conſideration, was not fraudulent ; for there was a fair and honeſt 
reaſon for ſuch a ſettlement. That doctkine ! is ſupported i in Zhell 
v. Beane (b) and Newftead v v. Searles (i,; and in Ruſſel v. Ham- 
mond (E) Lord Hardwicke takes pains to ſhew, it is only evidence 
of fraud. Subſequent caſes have leaned againſt that. In Colman 
4 v. Sarrel (1) Lord Thurlow held, that to raiſe a truſt a meri- 


1 great N15 750 perfectly ſufficient to ſupport the preſent ſettle- 
ment, in Myddleton v. Lord Kenyon (m); that, if the co- operation 
of esch party was neceſfary for the purpoſe of making the deed, it 
18 perfectly ſufficient. The policy of the Statute 27th Elizabeth © 
| is the ſame as that of the 1 ach Elizabeth; to prevent miſchief. 
3 The diſtinction is upon the Bona Aiden of the conſideration; 5 for 


; ta) I | Ch; -P 287. e | (9) 5 Co. 66. (4) FRET 21. Gr Med. 119. 
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à con- 


f rorious conſideration i 18 ſufficient. This doctrine was extended to 


* conveyance MIS ©; FE thoſe Statutes wa * upon: a Foy 
_ and meritorious conſideration (a). It. is ſaid, that Lord Mangel is 
opinion in Doe v. Rautleuge was without ſufficient ground. Lord 
Mansfield does not there ſay, that a vgluntary conveyance is void 
or gogd; he, diſtinguiſbes between a frandulent conyeyanee and a 
voluntaty family ſettlement. | The, term voluntary, admits of 
nice ſhades, of difference between the points, where the parties 
have no mutual intereſt, ande where both execute for the purpoſe 
of a family, ſettlement... Lord Mangfield. ſays as to the latter, 
notice varies. it much; and compares it to the caſes upon the 
Regiſtry Act (5). This is confeſſedly a voluntary family ſettle- 
ment; and they have notice. ' Myddletort v. Lora Keriyon is ſtill 
5 -ſtronger... "The: Lord Chancellor there held, that the flighteſt con- 
ſideration is {ſufficient .to, _ ſupport oa; voluntary family ſettlement; 
and Roe on the demiſe of Hamerton v. Mitton (e), there (%) referred 
to by the Lord Chancellor, is an authority for the ſame purpoſe; 
and it was the ground, upon which the Eord Chancellor proceeded. 
Lord Chief Juſtice Milmot Pere ſays, the Statute 27th Elizabeth 
was: Ae r * Fai nous and fraudulent nee 5 
nico rte W H Nb r ns en | 
5 e been e held, that, a e . . 
tion will ſupport. A prior Voluntary, or even a fraudulent, ſet- 
tlement, by reference. This is as old as the Statute of Marle. 
hs bridge (e). In Prodgers. v. Langham Vf Ji it was, upon that doctrine 
Held, that, where a. feoffment was made without gooc conſider- 
ation, or even by fraud, and that feoffee enfeoffs another for 
valuable conſideration, and then the original feoffor enters; ; and 
makes a feoffment for valuable conſideration, yet the former will 
prevail by the effect of the reference. This has been carried to 
the extent, that a ſubſequent good deed. i is ſufficient to ſupport a 
- por voluntary ſettlement ; or, that a ſubſequent marriage would 
El have that effect. Kirk v. Clark (g). Eat India Cumpany v. Cla- 
vel (5). Rut thoſe caſes, are not ſo ſtrong; for the party was in- 
5 ad to marry. upon the Krtlemenr z and had full. notice of it. 
. . not appear either; in eee, v. Zane, or this caſe: 
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| "2 That even \ valuable. A wo "i . valeſ * js allo bord . 0 
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undder ſach--a- deed, ſhe ſhall be conſidered as having purchaſed; 


weritorious claim; and therefore the ſubſequent marriage of Mil- 
an Gapper in this caſe ſupports the prior N ſettle- 
ment. Gt 36 : 162; 2/3911 397 on omen a. 5:44 ſn "4 ut To | 
VVV 


The caſes | cited for the plaintiffs ark either ite. of: bin: 


| futherz;the ſon, and the truſtee, have 4 tight to, join in reſettling 


decided: nor is it entirely applicable; for the eſtate was: ſpecial tail; 


| wife were much. in yearg, bad no proſpect of iſſue, and the eſtate _ 
in debt, the Courts may perhaps formerly have gone ſo far as to 
dectes truſtees to join in a fale Which however, it is added; was 
going too far. Platt v. Sprigg is clearly inapplicable: the ſet⸗ 
tlement being only of an Equity of redemption, the mortgagee Was 
not bound, but might enter or forecloſe; and the huſband and 
wife not being able to redeem, a ſale was abſolutely neceſſary nd 
it is ſaid (e) in Magſell v. Manſell, that the mortgagee threatened | 
10 . In Barware o_ 3 (d ) that Is: 6 feed, to 1 5. 


r 


: Clapham: it "age not ee that 15 ene was haben un hs. 
| the Statute of Eliaabetb. The bill is ated to have been filed by 
|  ereditars, not purchaſers, It was therefore conſidered in the ligbt 
2 of A fraud ulent ſettlement. That caſe is probably inaccurately res. 

| ported. In ſeveral other colts referred to by Mr. Cox (e) it is not 


the. principle being, that a truſtee may join in deſtroying con- 


poſe of reſettling, to preſerve. the eſtate in the family; and the 
Court will, for that purpoſe compel him to join: but where he joins 
E for the purpoſe of alienating, for paying debts, &c., it is a breach 
of truſt; and chere is no difference, whether it is a voluntary ſet” 


"30 bz . Wars 379. 1 7225 WT 2 P. Was. "AS ; wy 7 2 5 Was. bea, 
0 1 Bro. C. . 536, ; * 0 In * note 99 8 os „ 


* mberega; woman: marries] a; man, who . notorious File 3 


and her title under that deed is fixed by the acceſſion of her own 


. to this purpoſes: Grant v., Edes proves only, that the 


"the property. Girling v. Lotoiber militates entirely againſt Town- _ | 
| bend v. Lowton (a) and other caſes. * Davies v. Weld was never 


aud it is ſaid (5) in Manſell v. Munſelli that where the huſband _ ; 


mentioned; and the courſe of the Court is directly againſt it: 


tingent remainders in any ſettlement; provided it is for the pur- "is 
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dot is br che expreſs purpoſe of dienning we ——— 
giving: it up to creditors; and defeating the rights of thoſe ulti. 


o. Wo = mately to be) benefited, if | ever” they oom into exiſtence. The 


devo g of e N 1 che wife nr die; 


mould be againſt this ſettlement, yet there can be no decree 
upon this bill; which. does not charge fraud. In that reſpect 
„ Within the Lord Chancellor's obſervation () in Mydale. 

Ton v. Lord Kenyon; that à declaration, that the deed bught to be 


. ſet aſide for fraud would be inappficable to the frame of: 1915 88 
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out of the daſe. The quelfon therefore really ie, whether this 


ſeetilement is or is not good againſt theſe plaintiffs. I cannot con- 
eur in attributing _— merit to the ſettlement, any thing praiſe- 
worthy to the X of the father, or any particular: attention 


5 tothe AO a ſon. He calls upon the young man a month 


after his attainiug twenty-one to abridge his intereſt to a bare 
tenancy for life, and to charge 3, ooo, for his father. The fon 


2 being tenant in tail in remainder might have levied" a fine, and 
acquired a baſe fee againſt his own iſſue in the life of the father; 
and have carried it to market. He had an intereſt confiderably 


| Lirgerthan the elite for lie he took under this deed; Howe can it 


de ſaid to be an act of prudende in him? The father remained, as 
he was before; but redu 
the father took the ultimate fee to himſelf; for he had chat intereſt 
before: but I complain, that he accelerated his fee by abridging 
the rights of his ſon, who takes a leſs intereſt than he bad before ; 
and the ultimate remainder of the father is brought nearer.” The 
father s interelt is excluſively. attended to. Family ſettlements 


ed his ſon. I. do not complain, that 


SE always to be prepared with due attention to the real intereſts 


of the father: but in this inſtance the father dealing with this very 
young man, barely twenty-one, takes great advantage to himſelf; 


and gives nothing but diſadvantage to his ſon. Beyond all doubt the 


ſettlement is voluntary. Nothing moved to the ſon as a conſidera- 
dion; and this advantage is taken of his inexperience, when barely 
: 2 an age to ES his hand 40 che ford: At belt it is 99h, er, 
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cee in <hancery.. 


As if dot 10 be called frandalent, it lowed from the exerciſe of 


1 ome fort i un ue inflycace vo the young man's 1 
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1 "Thar knit Ea have been efabliſhed, ors: 1 


| any thing like a conſideration, is perfectly agreed: but there is no 


_ caſe of that ſort, where, not only their was no conſideration, but 
5 the young: man was impoſed upon. . Myddleton v. Lord 9 
| is wholly diflimilar, There the father complained. In Kinchant 
| *% Kinchant the father paid a great many of the ſon's debts; and it 
| was avery deliberate 4ranſaQtion: | Lord Kenyon however, then at 
4 e Bar, was much difatiafied with the judgment of Mr. Tallis 
Gould... The diſpute; was purely between the father und ſon. © The 
 tanſaQtion rs conducted with every poſſible deliberation. and 
_ fairneſs; -InftruQtions, being: taken by a very capable e 
Mr. Juſtice Cauld laid great ſtreſt upon: the propriety. of the ſet- 
tlement; giving the liſters. proviſion. All that was ſtated. upon 
the ſettlement. This is nothüng but a pure naked ſeitlement; 
taking from che ſon and, giving te dhe father theſe advantages. 
The dates ſhew,. that the father could not have paid debts for his 
fon, zs in that. caſe ;. unleſs. the Court infers, that he paid debts | 
contracted during the minority... It is impoſuble therefore, if this 
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had been diſeuſſed i in due time, that this could haye been con- 


E fidered ; a good ſettlement between a father and a ſon. I admit 
FX Aa fettlement voluntary, or even fraudulent, may be made good by. 
; A a ſubſequent act. But there is nothing of that ſort i in this caſe; 
l unleſs the marriage is applicable. The tranſaction with More does 
not bear upon it; . and cannot operate as a confirmation of the ſet» 
: tlement of 1769. "There. was no act or acquieſcence binding the 
ſon to ſanction 3 1. The father lived until 1793. That muſt 
never. be forgot. The ſon had not during his life the means of 
4 diſputing i it. It is true, he married; but not upon the faith of W 
. deed. "There was no inducement to marry him from this ſettle- 
ment, or. from his being tenant for life, &c.z and the power of 
providing for his wife and children was very much reduced. No 
ſettlement was made upon his marriage. The father of Mrs. 


Capper. gave, her nothing upon her marriage: but upon the ſepa· 5 


ration all ber fortune, which is conſiderable, - was ſettled. - 


_cale of Prodeers v. Langham is very different. The. Laughter, 


ig poſſeſbon of the leaſe and che leaſehold Prop 
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erben tt the-queſtion Is; whether, adininſdj; the pling are 1 
chaſers for valuable conſideration, they are 'entitled under © the 
Statue 27th Elizabeth.. Lam aware, how Lord Mans field qualified 


bis opinion” upon voluntary "ſettlements : vet 'that was not aQed 


| purchaſer for valuable. confideration, and covin- 
1 required i in order to ſet it aſide. There 18 not o one. x, Ancidivg, 


upon. Notice, J admit, though it makes no difference, if the 
deed is vic at law, is material in equity and in that caſe the” 
. Court would lay bold of any circumſtance. - Many of the "caſes 
cited apply't to a voluntary ſettlement in- a family; "which. i is un⸗ 
Aouùbtediy $00d as among them, Mydileton v. Lord oKenyon was 
® queſtion between the family; the father, who made” the ſettle- 
maeht, fling the bill to ſet it ande. Liu baut v. Kinchunt 1 is a caſe 
of the fame deſcription.” If the ſertlemeve i is fair, the” Court will 
never ſet ir afide as between the parties. " Prodgers . 4 ben 
proves the propoſition.” The ſettlement was eſtabliſhed on account 
of the marriage: but in che ſame caſe it is ſaid, à voluntary convey- 
ance would be void 26 againſt a purchaſer: for valuable Vander | 
tion, as being mere] y voluntary. The queſtion in this Court is 
always, whether it is voluntary, or dt. The detifions oof 
|, Troyne's s caſe. (% to this time, Newftead. v. Scarlet 28 All the 
others, though many Judges have expreſſed ſome diſipptobation, 
Have been uniform, that à voluntary ane is 4919 - a a 


£ 
' : 


that ſuch a purchaſer! has not a right under the. Statute ſo to con- 


: 5 ſider 1 it. "They all ſtate, that a5 againſt him the ſingle eircum- 
9 flance, that it is voluntary, is a badge of fraud. Baſſet v. Cla- 


ham is in point. There the truſtee: Was called upon: but it 


makes no difference, that the bill is filed by the truſtees, ifthey Hans 
not execute the truſt, as they cannot in this inſtance, without the 


aid of the Court. T he objection from articles does not ariſe. 


- This i is not in articles. The conveyance is made. The ſubject 
is gone. The plaintiffs come here having an eſtate conveyed to 
them, calling on the Court to aſſiſt them in the execution of 


0 their truſt, which they cannot execute” at law of without the aid 


of this Court. The principle and the rights of the” patties are 


g preciſely. the ſame as in Bafet v. Clapham. Davies v. Weld was 
not cited for the purpoſe of ſhewing a deciſion; but that at that 


15 time the Court were in the habit of eonſidering this ſort of caſe 


*. fealible. TRY that would not fs 1 now: but at that time e it 
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. not confidered ſo abſurd. to attempt to ſet afide T er, 


| wherethere was ſuch preatiimproþability of marriage.” „This ſettlement,” 


ar 4mpeached ſoon after it was made, could not have ſtood an Hott.” 
I is contaminated, I will not ſay by fraud, but by undue in- 


. 


eite. 5 15 li 


fluence; fo that it could not have ſtood againft the ſon; and Ig, 


. is no 0 a0 or acquieſcence be ornd to confirm it it From 1705 


wr 


7 The caſe 3 is now bereist to be confidered 3 in the ſame light, as ir | 
this had bappened ſoon after the Execution of the ſettlement; 


when the ſon vr any perſon claiming under him might have ſet it it 


1 alide. The plaintiffs at leaft ſtand 1 in his place; but under Bf: 
4 et v. Clapham they are entitled as purchaſers for valuable conſi- + 


deration to conſider this | ſettlement void; and 40. be enabled to 


15 


crecute their: ut. 
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for me to enter into all the learning; that was diſplayed in the ar- 


gument. It was extremely well argued on both ſides. I mean 3 


to ſay, 1 feel myſelf extremely obliged to Mr. Hralu; \who- uns 


dertbok the taſk at my deſire and earneſt recommendation. 2 85 M 


Was pp here to defend- the rights of perſons; who: might poſe: | 
— tibly come in ieſſe. Feeling it his duty, ſtanding for the truf- 


tee, to TOY / as if thoſe perſons were real parties before. the: 
Court, he has certainly done them ample juſtice; and I believe, 
1: have every information I could receive; and the cauſe. could 


not have been better argued; but the decree will be made 


upon a much narrower; ground; 


8 


and it will not be neceſſa 1 
to enter into the <onſideration of the Bratures- YR ae 0 
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23, agreement. between a father and a ſon in 1769. This ranked 
then. took place. Robert Capper, the father, Was then ſeiſed for 


life; j with ,remainder to his firſt and other ſons in tail male, and 


the reverſion in fee in himſelf as heit of bis father. Vader theſe 


circumſtances William Capper, the eldeſt ſon, was prevailed on, as 


it is faid, improperly, and perhaps fo, very ſoon after: he came of 
age to reduce himſelf to be tenant for life, and to raiſe 43,000 4. 


Mi the _ of. his father 3 a8 it ee. It is 1 fannt this ande 


1 n _ . 
944 — 255 
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4 


. Sr: 
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1 _ Ae was IP an e dae EW as. 4 
Court will not endure; that a fon mall aſſiſt his father with ſuch. 


| ROWN 5 
. 


Se. 


"mn is ſon; has _ Huy” 4 


A ſam, and without any eauſe or conſideration reduce himſelf. to 


be tenant for life. I am not clear, that, ating it in that Way, 


if a complaint had been made immediately to the Court, and the | 
father was alive to (tate the real tranſaQion, the Court would not. 
_ relieve : but 1 do not chooſe to give an. opinion even upon that. 
The conſequence Was, a recovery was ſuffered ; 1 and the effect was 
that 1 baye ſtated, But there has intervened a material tranſ- 
action; which upon the argument and the caſes quoted bas put 
an end to the equity of che ſon to ſet this aſide at this diſtance of 
time and under theſe circumſtances. | The fon acquieſces under 
_ this. ſettlement ; ; and marries. I. is ſaid, there Was no ſettlement 
upon his marriage; and there is no evidence, that this entered 
into the conſideration of the lady. She 1 is Call living : but it is 
ſaid, there is no probability of children. They live at a diſtance | 


ftom each other; having been long ſeparated. It is however ad- 


mitted, I cannot act upon that; but muſt ſuppoſe 2 Poſſibilty 
of children. The law eannot be altered by my opinion as to the 
probability o that E vent. The queſſion then is, whether the 
children, ge e e may be children, have a'Tight to be 
protected againſt abe- right: of ze ſon to ſet this aſide. The 
father died i in 179 3. No attempt had been made to that time to 


affect the ſettlement: either at law or in equity. But aſter chat | 
time, aſter the : father's death, I will ſuppoſe very ſoon after- 
Wards, tliis:bill is filed; praying the Court to interfere, arid com- 
pel the truſtee to preſerve the contingent: remainders, for he is 
che only perſon I can act upon, to convey to the uſes of the 
deed, by wolich William Capper becoming extremely incumbered 
to ſell for the payment of his credi- 


| canyeyed to.truſtees, upon truſ 
tors in general; for it is not a particular purchaſe for valuable 
conſideration ; except as ſuch a deed for the payment of credi- 


tors generally ean be ſo::confidered; © But this is in -a Court of 


Bquiry. They dont infiſt, that all this is void at law. I will 
gite them liberty to make out at law, that this deed was fraudu- 
lent and vid under the Statute. But they 'coine bere upon a 


mixed caſe; that it is either-abſolurely void under the Statute, ora 


| ireteh of parental authority, which: this Court will not ſuffer to 
operate agsinſt the ſon. Suppoſe the bill broüght upon the latter 
ground; that muſt ever be without affecting che rights of others; 


N 


3 oy rnd others "Ine by Ights 


. 


cid in che ice 
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4 be made In ſuch time, that the tranſaction can be known and 
ſiſted to the bottom. It is ſaid, the deciſion in  Kinchant v. Kin- 5 
: chant did not meet the approbation of a noble lord; and 1 con- 
fels, I think, with ſome reaſon. I admit, it is very different from 
this caſe; for it does not appear, that there was any thing here, 


under any circumſtances ſuch, a tranſaction can be 

1 do not know, what debts the father might have paid for this. 
| young. man, I capngt tell under theſe circumſtances, how. much 
of this ſum of 30000. might have been applied for the ſon. . 


any diſtance of time. What was there. unreaſonable ; in tying 
himſelf up from an eſtate far life, and leaving it to his children? 


Bot, though, tranſsckions of this kind will be looked at wih 


after the father is dead, and the fon has entered into an a, by 


bed 


KR 


| have been iwpesched. i The meaning. of It is, that th6ugh-t the 


1 # * 


veyance, upon the Faith of which that marriage was contraſted, 


Kirk v. Clark (ah, Roe on "the demiſe of of Hamerton v. Mitton, a 


ſerve the argument of Chief J aftice Vilmot. . The mother had 


5 whole to a part of the eſtate. How they. wanted the aſſiſtance of 
; the mother, what good it did, T cannot fre. 62 Cbief Juſtice 
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upon hs . his right is according to 3 ION 1 8 


N El - bing x this al 7 is, „ that che dee nt 0 5 6h 


Perhaps under theſe circumſtances it would be better for bim. f 


| jealouſy, that. the. father Would not take an improper advantage 
of his authority, che complaint muſt always be made jn time ;. not 
bis marriage, under which, 3 e He moment it is LA . 
e . unborn acquire a e. . 7 


The caſe of 1 1 v. Longhan was ed on a to a oth 


5 er fot fade | may make good aſetdement, that wh, 


4 a 
caſe at law, proceeds pretty. much upon the lame ground. Ob. 


given up nothing; for the only changed her annuity from the 


that the ſon could gain: but I do not chooſe to lay 1 it down, that 1 
kt aide. 55 


| ſhould, make wild work in letting. the ſon come and complain 5 ; 


eltate does not appear to have Been ſettled on the mazriage, ie, I 
may be intended to be an inducement | to conſent to the marriage; w 
and then the. father wall not afterwards ſet up a {ublequeat con- 5 
veyance for valuable confideration ;, to put an end to that con. . 


4804. 
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9 copyhold 


4 But? it was is Sjetted, "that 755 Was ele, and Coil We 
4 made the ſettlement without the mother ; and that in truth no 
. real or good conſideration moved from her at all; for that ſhe 
4 ſtill had her annuity, charged upon part of the 5 in an- 
© ſwer to this the applying to the mother ſhews, that John 
« -Hamerton could not have made a ſettlement * to the 
hos wie 5 ROTOR without we mother.” = 


1 3 = 
„ 


"That I de not ſee at Ml. i 2 „ Ne . «ks Oy 

The Chief jule adde, Rn n Seits Wed =" the 
ad would have made her a purchaſer for her younger ſons; 
and by the limitation to the daughters of the marriage after that 
to the two. brothers of Jobn Hamerton, it was as plain, che mo- 
ther intended her ſons ſhould be Preferred, as if ſhe Had faid, ſhe 
would not change her JT from the whole". to. 4 par af the 


IR. would do Uh hs 0 
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"Obſerve, what fort af confitletation this apparent Moreton 


boring from her is; and, whether the Principle muſt not be, 
chat thoſe concerned i in it had in contemplation this renkinder * t 
the other ſons; ; "and that was Tunze, to Plotect it mY 1 


i 3 2 F 
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* rk* 1. Cort is w ee cet Tall Parol dence 


was given of ſome diſcoutle” as to this ſettlement: but that 
[ do not think , | makes much difference, for. it is not to be 


ſuppoſed, the parties. are, ignorant of the circumſtances of the per- 


{on going to marry. The father had ſettled the reverkion. of the 
copy! if eſtate u upon. the on, for the . purpoſe of lefſening the fine 
to be paid. The parol evidence was, chat afterwards upon the 
treaty for the fon' > marriage the friends of the lady propoſed to 


ee YRELLT 


have the copyhold eſtate ſettled. with a leaſehold [ſtate ; ating, 


$4.3 3 


5 that the relied chiefly | upon the copyhold 4 an equivalent for 


her fortune; : upon which the father ſaid, he had ſettled that al- 
ready i upon his ſon. But! it is very extraordin inary, that it made n 00 


15 rt: 145 


| 1 of ü the articles, zan fee of 105 evidena 1 Ek 1 


: — * 1 0 4 5 117 8 {ro Ls 
Am 1 to be 10d, 38 jo having + an UE) Kane upon i; Jt 


| 2nd his ons 1 in, Ari ſettlement by an unimpeached deed, has 


married, am 1 to ſay, after that, this was a voluntary convey- 


Ance; and therefore he is tenant in tail; and the iſſiie 'of the 
marriage are not to have any; intereſt? I lay, that is A fraud; 
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Caſes 1 e e 


fraud. The anſwer is, the wife and the iſſue of the marriage are pur- 


chaſers; and be muſt be conſidered ſeiſed according to that deed. - 


| anda Fr going to treat, and holding bimſelf out 10 f is we of Fi _—_ b 


— — 
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it does not appear here, that it was regarded as the principal in B EY = 


7 ducement: but it might be ſo. The lady had a right, the children 
have a right, to have it conſidered, that he had the eftate, which 


he appeared to have; and I ſhould do groſs injuſtice in taking 

away that benefit. Therefore I am of opinion, though it does 

| Aon hm. 
Ve ie muſt be preſumed; they did act 
& has nbt right! now to diſtüfb il. 


E Peak, hüt he Bends of tHe Wife did fpeculite 
. Ps it tot Coffer 
üb iey uud the ld 
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Offa the Yitciples of tans geh dig takes/of this 5 


beſdre, ank there being Feat doubt, whether à Gourt of Bquity 


Would interfete, utnlefs groſs Hjultice appears, I muſt hold it imm. 


9 
ul 


paſte,” unless the fon ee pinky: in — ne: 


| utnhces can be kHewu, a 
| gan e.uncavelled,.. AFL, ſee ater a ; away g 
7 from: his. fon: without coblideration. a 1 the in uence © of his 


1 - how he maintained the ſon ; or, whether any of” this 
: don, Wbe iſſue-of:the. marriage W A 


8 


; than the other perſons 7 


* 


; the ads A1 ih ae in [binds 5 Sue en 
zel the truſtee to act, or any ching to be dane; unleſs. the 
Plaistifſs cag; ſet it gige at la, 4 11 

1 * this is a void ſettlement at law, 1 N "give "the relief 

; f . prayed. The groung 1 go upon, without entering into ke guet. 

Un, ew für fefief could be Riten, if all dhe dirrumſtznces were 


5 brought before the Court recently and during the father“ life; 4 „, 
that after a marriage, by which the firſt and other ſons were 


entitled to legal eſtates, protected by truſtees to preſerve e contin- 5 


gent remainders, I cannot upon this bill in the abſence of perſons, 
who may claim, indeed, before their e interfere 92 have the | 
5 pk eſtate taken out of them, 5 5 


The bil therefore muſt be Giſmiled. 


» away the eſtate 


erefore, without t determining, 


thority, chat is a ſtrong caſe: but kg it 18 impelbtle r = | 
ietl>for® him. here: is no one to ſuſtain che „ 


en, 8 * 13 145 fv 1A ago, 
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22ĩ7ĩ,7k%˙.060üŨ P. ⏑—·¹ 5:̊c. ˙%p n 
I OS Do Wt ©, oo SECS 


. 


5 4 — 
4 SS x X 2 
r 


ee 


- * 
I — 
1 
5 +. 


| 5 N T4 aL K 51221 


9 hy * 9 
F * * 2 * Ef * n 4 O23; * if if 
N o % * pn = vr i A el . 2 * * pd oe 
; * 4 4 * * * © 2 
* * * 
4 — % : " — 9 £ , ag 2 
7 * * N 4 
- 1 * x 
* - , 
* 
= 
. 
7 a 2 75 9 Fe 
n GS $4 Fel 
7 - . 


1 
2 5 Ch he is | 563 LIES DET 8 86 1 14 


F * 4 - * 


un, 1 


* 


ic 20. 3 : N 3 | 
$0974 5 Wilts N bl e 0 1 wig, 27 {1563 ail} 3 2 e bo ” 


= 


8 * x. as ö B ſa! "ow "ot. 9 RO | P 365013 3 ©" "Brearh'of Crailf, ERA e 
* 


: * 8 a Wes wit . "> * 4 * . a 
9 * EY ** Fs} # %'s : AY bl F * . * {**% ig \ 7 £ 18 
; . 4 1 n * ib: f Til ee | SEE Tr 7: 20527 3 "v3 Mutt” £ "HY 
| : „ % . | * 4% 5 
SEE.JF | * HE 37 M VV an 9 iu ferries 991 


. - 2-35 * * 
4 1 * 0 — % $5 4 % % bs 


1 F A 57 oY * + 4 0 ; by ' Þ POLE "x" . | * Th 553 ; ** 13 2 1 3 7 N * N f KS; Oi: "oy unge 1 Sit * 


N : „ 2. ; 
o 7 1 mY 7 in. . 7 % 47 ” * % % 
il 1 15 038 n. . 2924 bebe e Welt. Ce tific 5 21ʃ7 485 
P — 4 Ws, "4 , 
= 1 5 + hy 2 * 9 Wb * 15 „ WP a ine +. dere + | / 8 : 
15 . 1 0h r BALE 039 1 7 5 tt 


85 e 
f 2 
. 5 „ 88 41 4 N 62 74 FA] SEE 22 926 bs * N * . E © "as ATE . "a 
2998 Bbc e 04 28, C031 144, 1 CIO TIESTO 5 LOND os Hor} 2; 


. „ 


wa zm an 
SEE.Prajce c. 1 16. wn i new a; 1 2 W 
8 8 24 0) e eee eee | 368 * e 0 1 re ed 

ai bus Will in Cauitz. M8 aden Fa 1 1 * Chantellor. gd Nene 
SRD . 5 07 eee io e SER Benkrapt(y. of, Look. e 212 
31 (D& 260% punt. yathul>ai. grit un 4-wnk «þ \ "3. WA 
ill b e E Chancellor of the Dachp af Lancafter, 


SEE Pratiice 5. „5 ddd} 
2 E i Sunn an 45 9 94 gon * 15 Spe 5 SEE Pole gh, 3 Fo, 


7:4 0088 bee [932.09 51 * | 


err hn, gal md 02 eva, „ | Thi 105 * 8551 q he "ſes 8 
1709 8 a 100% 93 Waal ue "a. HL, | 


e 


x 


©) unt gi * of Review, gag e, — C's jp Chancery for 80 in ol for the - 


SB 1 


145 * 19. Ng Bas 21:29 


2 


. Duke, of A. Ahow, his. heirs and afigns, 
. deſcends to the heirs general; and does not 
follow the title g and being aflignable, the 
claim of che mortgages Was ede, 
; but not to the by-gone profits. (See ente, 
vol. 3. 250, The Duke being truſtee, but 
. having, obtained polſeſion without title, as 
bel, che .Court, though the plajntif. was 
an infant, inclined not to carry the account 
bertber back than the time of filing the bill, 
if the, profits had not been paid into Court 
at an exrhex. ſage.) in be Ji — by 
n S 5 £1 2 1 5 433 
80 196,07. mic TORT 


13 


155 


24, 1 


14 7 3 45 > 
4 1 


: 


Ws ge 1 . 4 2 -% hs 
io, 2. * Wn 2 
N e e 
wg 8 «0 of I bi Eo 5%, 


E 


- 204 Fer 


1 $4 7 4 * % 7 
fation 1. 4 2 . 37" | WW. % A 


A bc a6,9 Se A power, when executed, takes place ac 


In : Moſley v. r 248 


* þ . « 


* 
A 


3, ” of 
: $504 2 v8 58s; 4 
9 25 « 4 a en * 41 30 


Ss 1 666} ; Bond ht, Ty 40 4348 


. 
3. An ee Weg * zorr 
favor of legatees or Creditors is diſcharged ; 
bend the fund is miſapf lied by the tut. 
N - as 1 


7 7 
* 7 


* * SD * 2 * * 7 4 % ; r 19 + 5 1 A . 1 £ 40 F : » 4 
by a6 $0 > Ie Hh 59 2% $ bd - " > * Co ran rr Bay CA. 35 r 7 N ; 
1 tn! 1 A 18 I * 2 15 N ann 10 Th ' 10 85 9 
- * * : q 4 - 85 2 
F TT tal: 7 a 5 1 


99588 bd! 16 b | Evans (tem, 8 4 ING 8 


nent, of charges. as. to. priority, 
+ cording. to; the original deed. creating it. 


2, Charges upon eee eee 
ent to anſwer them qirected to be raiſed by 
8 wortgages ee "OL. 07 8 


8 123 Y Mp &. 0 736 


b * be H * TRE 2 2 Xs Sw.» kf : Et "4: Py 
SEE Inplicaion . 145 Ef 
”" s , | * 7 | ; 1 
8 8 
8 * 
; 5 1 . * 
8 . J 

1 * 7 ; 

* 1 : 

” ; 
f * yy 
o 7 


| 2 commiſſion. way: directed to diſtinguiſn | 


| ba 


Y SEE e 


SEE baun 1 15 


| 1 , | * ed 
SEE Charity ny en OD ; 


3 3 gx 
OOO 


Spe wats 19. r 
4 
| Commiſion i guy ses. 


TABLE on IT FT) 1% 


» Charity. u 95 N * tk 
En founding. r 
the Univerſity of Cambridge, to ve called 


dw: 1 = 


— ->. 9500 4, SEA 


length granted chit application for a charter 
a6 licepes, and the Uqiverſity waiving the 
+» Kccount,.againft the beix at laws, Who had 


+; been ſubſtituted as the truſtee, farther back ! 


than Cx years,;the Lord Chancellor, doubt- | 
| Ing bis authority to confine it, made the 
3 accordingly, upon. the terms of their 

+» taking-an Act of Parliament to conficm it. 


intermixed wirh thoſe. deviſed o tbe 
, and a receiver appointed. The 


| 


Downing College, the Crown having at | 


if 4-5 ant —— . 
Voluntary bond during een 8 
man previouſly of a yary looſe lifes en j 


_ terwards another bond, exprefsly ſecuring a 
_ continunyys, of the e jon by an an- 


4 nuity in caſe of ſeparation. Bill by the 

"executor to have the bonds delivered 1b | 
P was diſmiſſed with Colts: the fornier being F 
"yy 'roalidered uninipeathed ; the latter void at 


Bas Up. a ou ws FRY: er vo Mathia:. 


he 


. * 3 * 


FD 286 
5 0 5 Ys 4055 


tA ? me | 7 N 


den, Jute ; 


" "hain . „ £7 57 ml 


1. An inſtrument is to be conſtrued without 


22 b. Rv. 


1 3 W 4,4 2 


Child i 


dr Will 36. =” 


OR WIEN WP = cal I A5 
. 10 ö 


eG 
©: as 


? di ll. 
$EP Wil. - ung "nz 10 and 


jp : : * > 4 3 


$ 


* 1 W 


SEE Tr 3 


8 i ry ee wad 
einn; 

42> 3% A . 1 
Command of Ji an whip. ee 
SEE * India Ship: l. e 3 


j n * Fs * 1 AE 3 t 
* . 23 14 «vt 28% Kh 7 8 


* v8 "ON 


4 2. Articles) befgre manage for ener real | 


PR 1 
4 Yu 2H Ge No 


de rat yr rg in other rep 


N advertiug to the nature of is proviſions, 
if legal, or to what they would: have been, wp 
il a particular caſe had been contemplated. | 


Mole v. Moe. FW! 110 7 I : 248 a: | 


eſtates of the huſband and allo all and fingu- 
lar his perſanal eſtate of what nature or 
ind ſogyer : proper executiap.would br 
? by a covenant, that real eſtate, that ſhould 
_ be purchaſed withthe perſonal, ſhould with 
-- Felpott to the, objects of the, ſettlement be 
. conſidered. perſonal : (the. ſettlement. there - 
pre, made after marriage, conteining no 


. - geſectiye execution, ceal ęſtates ae 5 
6 e eee eee 0 * e 


| *. wars nel to be copmeyel by b dere 


bis life in cogſideration, of ſervice was, not 
+ diſputed :. but under the particular circum- 


1 ,- Speerding/te the.acticles... A gift by, bim in 
4 
| 


| ++ ſtanpes ending de marriage, ae in be 


=” : + caſe of an infant, the Court appeared to . 


— Bankrupt. 
«x Bonkr Oe hives at 


Commit er Review. 


4 


e of bann. 


13 


7 Bn it's 1 3 v. a 5 


12 5 1 n pu HGH 3 * ö 
1 by his will. all bie perſonal eſtate e qua lly among 15 0 


2 bis e chiläten Hogs mot 7 him, of the 


. of unlimited expence, and of any fair 


.. applicarign,, yen, by Lift, if abſolute and 
and le, but, a diſpobtion for the 7 
f defeating. the, <pvenant. cannot _ Rand; | 
© qherefore: transſers of ſtock zo one of the 
children by the father were upon the cir- 


I 1 i 
3 5 | of a reſeryation. of the dividends 9 5 
SEE Bantrapt 1 1. l n | Irre Ne as 
Vo, V OT oe 1 Me Woke . 55 
e 25 1 3 — 
4 | ; 5 
"Ve 4 v 
þ +4 


N 9 2 Wa 9 ot FP * . — ＋ * 
4 * 12 7 2 * bas” 
A . * \ pe! 
| 4 ' 

4 * 
0 — 
* 
11 * * 
4 
„* 3 


40 a ſet abide, 


20 


510 FF Dn 


Semen," a 0 43a! 


* big BL $4314} ne Wilo ($84 127 
ee a ye | Concingent Jeet, ain 
0 e F 
"<0 $3 4 £4 9 


14 
i 


_ declared to. be ſubjeR | to the nults of the 
| As ſettlement for his wife and children, 9705 
ais bankruptcy: payment. was deere to the 
aſſignees. Studdy.v. Tingcambe, ' 695 
SEE, e l. EY 


ee 14 1 (39 * 2 204 HE 47 4 14 


,»»|.Þ. Contingeut. Remainder... vhs 
xx nnen 2 $$ 6-44 Fit 125 ga bx 


og Is 1 44.4 ; 4 oy, . 


Ma +5 bug $963 1 ge * Ji 
Contraa. W 4 0A. 
Wer 3. - Wis 1 
ede bis ee e ce 563 10 ls 
Coentrſbution. 
pt 15. Juriſtieriom 8. bai 
r x yd f 
A's ad + 


Va) 


1 ö 


: ie wr - .-Copyhold.- / 
« of a fur 10 ; Jer ofopybiid eſtate 
"tothe 'ufe of the will ſupplied: in-favder” is 


* KHipru! 


vated bf » 3 + 33 


* Mee Aiögbterr. The Lord Chan- 
ener Was of "pinion; that in ſupplying a 
iürrender the Cbuft is to löôk only to the 
obſeet, not to che cireiſtaneet of the bar. 
ties z as, whether the heir hs a prov 
bt bt. FI Diintnss + 357 


| 20 Phe Sieund ef opplying' the want of 3 
rener "of "coytioh eſtate ie wlegst or 


_ 01. moral tek 


"A % * Hh ** ILL 55 . ** 
gbd . ee 


en A 244 563 


iin, en e 


"Copyright, 


1. The pit publiſhed s Ver eren, «| 


3259 Great Britain, com prifing Patter ſor $ Road 
Book, to the copytight of which the plain- | 
"tiff was entitled, with improvements and ad- 


"git tions obtained by aQual ſurvey 4 and other- 
FM - wiſe.” An injunction to reſtrain a publica- f 
. "Yon of an edition of Patterſon, compriſing || 
e plaintiff's improvements and additions, | 


*. 
bis $623 $52 ks 


BY 


was refuſed. 


2. 


7 * (TB x | N 2 


I, 


* Ine In wet) : 
1 9 veiRobinſon. 1. SY 10 ib „ eee 709 


8 ; | 4 
"Bond 135 marriage to pay u A fur 15 money | 
Wo the. huſband; which, upoo certain contin- - ; 

+, gencies to be determined upom his death, was 


1 


Se ae ea ts a. 


Cary v. Faden, 24 
2, 'TnjunRion againſt a colourable abridgment | 
The Tenn Reports B. * among Giber | 


AE or c FUr = 


1 


4 
| 


14. f ; 
1481 2 «x 1 9 £2 e . AU 
95 * - * by * 34 


* IReTy 


— 


TY 


** 


SEE E Arnot Ts: 


Law Repem er or "EM 
_ up6n.centificate; of the bill-filed. . Batter. 


18 Fiese, n . bo» 1 


3323665 3+. 36 ni Lofts, bonne Agen! 


"Bo No coe to's' truſtee, whoſe negled vc- 
"* rafiofied the ſuit.” W cer. 
$147 eee nene, 417 
Ju A crediror * decreed to reconvey on 

. of what was due on an eſtate in 

the gt Tndict, acquired/by an enconſeien. 
 tivus' ole of legal procæſs, Was deprived of 
ceoſts ſabſe quent do 'the payment of money 
My itt” Leut. 1 hee " FM nm, 


ine uy 


7 


SEE: Lack - e fans 19 


2 8 W, il 
" I WH Ta. Fg. dn 


i Counſel. 
SEE ae, 5 Prafiicg 20 20. 


| cant of Bees 
888 e 


FL 


- * 


9 
3 ? 
LY . 


* — 


Jo 7 (i 


Court, | Prerogiive: - 
7 wil 1. 3 
9 1 58 „Ae = 


 Coure of Equity. - 
re ec ap D 


Cobenant. 3 
* Prat 


15 


1 18 


SEE 3 Err 
e en raj 5 


+. 5 Fredi 92 "3 1 ok 1 * 5 4 5 2 | 
SEE Bankrupt. Baron and Feme "9 Coffs 2. 


Fraudwlent Settlement. | — £ K. 
Settlement a. TOO 55 a ern 


( * * 
I ? IF 0 0 #4 E e 
„ „C 
2 oY * 0 28 22 7 , 


SEE ee. 


bk 
3 OY +» Geben, 2 8 ee % x 


1 1 1 


| SEE 754. r 2 
ye » 
1 45 i 


1 
Weiten 


4 2 
$238 4 9 nat bo 


” 


wo 


| » e (a 3 A 132 
= 
n 27 2 + 


4 nenn "ot. : 
pr EOS... 
1 ety e + FP Len Af wel! Ao; * DOE 
Jetz YN 1 e 
TREE Decree 5 Conte. 


SEE pgs "ITE SD: 
4 Fr ice 3 1 aft 
. ee N A 459k 10 ir enn 


4 


"Os bs A; ; 
#44 


berg _ 4 


1 evidence of 


2 8 45 ** we wks! * 1 
5 ” * 855 5 05 5 15 i an IA. 
Ad varied by parol ov 
pen 4 
e HQ 1130 7 . Fochſe 2 7 v. 


wet "Ie; Nogout ar! 


pe b88 


5 95 : 


5 


d nous; 


© wk ever Poſterior.” 
| fer Pos. eie Jae einn Fl Got? 


voted hk ot an - DES 


5 5 SI 


SE P hedding. r ae 27. HE; 2 3 gy 10 


an A * 5 TY" Are 4 4 £4 


828 Depolitions. * 


«a 8 13 b r Wos 5 . 

5 'Devaltavie. | 45 
SEE Retainer 1. 5 
5 
_ Devile. 1 Aren * : 


SEE 1 


eee v5 er 


Cater. | 


0 ©, 4a % £ * 5 | 1 5 % S & 
SEE Practice 13. nnn. oF MAY LAH 


nn or CON TENTS. 


2. The e hos Hob dons at” | 
The domicil of _ 


1 
Þ -: 


* 1 
3 „ 
* 


* 
T 


* : 
oe „ 


| | 5+ Diſtinction upon - Ht W: 


lee, 

Sr Þ.4 Deviſee. SIT T0 1 
RP oe BY ; e | 
3 rhe 4 ben 5 98 | 


* n . 


I bred UE Ja . 8 $ ACA bs [ 


l ee: Cce 2 6 05 ww eſtate of an in- 
4 4 teſtate f is  Fegulated by Tg las of that place, 
. which was his domicil at the time of bis 
ath. Fot that purpoſe there can be but 

one domiel F and the Lex loci rei , does 


A prevail, * Somerville v. Lerd Smerville. 
t . 1 


* 1 


24 


WO 
| 
1 


- T2Y. 


— 


| 6: A new domicil lic S. ncquired during 


aur eme, sb > 1 : Dante Legacies, 


- conſtitute the domicil.-. 
origin, which ariſes from 2 irth and connec- 
tions, remainy. until cleatly abandoned, and 


- another ben, n Ve Lord Samer 
ville. 


Curated 


35 1 domicils, the family ſeat in 


- © Scotland; und à leaſehold heuſt in London, 


upon the eircumſlances the former, which 
as the original domicil, N 8 


r 


FW "WP 5 780 


erville v. Lord nr 


78 A man ma 
purpoſes- 


Nan 


in the caſe of a nobleman or gentleman, 
generally, the doinici"is che manſion-houſe 


in the country; that of a merchant ivat his 
reſidence in town. 789 


22 Nun, 2 1&1” he af 988 757 
1 875 I 
Wa 53 


Hillia. 1316 1 u 18 


4 wer. Mes 2 


N 
. 


SEE Pera r. 
5 
ror oa e "2 


2 8 Rar 
5 r dend to the a 


If e infant in bar of dower, thirds, and all 


_. claim upon the perſonal eſtate of the huſ- 


band, if pry and uncertain, 25, that 
the perſonal eftace ſhall go \ according & to che 
; E e eee e ee Smith 
V. Smith, enn Hang 


joint commiſſon of bankruptcy upon the 

_ eſtates purchaſed with the part 
but conveyed to one pactney, under a ſpecific 
Peas that the an ſhould be bis, 
Smith v. N Wy, 
ww Mow 2. 


 Dywoivg cuz. 8 


f 3 7 


* 11. . 


ey of Lancaffe NO 42 
SEE Proflce 28. 1 "ſs 


dba * 
Dying ben 


ado bf p 
SEE rf 3 * * . . 22 TEEN bo 
Eaſt 
* f 


2. Dower eſtabliſhed, againſt affignecs-under.a : 


* CF ad — * + p_ 

1 3 * T * el 2 — * 
* RN * * = 9 * 
n » - * TR IE 

* \. ” ” 4 4 » , 

0 0 — & 4 - N k 
* * 2 4 * 
5 8 2 * $ "4 
. * n : 
— 
FP 6 * 


* p Li - 
4 5 ** 


s b cb rere 


e 


a n 8 
. 3 


15 1 4 5 thank \ £ 1537 e 0 g men? vas e 


hy we $9 aorta ; 
DES go fy UNECE \ R {$0003 | — 
Io. ITY 2 n 3 n £31 N skEE Bletton: 2. 3 N be 3 


— 4 y — P * 5 * * 
I l 1 q 
\ g X . . Es Wh 


Fee neee yg 4 8 ſon-in-law = 8 


= 8 truſtz and the ſale of it contrary. to ù pab- | 5 
a | held entitled to, his legacy, diſcharged from 

Wan, e Ca e a breach | 2.24 
the Company 45 12 ch | debts due by him ts the teftator, and a debt, 


1 of public dut Te os oh TRIAGE [ | 
TY Po 9 8 Na & ne for which the teſtator was his ſurety, upon pon. 
Wes hon iv evidence from-theteftator' $. accgagts, . 


p © dd 
n 


= 6} iy veg yam oem /, 4. f - memora 
„ | £0 8 — Tout. ot D | . and ndums in "bis. hand-writing, 
He SEE 5. V Parol evidence of declarations in converſa- | 5 
; 8 „ ͤͤ LATTE ETER SS ,h 
4 YT LOTS LING ry B24 [T 080 k 74 NY 5 5 Th - on oy produceg, for; the lame purpoſe ; 
A ho DS ONE £0 * 4 n * r 2.4 , 
„„ I bet the Court ap ppeared to rely on the evi. 
71 (187 > JT „„ Jene 3 ION Dol x 
* |  deneein writing. Eden v. 5 367 
LY 3072-04 . 
| 2 2. Declarations of a party to a deed previous 


887 * . 88 wer TY COD 649; + . 4 * 4 22 


1 92 i” . to the execution admitted in ſupport of the 


h wor A” H | ITE. . | * 
40 a Pitt having claims under and Againſt a - Geed agpioſh inp ions 4 85 declara- 


| tions ſubſequent impeaching 
will N col 7 5 $ 9 g (NEC 
mu 4 v. Tanner 218 | je 1. C th Tas K 700 © 


2. W 2] 
5 'hether the 97 „ e 3 Evidence, that an we ee was im- 


v bopud, by . N 
Ouærre. > y obtained, being executed by a will 
3 Election decreed: | _ regularly PR was rejected. Kemp v. 
3 will. Blount . WT m 849 

95 ln 3 Este FEITE n 5 SEE * 2. Annuity th: Wo 75 ſee 72 
2 SEE Laake. en 16 d i vans e . Dead 1. bauſgacian! . wo. 3 Will 14, 


* * 


4 
Dor, di de $3541 weg den wan n . 22. e eee 
ö pee.” 1000 | 3 


3 
1 * 2 15 KPC} 8401 hs 1 


71 0d 5 lo maſiuz -.4 SEE Praaia 5. RENE „„ 


3 ' N. 1 f | 
r ans Execution at Power. 
TY MF; 8 © a ein on Rico (5:2 . ry + SEE Power.” e 1 2 7 4 


4 
1 

| 3 
. 1 71 eren wanne. ta | | | Lg OTB dy A 8 
1 | ES BR. TEE 171 1 * *. 4 * : | 2 | "is 

| Eon. 70 | * 244 Ds. | | tor. 


«> >," *y 
RAY)! 1 3 


3 * 175 ron ; BEI . '® 7 4 © 5 i 13 

ad ” ** | 7 + „ Executor Pr ged "from x 
„ Gquiy of Reteipion bas | vorable LEE ra EE 
_-» SEE Mortgage...” „ OST Pak, cot 8. vs, oder, the, ciocumſtances 


6 
* 


4 2 


445 | 
n two claims under | 


ay 
$ 
2 


— . » 


« Wd. N 
* 5 2 28 = 8. | 
2 ++ an 1 . « © 


* 
9 
$4: 4 
* 
* 
— 


5 charged with a a. loſs by neglecting to call in 
money leat by the teſtator upon bond. 
I: Pawel V. Evans. 112 ET 5 $39. 
geaſoa 


42 Is 5, 


3. Executors ought not e without great 
_ to permit money to remain upon perſonal 


ae oc). & A+ d 1 


y OM longer wad is abſolutely neceſſary. 
Fi B44 
land . Jef, 1. K.. 


. 5 | + ko As nb of Eug 
3 in Ei 
3 „ HET. es 3 bee latian. ane 1. Rt, LY fo 
1 erk Wil I'S 31. WA * ? pl 
=». * * . 5 F 5 " * x 
2 > 1 5 * hp * ds : 4 , 2 * S 53 . 15 85 > % 
2 72 b =" 5 6-4 GA ” 4 : F * [ 
; 11 8 ee 1 Soo Lo © 
; 5 ER 9 , . 9 8 4 : ; | y 
YN q 4% . 4 , * * 1 
Z » - 
_ - 2 
- 
« a 
# 
> * 
. * 
* 
— 
o 
* 
* a . 
ww 
F4 


. 


7 * 
i Sv i 4 Ps * n * 
; SEE Juni 6, r 


TABLE or 


. 0 eee Nera 1. 9 2 
t. Upon the purchaſe of an equity of re- 
demption the agreement of the purchaſer | 
with the vendor to pay the mortgage, with- 
out any communication with the mortgagee, 
is not ſufficient to make it the perſonal | 
"Jie Am purchaſer. "Biitler v. Butler.” 
* OE 4+ | $1 0&6 - 1+ 3k A" 18 een 
en the wen eſta fam 


a wie; viz. es 10 nin 
pe == leaves no doubt upon the mind of the 
Judge. v. Hur, 540 
2 Bequeſt of perſonal este sehs from: 
| debts by mortgage: the benefit of the ex- 
emption was confined to that legatee; and 


99: yg 


CONTENDS: OW 


iS e "Ws 


| was decreed; and the ſecurities to ſtand 
only for the balance ; though the vouchers 


4 
FF 
- 4 27 


7 
: 
} 


. 


- 


2. - Bil 90 ter aide the fake of 


evidence being inadequacy uf price; and 
no fraud, Se.; 


x 


Sd a dat 


. 
Py. 


years after the dale. Math v. Atword. 845 
SEE Bankrupt 13. C. 2, 3. Cet 2. 


—— 
1 
A 


* Franks, (State of). 
EE Tri 3. Will ts 390 | 5. I ball £ 


172 f 3 | 
— A 141 n I e's 34 * # 5 


. 


1 75 Ne i 


0 & $4. : Et af 03. $49 


«a 


. R. „ 


. 


8 SEE Ba and Fame. 771 25 * : 1 5 . . 


1 5 0 » 3 
>, , vs 1 5 3 7 oy * 2 by e N % lo : 

785 * 4 5 — * 

wa 


„ 
a 4 4 bill in 1 not ſufficient to prevent 
the operation-of a fine at law. 238 
2. Remainder under an old Settlement barred 
by a fine and non claim: the fine alſo 
working a diſcontinuance,” The defend- | 
; ants producing the leaſe for à year and a 
copy of the releaſe, the original not being 

. forthcoming, the . bill, was retained, with 


- liberty to bring an ejedment; and in . 


fault the bill to be diſmiſſed with coſts. 


SEE s 7 4 8 


a Ferteitur. 5 
Sr „ * Oy : 


* 
* 


sk Farifdittion 6. < SD 
Vox. v. | e 


* © 
TS: 


* * 8 3 . 


| 
bes 
| gp 


bY r 


- Snell v. Silech, CON I 469 | 
+ F * ; * 1 FTE 
18 55 E PO * 3 - # 
; & | * aA £ Lok , . I * 


* 
0 


a . of 
28 Ved 211 \ $3645 18 * yo $% Ace ul 8 


% 


nan. en r 
SEE Demi 5. „„ 


1 48 Aon Jonas 
. 5 Gikt. fa gi" LE? 
[ SEE Baron and Fine 3. Co, 22 2 3. 


r I 
; ; RIGNE 


' Grandehild. N 5 fe 
SEE Alain. 


Ss. 8 * 
F #” 3} x ; Gin # rg 2 
8 5 = » — - Ji . * 8 
3 : ; 8 
| 55 TY R 
34 ® 4 4 2 8 * 3 , Pe 7 * * 
4 * f „ 0 5 92, 
1 ö 


2 * in 830 


. 
i SER leu e e 
1 ; . | 3 * MARS e 99 45 3x4 15 * 


1 £ 3 | Houſe of Lords. ; | ep} 8 
5 SEE Prafiice 1 15 Pie rivjlege, 25 


2 
— 2 


© .35 : ( * 
2 M 
432389913 7 


8 


* . 
g | 
DES 10 8 


1. On PE coun of fraud a general.acrount. | 


had been e by mn conſent, 


dic. 
miſſed with coſts: the only ground on the 


and the bill filed twelve 


. fe 25 3. Principal « and Aro Kt #5. 


failed; the bequeſt, having-.lapſed by the 5 1 Fra = i Ir deu 
"earth of the legatee i an the, life of t the 4955 ; E | r | 05 EA 1. 
ws dor. 775 _ Waring Yo Ward... AR Hin TY 11 Fit wo” 1 To impeach a ſertlement. after marr CE, un- 
| — Tags 45 der th e Statute 13th Elizabeth the buſb d 
> [ 8 91 "33 | ray | LOCKED 4 "ee 7 ED) aii * MP 
E | 1 I . malt b proved to have been indebted at 
bv ih CCC eis! * >] f 7 15 
2 es I "the time, zug to the extent of 3 
WW f Toe Ereditor® not Produeig 20% i- 
. 1 enge; his bill" Was diſmiſſed ; "Sith oy 
5 1 10 W Wo 8 n 
* file a —— 
Sat be * bY 3 5 Lab v, Wiltin * f . 
* 4 7 TY £3. 5 GAR, I 4 & 4 "4? N 2 * #65} 825 2 


* 
OS a” * 2 
of * 
* 1 - F 
* * 4.9. 


; & : 1 8 1 f A 19235 
| Goodwill. 4s, - i 332 - 
4 F 2; 


br. 


3 


* 


W 4 3 4 2 * N 6 
92 4 Fo k "_— Flu a l 
- 4 Wr. 2 o 1 2 „ f «. ng . 83 4 Total. NR —_ p * 
3 * * * \ >= > N * yy Ya 0 * % * 9 % N 3 * * »—IS * — #2 
* "Fd 0 IC WY LEO Os 8 An Wen 2 W 
x n * e . 4* 1 - * sf = 4 2 i & 4 * 
4 ' % 7 4 ar * * 8 
E N 1 12 1 2 * * 4 22 <=; — q 
\ . l w» 5 is A * ESE. 
* * a » * 8 
5 — , : 
dg 3 1 1 7 
- = : 44 = 4 bo * » 4 Fay D I 
_ : "a. CIR Vigo JS ES 
ng * * * n ö 
* ? LY 2 % * of LOX = * Ky 
F * . a * - 
N 2 4 * 8 * 4 0 
5 * w * > - - 
BN l _ 1 


SER ne de Io he 
n 6 $005 $14 4%} any ne 28 
20 5% & aon ons lod 7b 
; itt; gs 2019852. 4d Chavotfio 


 Mlegitimate N 


„ 


* 


n mt 445 
* ene 


ln 


* 


* 


ERK * | 
167 Was 


* 


1 7} nent 


r A 


„ß ͤ1ług-gggg © 
1 I'F&Y 4 & 1 ws 2 A " þ 
a”  TABLEO CONTENDS:  —© 


7 g + we b f : 
# w— 2 F c 
2 * 


vey to the 
ten ſhall 


Lora 


e 


a 9 


appoint; ; but not to donxey to a 


den truſtee, *. truſts * 2 5 3 


gs 772 Man? 24 


. 


* * 332 it) a V 


„ nf thee” 


* 


Ain 


* 


r 
44 


* Wo , 
* * 
1 341 71 8; 


sky v SEED 


tre Pay: * 


N a Soong 4W 5-1 


sbb odd 3, 3 | $40. : * Wk In 


7 88 n : a. IH 321), rho 


X 10 £2 


E 


rasa ale 
. j,, 


* 


it Toe I 


2. Under a power Yor railing portivhs 
younger Child an Apoin by 2 
charge « ES. V 2, Dh 
| four” ot more was 3 by implica- 

s tion from 4 Wos in 

Bas of the deed e 

25 no appointment. . v, 

E Traplicaticn ; in-a will « 

1 . 
5 Deus after the 


oh ay > T 


death t of hed deriſo 


' ol * % 9 : * h 4 __ ; 1 
; 7 „ o£ 7 5 Fn Te 4 
SEE _ rte 1. #0 #© 4 — a 


"Ye 8 92 


| India-Ship 6 


Infonr Truttee.. 


1. An infant truſtee ordered to..convey an 


„ 
c. 19. Ex parte Anderſon. 
2. Order upon petition. under 8 
4 2, for an infant truflee to con- 


n., G5 IR 


P „„ 


U 
$ 
F 


"ho woke - 


| 


* 


we 


r 


event of e 
eee | . 
. 


Sending. ot OO... trees is 4 
ſufficient ve ü an We Fack- 
— v. Gator 15 RACK "ori 


: LE ON q 8 * 
e x24 1 
1 IO * 


e Wan. ain rl 1 N 8 

* e 
$07 15. Seien, 32 8 X LUSH 3 
—— 25 5 een 3 
N 2 80 Nt None Dae Et, 


Eu IBS Infolvone __ 
'Bill by the © alſignee of 8 "fn; 


who had 
woe 8 general "conveyance in truſt for his 
itors, and aftetwards taken the benefit 
of an inſolvent act, in reſpect of the fur. 
OS the == the truſtee, and” 


a promillory noe, 


Ws or the 48 


* 
* = 
a * 7 
HS <a> i Ja 
„ *% 
4 - 5 883 & = *%& ' 
* C 
a ry | 
. 
” . 2 
; 4 N « * 
an "of * * 3.47 7 5 
. » 
a * ; : * 
* 


n 


* 
ö * TY 9 #55 1 5 
* * 2 a 
1 8 1 2 - F * K* , 
3 - 
— d * 
4 
= 
— 8 - 
7 x 
* 
» 
— 4 - 
* 
* 5 * 
5 g 
of 
* — 
# 
— 2 


* 


* 
by 

A "Rag, N bd 
n 

9 
* 5 72 
* N 3 
"2 , 8 
_ PO. n 


— the whole” _O be recovered from | 
— * 


n * TROY 


- buen hen mates moon 4 | 20008 


23 in cuſlody wader u writ . 
| communicate capirade. fur not appearing to a 


citation by a creditor to exhihit an inven- 


_ tory, moved for a- Super ſedeas, diſputing the f 
debt upon equitable grounds: 4 | 


| uſed. De King v. Blatch. _ 1 
2. be juriſdiction afumed by Courts of 
Law, diſpenſing with profert in the caſe of | „ 
2 loſt bond Ps not ouſt . Be equitable Ju- [| 
TS 


3 No eee ee e 
void at law ſor want of « flamp. ? 


* 


4. An action does not now le by a buſband | 
fora legacy in right of his wife. 516 | 
5. The eaſes, in which equity orders inſtru- 

ments, to which there is a legal *objeRtion, /| 


e IPs 6 relief 
on terms. ng? 618 
5. Bill by che balliP'of ihe ch if Le en- 


e 


* 3 9 


titled under a grant of Edward 6. of the 


execution and return of all proceſs in the 
borough of Southwark, againſt the ſhe- 
riff of Surrey for an account of the ys diſ- 
miſſed, Lewes v. Sus. 683 
7. Upon A dill by tbe deputy meter of oyſters | 
c. of the cargoes brought to market being | 
r as teaſonable by the verdict upon 
an iſſue, an account and payment of the 


Arrears was .deereed. Milbaurn v. Fifber. | 
* 68 5 note. 

8. Thou zh contribution oe: 8 partners is now 
© enforced at law, the juriſdiction of Courts. | 


. rs 6 is not ere 3 N e N 


Under 1 Aloe covenatit to dit a fun of 


= 1 * 

* 22 E 5 8 's 7 K 
* 3 Fr N 

3 * > 2 1 # 2 : Fe N N ; $ : 


. 


2 
4 


— 


. 1 4 


to 


*% 
* 7 


. 
* 


* » 
einn 
* | 

14 
Nai 


* 
8 
A * 


ay 


-- Wright v. Hnr. 


SER Bankrups 3. gte. Fin 2. 


14 2 60 dheg 
5 Wo been obtained in an action directed, 
eee it 1 . 


279 


q 2 * my 
: 1 * x F 
r 5 Pee P - 
Dr owt. pet et 
W247} HF I» bd & . 
a e . 9 n WEED 
"FR Bin (next * 1 
* i 2 * I, 8 8 
* 8 Ls 
£ 1 _ 8 
SEE Rep eſantative. 4 Truft : $44 i A 7 1 
Fi Ws. = * 
J En 8 IX - $3* Bad r 1 . 
22 0" * l 35 « bo. . 287 2 * #7 N n 155 "Fi. 
- 5 pd 
; WB 3 RON * 
+ 55 $$ -4 N Ke N 5 
* x 
5 * * * N 
7 1 7%. * 5 N FX A * of > Bev 7 17 
n IT WE i - 2 8 *. EY k ? 4 44 . 1 
by | 5 . . 8 A* * * | 7 
; . "WE 2. 
n ps 
9930 L 1 
r 4 | o 5 5 
: 2 2 . \ I 8 
. > wart > * 
. 9 l r 1 
Larhes. F 1 4 


1. Bil 28 the deviſee oy perſonal repre 


EPS.» . 


ſentatives, on the ground of an election by 


the teſtatrix to take undet à will, diſmiſſed 
with coſts, on the conduct of the plain- 


tiff; who eighteen years ago had compro- 


miſed a ſuit inſtituted by bim upon the 
ſuhſectz in conſequence of which the richt 
to compel an election, depending on a. 


Pa queſtion on the will, was not at- 


certained ; and the po having poſſeſſed 
|: under the wht during ber 


. 


* 


he had diſpoſed 


of her eſtate real and perſonal by will. Yate 
480 


v. Moſely. 


2. The Court, refuſed to vacate the m_ 


ment of a decree diſmiſſing the bill w 


_ colts by default; and afterwards ae 2 
new bill for the ſame purpoſe granted a 


motion for time to anſwer till a month af 


ter payment of the cofts of the other cauſe ; 


_ adopting the n at 25 1 1985 v. 


Lagen. | 
SEE Agreement . 55 6. 09. 1. Fran 


702 


d. 2. 


Mortgage 4. Preſumption 12. Principal 2 


* 4 Purchaſer 12 


* 


1 85 Lantatter (Duchy Count). | 
$2 Pradtice wall | 


7 * * — 2 
* 7 - C #45 75 
h 1 3-4 * 4 
SE 3 ” 4 13 : ; 5 . 1 ” 8 J J 


83 „ 7.4 1 1 


> A Y 4 a 


Landlord and Tenane. / 


Wo JO EW 
"EE Appointment 9. Real Eftate. — — © 


\ Wi a tenant defending an "ejeAment 


* 4 x 4 a * 2 5 
by r 
L % 7 * 
5 : 
N 8 
+ # 7 - 
= 
A 
= 
* 
* 1 
+ 
" 
” 
- 
oy 


ge: by bis W makes 1 35 at 


* 


the 


25 5 trial, and e ee ts lem to 
do all the miſchief he can by breaches of 
_ covenant and wilful waſte, an injunction 
will be granted on motion, or in the vaca- 
tion on petition: bat it was tefuſed, where | 
no 2 had been brought. .. N 
v. Marſh. Page 259 
04S; InjunRion granted, to refirala a breach of 
. - covenant, ſecured by forfeiture of the leaſe | 
and a penalty. Barret v. Blograve, 555 
3. Injundion to reſtrain the landlord from 
cutting ornamental trees in a lawn during | 
the term, upon his conduct; amounting to 
a conſent to the plaintiff s plan of improve 
ment, laying out * * Wc, Fackſen | + 
v. Cator, 688 


4 
: 
: 


: 8 
# 


* 


5 
= 


* 


2 


SEE P and f 
"IO gent & | 

+ 

o 0 _ 

. 5 IN 

be Jn 0 

rx. un 80 8 r : + 1 # 8 6 
L 'Y SL Eee ett we BS 85 

* 4 

* 
1 . en, 

p 2 # *, 

EE 1. 1 | 
Br Dora 1 5 REL | 

$. | . * 5 6 

$:9- VTTVVVC 2 59 thu . 

„ W Aen. 8 17 N 4 
SEE . 1. 7 
. 7 & 0-23 * 8 \ 2 ; s 8 ».\s. 6 * : 1 

8 ct © cab 185 3 +74 $75 8 ATR - + 25 189 ; 
| Legor [Pericie. ©" e eee e 
4 


8 
A Lacks. A RIO. RE; 


* oy 


Lien. 


4. abroad commilions B. in 8 to ſend | 
him foreign coin; with particular direc- 
tions as to the manner and times of ſending | 
it; and remits bills; which B. diſcounts ; 

and, the corn required not being to be had | 

in England, ſends two remittances, not 
equal to the amount of 4. s bills, to Liſben, 
for the purpoſe of procuring it ; with $f 
reQions, if it cannot be had; to return bills, 
| The corm not being to be had, bills, neatly 


1 


TABLE or cor ur. 


. 


to the amount of — to Liſbon, 
not indorſed by the correſpondent there, are 
returned; and, B. in the interval becoming 
"I" are received by his affignees, J. 
was held to have a lien upon theſe bills, 
upon the particular circumſtances : the Lord 
Chancellor exprefling much doubt, whether | 
te lien would bold in the caſe of a remit- 
tine to buy. goods | in "he way of trade, 


* 2 5 FR 
Ex parie Sayers. . . „ Þ 
* . of 6. * en 
Win . 
| n 
— 


| Limitation of Account. 
8 of: rents and profics confined to fix 
years by analogy to the action for meſae 
profits. Reade v. Reade. 744 
SEE - Annuity 5 1 e 5 Profunpin 2. 


1 
s* 4 — CE 8 *.- * 0 n 4 1 
7 n . 1 Pay 33 3 $ $54 > * 4 15 41 44 
* * 2 * 
4 * 18 , be * * * 
: - Ys 4 
3+ { ” Us 
| Fat ent AS ils | 
* 1 4 g 5 * FJ * *% Ea 8 e 
SEE Pirbet ui. e 
| - : 8 
A K * N 8 83 1 4 * 
* F = $5.) So ER PF 5 DA 14 SS 
* N x 2 t ee eee 1 
* * 2 
K x Wo WS ” 5 H - 4 ; 22 =—— * 
* n 6. WY 1 * ' ; 
e 8 þ q 


London. 
SEE dane 7. Praate, 8. 


RF wes" 36. 0 
» N £3 & $1 15 


SEE Prafice. a e 


„ „ OY * 
» - * 


--.- -  LardsC (Houſe of).,. 
SEE dirt 15 


> 
* 
„ 


a" n 


9 
n 


1. „ Upins ſearch of prevelents, few | | held 00 
objection to the return" of an . 
- finding a perſon lunatic, that it does not 
© ſtate, that the Junatic has or has not lucid 

neee Ex "_—_ ratet, Ex 858 
"2. A traverſe is 4k W es 
binding a pehſon lunatic is a right by law; 
though the Lord Chancellor i: is not difſatisfied 
with the retura upon the evidence. The or- 
* der was therefore luſpeaded for the 1 


FP 


1. 


— 


* * 
* q 5 
* 
7 
* 
* 1 
U ö 
. e bot 
py * 


8 lug ü the traverſe, . party Wrigg.' 
parte Fern, © Page 450 
3 inne 'of pleading A traverſe i to an in- 
-quifition finding à perſon lunatic. 452 | 
. The Lord Chancellor cannot upon a pe- 
1 e in Tunacy order part of the- lunatic's 
feel, eſtate to be fold for payment of his 
| debts, to + ras a bill by the creditors. 
* parti Smith.” 5 by ml 555 
5. ( A te 4500 Upon: the return of the tra- 
, verſe to the inquiſition of lunacy, finding, 
that the party was a lunatic at the time of 
her marriage and at the time of taking the 
80 iaquifition. but at that time (the verdict) 
- was not a Junatic, the commiſſion was ſu- 
perſeded: but the Lord Chancellor doubted 
the propriety of loch a eie "Wh" £x 
| port Ferne. 832 
6. No coſts to the party hogs out a com- 
miller of lunacy, which is traverſed with 
ſucceſa; however. meritorious the caſe: the 


* 


5 


the Crown, there 1 no fund. Bu parte. 
| Ferne. Fw! | 832 
1 7. Traverſe to þ inquiſition; finding a perſon 


lunatic, is de j why not. matter bn NG 8 3 3 
: SEE * * 


| Wes - 1 
* ainten ance. 


4. Deriſe to an infant grandſon at twenty-! 
one, with accumulation in the meantime ; 3 


ther being dead, having lefeall his property, 


— Married * A perſon in low circumſtances, | 
maintenance Was decreed, without an in- . 
diy. whether it was for the benefit of 
: the infants; the Court . of that, . 
' Greenwell v. Greenwell . a 
4. ee bequeſt to a very large amount 
in favor of infant grandchildren, payable at 
a twenty-one or marciage, with ſurvivorſhip; : 
ile intereſt to accumulate, and be paid with 
" the capital; and in caſe of che desth of all 
before the time of payment, over to their 


3 4 


h aaa : 


,. 
*g/ 


. property never coming to the poſſeſſion of | 


a 
— 2 ” o 3 * * 
* * 7 3 7 LE 1 - 


' with ſimilar limitations in caſe of his death 3 
under twenty - one to his ſiſters. Their fa. 5 


mother abſolutely. The father's income, 
5 though 1 8 Hit bearing "no . if 


N or CONTENTS. 8 


5 
: 


— 
* 
r So Sa * 


4 


_— 


8 


he 


Er, 


"8 * 


to the fortune bequeathed, and "M fe ring” 
ſeveral children, the Court directed mainte- 
* nance, taking che confent of the mother. 

at v. Mercer, © Page 195 (note) | 


3 Refiquary bequeſt in fever of inland 9 
children, payable at twenty-one or matrisge, 
8 to the Mue of thoſe dead, with ſurvivor- © 


hip, and accumulation till the time of pay- 
ment, and a limitation over abſolutely. in 

. Caſe of the death of all without iſſue before 

that time. The father in conſequence of 
bankruptcy being wholly unable to main? 
tain his children, maintenance was gireddled 
by the Court, taking the conſent of the per- - 


| ſons, to whom the Property was given over. 
© Fendall v. NMeſb. 0% 8 


| 4+ Irregular to confirm reports 88 x to mainte- g 


nance on motion, 


199 


F. A direction by,will to apply ſo much in- 


. tereſt as might be neceſſaty towards the 
-maintenance and education of the teſtator's 
grandchildren upon the deceaſe of their te · 
| ſpeRtive mothers, the reſidue to accumulate 
for them all; was confined to ſo much 26 
mould be actually neceſſary, regard being 
had to their ſituation at the death of their 
mother: their father having by his will left 
them a conſiderahle property, with a pro- 


I . for maintenance, Rewlinr'v.s Gold- 
| SEE E Parent and Coal." 15 
8 © Parical night. 
h SEE Baron n ond Fe, r : 
 Parriage. . 5 8 


Which was conſiderable, to his wife, who Truſt term by will to raiſe out of real else 76 


7 | portions for daughters, to be paid on mar- 


 riage, vpon condition, that they ſhould be 


| married with conſent. of their mother, „ 


nter her death, of the truſtees, and that the | 


© hebant ſhould previouſly make ſettlement, | 


the reſidue of the perſonal eſtate, ſubjet 
to debts and legacies, to be applied in diſ- 
charging the portions in eaſe of the teil 
- eſtate, or for any purpoſe the truſtees might 
Gy judge moſt beneficial ' for the deviſee. A 
matriage having taken place with the cog- 
ſent of the mother and the privity of the 
*truſtee, ' but without 297 ſettlement, by the 
2 bezlest 


— 5 K 
p 
+ <5 Wu * 
* AG 4 


4 Fry by d bo K Lo 
: - , K. 
> _ * 7 * 
— 
bs » * i 
7 
1 9 : 6 = 
_ 
. . G : k 
N * 0 4 "-Y l \ 
= , 4 ** : 
: — 
1 Er * 8 „ N 
4 f * 
, þ 
. | , 3h „* 
. * 
— 4 
: 7 * 
-. 
* 
\ 
) 


Fe Articles Je Baron and Fm. 


tion 2. Dower, 


sr Born aer wa 1 


Wy 


1 
ee J 
e Re e 
kr Evidence 1. 5 

Go eme. 6 
Skt . 


werben, 
err Bauen, 5. 18 


- 


* 


- Wilaks. | 0 55 A. 
SEE Will 9. 3 * 2 1 * 3 N 00 | f 


's EE gruen, 9. Rel Eſa | 


1 e 

"TS | Matynges having permitted the's tenant for 
lie tod4qun in arrear. for the intereſt pur- 
chaſes the eſtate for life, and takes poſſe ſnon 
under that pucchaſe 2 be is bound to apply 

- the a rente and prokis. dune the cur- 


„ "the 4 account „ a bill of. for * 


wos charged accordingly, Lord Feri. 


Hub, 99 
2. Mortgager may - 9 bimſelf axainf 


claim af dower by taking an aſſignment of 


dn od mortgage term prior to the tight to 
dowet. Mynn v, Milliamm.. 13 
25 A debtor claiming. as mortgagee, and by*? 
his anſwer. denying notice of the plaintiff's 


e Var 1 eee by the bill 


Ss * . Sv $4 * & 8 1 * S 
5 0 N 8 : bd * * 
» 
. 


xk Be of 0 Ie e e DAG i 


TA TTY or CONTENTS. 


. of es che buſband bing 
; I» before and after the marriage offered all, 
"+ that was: required of him, and been ready to- 
£2 execute A ſettlement. within the. condition, 
tlie was given upon thoſe circumſtances by 
+ raiſing the portion upon executing the ſet- 
tlement. Q" Callaghan v. Cooper. Fag. 117 
. | 
1 5 Vader a nn a Wa India eſtote, | 


„ ＋ 
8 Ie EF ip 1 


o „ 8 
ccc 
8 


1 


vor proved; i for the nr: | 
43 of, affecting him with notice was refuſed, 
| firſt vpon a petition to vary the minutes, 
nd again upon a teheating. An enquiry ag 
to what ſums he had advanced upon the ſe. 
. curity,of the mortgage, and at what times 
. W was 3 Hardy v. Reques, 

Pate 426 


$1 F in effect 2 moctgage, though expreſſed 48. 4 
I N " truſt, an aſſignee was held liable to account 
5 | 2 8 8 mortgagee, and not entitled to charge 7 
g as struſtee or- agent. ; Therefore. the ac- , 


counts ſettled with the executors of the 
mortgagor ſince his death in 1791 were de- 
clared not to be conſidered ſettled; the prior 
accounts to ſtand; with liberty to ſurcharge 5 
and falſify; but not farther back (an in iy 3 

| Chambers v. Geldivin. 834 


nnn 8 Dear 
© Bop Te: N ee 


F 
— . * 


Ne exeat regis. | 


Ri 4. Aﬀfdavit: to ſupport a writ of Ne exeat 
5 n Þ _ regno muſt be 1 8 Roddam v. Hether- 


1 


ington. 


2. Writ of Fara regna, 3 . a te· 


ident here againſt a. ſeſident in the 72 


7 7 


Indies upon a demand ariſing there, when 
1 the awer came in, was diſcharged | under 


- the: ciccuipſtances, with colts [againſt the 


Ns prochein amy of the infant plaintiff: but upon ; 
dhe admiſtens ig the anſwer the defendant 


Þ f 3 ordeted to give ſecurity to abide the ge. 
_ Roddgm v. Hahorington, © 91 

30 "Th ba, writ of Ne excat regno iflued properly: 
| the ſub ject being matter of account. A 

general affidavit.of belief of the defendant's 
iatention to. quit the kingdam is ſufficient, 
without the circumſtances, upon which 2 
«belief i is founded, Ruſſell v. Ay. | 
14. Upon an application for the writ = 3 
exeat regno no ſubpena is ſerved: but upon 
perſonal, ſervice aß the writ. the party 18 


324 


. many 
— 


3 


[ | 


bound to . . 98k in kis anfwer⸗ 5 
. : 


. 3 1 way 3 o ſuperſede. the 
writ; 2 50 des pos bis alldavit, . Rufſil u. 
. Moy. *- 5 1 5 - Page » | 
5 ' Analogy between the . for the || 
- writ of Ne areat regno and to a Sf ot o 13 
hold to ſpecial bail. „ 97 | 
6. The writ of Ne exeat regis: "refuled' the 1 
eitcumſtances not affording A ſufficient 0 
n r v. 2 e 01 


Negligence. : 25 | T. 
= Lacks, e 5 1 4 


* — 


3 8 


Wow. | ox of v0. e 


e 


err dus, 25 52 5 ; „ 4 


10 *. * hea} EF 
18 


— 
— 
4 
2 as. 3 1 
* * * 
* 


r 


r 


o 


: „ „ Ei... and again | 
8 PS om e Kal v. , e 
„ cov: . 14 
; 9 n N F . 
8 5 I FEY Ne es $ bs 3 I * Is, 
* „ L pox USE os SST EOS US TTEITT © 22 * 
Sb and Sinn. eee 54.2 a | 
OUR BE; Obs a 01 San. 1 
558 Bord (SES 905 1; 1 SEE — Þ  $otisfattin 5 
1 Pt 3 6 +; 12 K. 7 n "ah ; 4 | $4 | {2 15 Ace. tis * * . 0 


2 2 Office (Regitr Wet 


25 1 7 8 
3 70 SEE 4 vement. FO er'3 wo : 
; EA r ; * 10 * 14 -4g 1 N 
1 . 5 ; 8 4 48. a; Iu 10 why 5 0 : ; } OE oY 


i 


. 9 


4 


hag eie Kid Ws „„ 
. e 
; Yak * | *1 | 


ee ene | 


e 4 ond. oof 7. Ek ; 


TABLE 0-COnTERNDS: | Fe 


CITY air ef 


” ' 5 4 2 * 7 

py x A £865 N a 5 ? 
F „ ; eh F + . 2 A 24 & 

11% — - e : 


SEE Advancement. | Confirudtion 3. 


err Armor Evidence, © Wh 1 


7 : 
4 
* . 
Ss ” 0 


[Agreement for partition eſtabliſhed agzinlt q 


'T he goodwill. of 2a trade ears en in par. 


* A ſari tenänt in tall in nm ak” 
Jul of age, in 1769; Joined his father, tenant = 5 915 ho 

' for life, in @ recovery, ſor the purpoſe of 
wing 3.000“. for the father, and teſelliag 
the eftate, the ſon taking back on an eſtate 5 
for life, with' remainder to "his fit nä! 
other ſons, c. Whatever equity he might — 
have had againſt that ſettlement was o bj: 
his marrisge and acquieſcence till after the 
death of his father in 1793; though under 
the eiteumſtances there was no * e 

" of iſſue, Upon that ground à bill by the 
truſtees under a general truſt for his credi- 
© tors, claiming as purchaſers under the Sear. 155 
27 Elia. c. 4, was diſmiſſed, without de. 
ciding, whether they could ſuſtain that 
 charafter; or, how far a ſettlement, merely © 
as being voluntary i is affeQed by the nw i 


of Elizabeth, Breton v. Carter. E ag? 862 | 


"© LY 


pat agreement, N 


» 


Partition. 


thy 1 % oh 4 Y 


an (pet 5 


fk 


,partnerſhip Rock, Profits accrued aftet the 


55 ere Bankrapt 2. 4.5. 


\death..of one partner are an 2 4 
Hammond v. 'Denglas © 5 530 


bw + 
8 56 Wy 5 32 1 1 
"0 : *; 4 5 * 5 * | 7 
* 8 
2 7 ; 
© a orte Harte. e 

13 I FS 6 41 

ar 7 


N (55 LMS > ke Ot 1 bt 4 8 Soho 2 


i 5 ien 2 my." way! — 975 95 2 * 1 * 1 


ut . 


. NAS » S TW nr &. 8 1 
4 N 48; —— 84 1 


"Þ Se 
gy 
q F -- % 
A 
- 
— 
3 
PERS 
— 
8 
— 
53 
2. 
* 
* 
— 2 — 


A der may lenvinhia hill mahont: 3 |; 


maintenance; and the palſſbare no temedy | 


"FR * We 


agiinſ e's enecutor. 


Wk. 


2 4 


r Aerts eas <4 — 


Dower a 4. | ori 
4 er g 1909 . 3 TT” 
Deviſe to [TI Fr lod their heirs: to the uſe * 

other truſtees» for 1000 years : upon truſt | 
by ſale, leaſe, mortgage, or otherwiſe, to + 92 PE 
- raiſe and pay ſuch ſum as the perſonal eſtate 


"ſettlement, K bill being filed by creditors, * 


5 | cauſe, that the debts may be paid out of the 
* money, and that on payment the 
_ © - term may be aſſigned to- the purchaſers, it 1 


* 


Ae or Contains: 


ooo al 1 of the debis; 1 after 
- railing and paying thereof then in ſtrict 


+ the perſonal- eſtate proving deficient, and 


the truſtees of the inheritance having con- 7 
- erated to ſell. under a power, upon their 


_ + ſupplemental. bill, praying the benefic. of 
i the accounts againſt the ſurviving truſtee of 
the term, though no party to the original 


Was ſo decreed. the deſendants not object 
ing. Fletcher v. „ 


SEE e + er I . veyance in fee tothe: tenant in tail male, 
„„ II }. » having alſo the reverſion in fee, with con- 
5 9 55 Patron. R ſent of the only-Intetmediate remainderman 
80 «SEE le. I. Fliading "5 151 8. 1 1 in tail male, a bill was filed againſt their . 
7 | Geviſees ; the plaintiffs claiming under an 
| Pare 8 Road bel. old voluntaty grant out of the reverſion, 
SEE ä e e | the eſtates tail being ſpent and no recovery; 
8 I and praying a diſcovery and conveyance. 
| Babe r 15 . A general demurter Was allowed; though. 
R Parent ard Chil Wm. ny - N 42 tte decree and conveyance were ſtated only 
Eee es en | by way of pretence, not expreſsly charged: 
1 TI 5 5 the whole right as againſt the defendants, 
SEE Dewi 1 8 ä 15 15 8 being founded on our: N Fletcher 8 


dy; © g 5 ” 5 41.43 4 

Theme 8 & g Will. 3. remedial for the: 
. Purpoſe of recovering ſucceſhye breaches 
to the extent of the penalty, 331 


* 


SEE ain 2, 3. Phat eg. "UM 

' Performance. orc . 

SEE ve. an, 3. n 

e 

7 -Perpetuiey. Vote 
- ate of perſonal eſtate e 
to the children of the teſtator's two daugh- 


| "oh their executors, Ac. with à limita- 


5 +. 
= e 2 a n 
N by + 
3 % : * | 


2. Admiſſion of aſſets 1 the . 


1 


& 


1. 


Pertonal ett | 


' Perſonal eftate ; is ſo fluctuating in its Datuee, 5 
_ that it is impaſſible . to make every ſpecific | 
article che ſubjeQ of ſettlement. Cam. - 

SEE Appeintment 9. Conflruftion 2. 3. 2 
| nici. N 1. Will BS. 95 - 


8 
1 


Pettonal Keprif enrative. © 
SEE. Eau. n = 


Pending. 


[Ts 3 years after a lcd aeg i in 
execution of the truſts of the will a con- 


5 v. Tollet. 8 108 7 3 | 


: of . —_ the accounts. Pullen . 
Smith. 28 55 22 7725 8 we” + G 5 21 = 
3 Bill by: the 801 ale i 1 G 
from a part owner of a ſhip, freighted by 
them double the ſum received by him for 
the ſele of the command, to be paid or-al- 

. lowed under the charter. party and a 'by- 
law of the Company, one moiety to their 
uſe, the other to be paid or returned to the 
perſon, who ſhall. give the Company in- 
formation, andemake proof dhe feed being 
on ſettling the account cancelled through 


n 


tion over in caſe. both his daughters ſhould : it ignorance of. the fact. Demurrer to the 

die without iſſue: a veſted intereſt in the” {1 diſcovery, becauſe. it might, ſubject the de- 
_ grandchildren ; and the limitation over. is | | fendant to penalty, covering not only. the 
too remote. Rawlins v. Gaedfrap. 440 -diref charge, but alſo circumſtances of 
2. Truft by deed, creating eſtates tail, after. 5 mete inducement, as the execution and 
any contract for alienation to raiſe a ſum cancellation of the deed, and to the relief, 
of money for the perſons next in the courſe. generally; for want of equity, and for defe& 
. Hmitation, declared void, as tending to | - of parties, Viz, the other part-owners, pat- 
a perpetuity, and inconſiſtent with the || -ticularly» ene; Who executed,” and the in- 
rights of the tenant io tail, f W 1 5 formet, was ob ruled. © Eaft India Com- 
- »Baxters © WTF Os He e 1.9 1 e * * v. Neave. 55 i ö f 

2 is 


- = TABLE: ore or TS. 
+ Dem pk diſcovery. and relief, | 


in goat as to the latter, ſhall be allowed as 


| 46 both 3 thopgh the-plaintiff may be en- 
Huge 165 


_ titled te ide diſcovery, 
5. Demurrer allowed to/a vin 10 have a pre- 
ſentation. tod Jiving-upon' the. next: avoid- 


the family. Ai. Nomara v. 4 
__ ee Li ti . 1 0 


2. 
11 * 


13 Policy of: Inſurance. 
er © dm * 10. e A 


| GY Io e . 
5 A 3 upon. the ruſe 5e 72 faßte 


eſtate for life, was net determined. Whel- 
- v. e 


3 pot of a | boſe by . of = TY 
| + r 20 A re ; * * 


r £444 ; 


£1 4 * I R n n * v 
17 1. 7 * 8 1 a 2 1 + 74 4 12 5 * fas 
r OE} AER ITE nt 2h 14D 2 


1 8 Y 

I v ; ; wS 1 2 i 4 

: „ bly 03 BF Lat 0 Ge 47 a 5 N 
x fb 1 4 Be * "I 


J oF 


| 1. Wen bond to pay 10 and 8 
5  fuch child or children of A. in ſuch, parts, 
De. as. the obligor could by. deed or will 
_ appoint 3; and for. want of appointment, 
"" and as to what ſhould be unappointed, to 


nd! among all ſuch. child or children of A. 


n 8 childten eſtabliſhed. mn Tanner . 
J 11 5 5 870 1 218 


ſome of the objects ſet aide, ng ehe, 
e v. Spencer. 30 
* The rule as to illuſory appointments not 
to be applied, where a ſufficient reaſon : ap- 


- ance delivered up ; Charging the defendant | 
with greſs miſconduct in obtaining it, and 
in other” reſpeAs, while a private tutor in 


4 
» RY, : 
: 2 oy <> 
* ** >. 
2 bom cies wa —— berg 


as might ſurvive: the obligor. Appoint- | . 
ment by will of the whole fund to one of | 


2. Appointmentz e Wy. wall Wares to 5 


pers upon the face 4 the appointment | 


4. Covenant to. bal 4 ele, le die eule. 
| } --ment.z. ſubje& to a power to the father, te- 


* 


younger child or children, to charge ſuch 
ſum or ſums for ſuch younger chiſd or 
childien, payable in ſuch proportions; and: 
. at. ſuch; times as he ſhould appoint, . [The 


ä 
4 


oo A Snag we aps AR et nbd on nat 33 — 25 og 2 . PX 


power was geld well executzd by a will 
_ direQing' a and 5ppointing the money. 
Long u. Leg Page 445: 


e beate . ee ee 


whore be gives other ROI” to re ob- 
jedi excluded. Long v. Long. 445 
6. Power of apppintment among ot 
# executed by a transfer of one third to one 


to the adminiſtratrix of the third; who 
e., depending upon the implication of an | was dead; but, had ſurvived the perſon, Ex» 


| ecuring the power. Tees. . Greg. 


* j 
. | preg i! , , 7 
wa 5 a 5 de Pot * if Ca * ; 1 1 


15 553 
. Devil in truſt to diſpoſe of the premiſes 
'unto and amongft the devilee's s four chil. 
den, in ſach manner, ſhares, Te. as be 
"ſhould by deed or will appoint; one dying 
1 ia the life of his father, before appipintmeot, 


5 7: 


| after that child's death baving appointed 
? wee fourths to his three ſarviving childten 
e e, 


— 


15 


1 2 ee 
| | 9. Difrence | between 3 and mor 

ject to a power of appointment. 740 
10, Under a power, to. appoint among "ſeveral. 


| objeQs each muſt. have a ſhare, and, 


1 from any other quarter. 


3 1900) ac 


1 


wa 7 * 5 


104 to one 500. to another, and the re- 


<_ cb btw arent and * if _. Frans aliunde, pO. er * * 45 
| 1 5 n ; 


 pant-for:life, in, caſe: there hayld. be 0 


1; under an order ori petition ; ſtating, that the 
| perſon having the power was deſirous; that: 
| "the. fund: might be equally divided, that 
| _ perſon dying without any farther execution, | 
| the Court gave. the two remaining thirds 
|. respectively to another of the objects. and 


| was beld entitled to a fourth ; the father 


"Reade v. Reade, 1 Ty 4 744 ; 


_ by the rule in equity as to Moſory ap- 
5 pointmente, a ſubſtantial ſhare ; ; unleſs a 
. good reaſon. appears; as, another Proviſion Ks 
by the. perſon executing the power, not : 

| Unger fuch a 

; power an appointment of a fund, nearly | 


three children, the objeQs, 


der to the third, all having other pro- | 5 


# 


5 3 
5 
2 
— 
mY 
—— 1 


* 


N c 3. Admiſſion, that there is "Randing , in 1 


% 


TY villains ee wakes aſe'of fuch child 


n 1 


„i Page 836 


an. children, 885 an e to one 
dt more good. | "857 * 
43 Not now the <p that de a owed to 
N among ſeveral objects they muſt 
"take BOK on age reaſon N 
Hd 3 839 


we. & EE 


4 n 11 


14. 10 * to 3 among e 
. jeQts well executed at ene each a 


hare, however ſmüll. 8061 
SEE Charge 1. Ane t. Privpl — 
3 n Cong at ING + Sh 


N 2 4 N 


IT x Þ ane Prasite- 5 | 


1. The Maſter of he Rolls refuſed mi 

an order under the Statute 3, Cen 2. 6. 2. 

for the purpoſe of having the dill taken pro | 

Salt. without an affidavit, according to 

, the eight ſeQion, that defendant had deen 

in England within two years before | the | 
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